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EBEATA. 

CIVIL RULINGS. 

Page 153, col. 1, line 2 of Marginal Note. For "impartiality" read "partiality." 

Page 2-27, col. 2, line 5. For " who" read " which." 

Page 387, col. 1, line 3 of Marginal Note. For " disputed" read "deposited." 

ACT X ItULINGS. 

Page 22, line 10 of Maiginal Note. For " case" read " lease." 

Page 57, Marginal Note. jPor'" reviving under Section 58 Act X of 1859 an ez-p&rte 

decree," read " reviving a suit under Section 58 Act X of 1859 by setting aside an 

ex-parte decree." 
Page 119, col. 1, line 2 of the Marginal Note. For "assess land as his lakheraj land," 

read " assess lakheraj land," striking out " land as his." 
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ACCOOSTS. 

It is unnecessary to urove the 
rectness of every single ite 
account extending over seven 
where the correctnesi 
it«ui is not denied 

See Co- Sharers. 

See Limitation (3*2) 

See Mortgage (6) (9) 

Acquiescence. 

Must be inf€rred where a person 
stands by and allows another to 
erect a pucka building on his lund, 
and a suit would not lie fbr the de- 
molition of the building, but only 
ibr damages or rent of laud ... 16G 

Aa XX OF 1841. 

The e^ect of an order under — \% not 
to establish a will incontestibly or 
prevent its bein^ impeached in a 
suit if set up to defeat the rights of 
parties claiming under the Law of 
Inheritance ... .227 

Act XIX of 1843. See Registration (3) (4) 
Act 1 OF 1 845. 

Section 21 is inapplicable to a suit 
brought to make void a pot tab 
eranted by the mother of a certi- 
fied purchaser ... 353 
See Sale (U) 
Act 1 OF 1847. See Jurisdiction (8) 
AcTXUiop 1848. See Limitation (5) (12) (24) 

(49) 
Act ti of 1857. See Interest (4) 
Acr Tin OF 1859. See Code of Cioil Procedure. 
Act IX OF 1859. 

Troceedings to foreclose are not the 

«ttiY contemplated by — ... 377 

Section 20. See Limitation (2) (3) (47) 
Act XI OF 1859. See Butwarrah (2) 
bection 37. See Sale (5) (;3) 
Act XI Y OF a 859. 
(i) Section 1 Clause 13 applies to suits 
tor the recovery of maintenance, 
whether the right to receive it arises 
out of the general law, or out of a 
specitic deed ... 13 

(2) The object of Section 1 1 is that no 
limitation i»iU apply to a case in 
which the^person suing was disqua- 
lified when the cause of action arose, 
though tbti »ui« might be brought 



Act iiv of 1859.— (Continued.) 

after the ordinary period, provided 
it is within eight years after dis- 
qualification ceased ... 30;^ 

(3) Section 1 Clause 2 does not apply to 
a suit brought to recover damages 
for the total and illegal misappro- 
priation of property ... 3'2i 

(4) The kind of fraud provided for by 
Sectiim 9 ... 3^3 

See Limitation (2) (3) (16) (27) (38) (40) 
(45) 
Act xxvii of 1860. See Estoppel (5) 
Admission. See Eoidente {\0) 
See Pleadings (3) 
Adoptiok. 

Where a Hindoo lady adopted a sori; 
and carried On a law -suit during 
her husband's life-time, calling her- 
self his wife and tlie mother of the 
adopted son, and the — was never 
denied, this circumstance is strong 
corroborative eyidence that the — 
was made with the husband's con- 
Sent, and its ceremonies performed 
in his presence ... 155 

See Evidence (11) 

See Hindoo Law (3) (4) (7) 

See Limitation (37) 
Agency. 

(1) If a principal adopts the acts of art 

agent in respect of the purchase of 
property, he must take the proper- 
ty subject to the conditions with 
which the agent encumbered it, 
notwithstanding any secret arrange- 
mt^ut between them not known to 
third parties ... 3 

(2) An agent's assent to be bound by the 

statement of a particular witness is 
hot an assent to arbitration ; but 
within his general authority to 
carry on his principal's suits ... 142' 

(3) Where u husband allows His wife to 

control certain property and mort- 
gage it, she is his agent, and he is 
bound by her act ,.. Sj8 

Agebements. See Stamps. 
Aliematioks. See Guardians (3) 

See Hindoo Widow (1)(2)(3)( ■) 
See Limitations (18) (31) 
Alluvial La KD. 
(1) Clause 2 Section 4 Regidation XI of 
\il5 does not apply to the cft^c 
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Alluvial Laud.— {Con(inue(f^ 

of nn estate entirely ;1<^ by di- 
luvion ' .„ 64 

(2) As long as any portion of ao^^tate 

is in existence, the zemindar is en- -.^ 
titled to claim the land accreting ^ 
to it, as forming by law parj of 
that estate ... ib, 

' (3) If Q river merely cbanges its coursp, 
the dry bed becomes private pro- 
perty, the owner of which is enti- 
tled to all ponds or damoores in 
which water lemains, and which 
communicates with the -river only 
in floods; and he can claim a set- 
tlement with Government in re- 
spect of any julkur in the same ... 108 

(4) A reformed chur which had formerly 

formed on jB's estate, does not be- 
come A'b by a river becoming dry 
or i'ordable between it and A'e estate 302 

(5) Land gained by the gradual recession 

of a river, and added to ^*s tenure 
is A'q property, although it has re- 
formed on a site formerly a part of 
^s. If the river flowed over the 
original site, and receding left the 
new formation and a fordable chan- 
nel between it and B's property, B 
is entitled to re-take possession ... 306 
See Regulation Xi of IH25 (1) (-i) 
See SeltlemenU 
Amakvt Lands. 

Their history given ... 30 

Amendment. See Plaints (1) 

AnCCSTBAL PROPBaTT. 

Where a decree is obtained against 
an heir for a debt of the ancestor, 
and another decree fur a personal 
debt, and the property is sold in 
executiou of the latter, such sale, 
though prior to a sale in execution 
of the former decree, does not give 
the purchaser a preferential right 
in the property „. 277 

See Hindoo Law (12) 

See Limitation (18) 

Appeal. 

(1) There is no — from the order of a 

Principal Sudder Ameen treating as 
a nullity the order of a Judge sub- 
stituting the name of another party 
for that of a plaintifi (who has died 
pendenif lite) in a suit which was 
transferred from the Judge's Court 
to that of the Principal Sudder 
Ameen - ... 121 

(2) The time for rejectinff an — is when 

it is presented, and not after it has 
once been admitted ... 135 

(3) If a Judge thinks that a co-defendant 

(a co-sharer with the plaintiff in 
the property disputed) needs to be 
made a respondent in the appeal, 
he should, under Section 73 Act 



Ar P£ AJL. — ( Continued.) 

Vni of 1859, cause him to be 
made aiJudL instead oi dismissing 
.thenT ^ v^ ... 13^ 

(4) Time required for obtaining a copy of 

the decree appealed against how to 

be computed ... 145^ 

(5) One of several defendants who appeals 

in respect only to the sum decreed 

against her, is not entitled to take 

advantage of Section 337 Act Vlll 

- of 1859, and question the full 

amount claimed ... 380 

(6) An order rejecting an appeal cannot, 

on special appeal, be converted into 
one returning it for amendment ... 3SG 

See Code of Civil Procedure (7) 

Sk!e Default (2) 

See Review (4) 

See Special Appeal, 

Aptellatk Coubt. 

(1) Section 359 Act VIU of 1859, re- 

quires the points in appeal, as well 
as those in the oxiginal proceed- 
ings, to be stated, and the reasons 
on which the decision is bused ... 9S 

(2) Tojustity — 's interference with Lower 

Court's discretion as to costs, there 
must be miscarriage or mistake ... 146 

(3) An — is bound to give the reasons for 

its judgment when diflering from a 
Lower Court ... 347 

(4) An — is not competent to remand a 

case for re-trial after a local inves- 
tigation ... 363 
See Mortgage (15) 
Abbitbation. 

(1) A submission of private — need not 

be put in writing to be valid, and 
a private award made in pursuance 
thereof will be respected by the 
Courts if duly performed. Both • 
submission and award may be 
proved without ikrarnamah ... 76 

(2) An award of arbitration can only be 

set aside for corruption or partiali- 
ty, but not on the ground of incoi\- 
sistency ... 153 

(3) Under the law previous to Act VlII 

of 1859, the summary refusal to 
enfuice an — award did not bar 
the use of the award as the basis of 
a regular suit ... 283 

(4) Before a Judge appoints arbitrators, 

he should ascertain that they ai'e 
willing to accept the office, and 
any nomination of an arbitrator by 
him without the application and 
consent of the parties is illegal. 
But when a case has once been 

refierred to ^ the Judge has 

the sole power of appointing fresh 
arbitrators ... S38 

See Limitation (39) 
A$sAVi.T. See Damages (5} (8) 
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Attaciimbnt. 

(1) An — once legally made, is revived 

upon the reversal of the sale in 
execution ... 26 

(2) Tho — of a property is adverse pos- 

session causing limitation to ran 
as aq^ainst the party in possession. •• 305 
See Code of Civil Procedure (6) 

B. 

BiGH-BRiTo Tenure. See Pleadings (I) 

Bills of Exchangb. 

A hoondee payable to the depositor 
is only payable to the drawer or his 
indorsee. When the drawer and 
his brother are members of an un- 
divided Hindoo family, it may be 
presumed that the latter is entitled 
to act for the former ... 262 

Bond. 

(1) Though a — may be genuine and 

duly executed, the receipt of con- 
sideration must nevertheless be 
proved ... 197 

(2) Where the holder of a — from the 

former proprietor of an indigo fac- 
tory has made no demand on it for 
twelve years or apprised the as- 
signees of its existence as a debt 
due by the factory, he cannot come 
down on the present proprietors, 
but must look to the obligee of the 
— personally for satisfaction ... 266 

See Inferest (3) 

See Right of Stat (I) 

BoOSDART. 

(1)A decision in a — suit decides 
only tbe question of right to posses- 
sion, not that of right to hold the 
land rent-free ... 60 

(2) In a — dispute, oral evidence is insuf- 

ficient to establish either possession 

or title I.. 135 

(3) Zemindars have no authority to alter 

the boundaries of their permanent- 
ly settled estates. Such an ar- 
rangement has no binding efiect 
on others ... 355 

See Tide (2) 
Bbeack of Cojstbact. See Damages (3) 
See Sale (15) 
See Specific Peruxlty, 
Bctwarrah. 
(i) Proceedinjr^ under Section 20 Regula- 
tion XIX of 1814, are only final 
as to lands which are the subject 
of partition ... 30 

(2) The purchaser of a specific portion of 

an estate registered with a separate 
jumroa under Section 1 1 Act XI of 
1859, cannot claim a — of the 
whole and obtain a share propor- 
tional to the sudder jumma paid 
by him ... 59 

(3) A - — does not extinguish rights of 

tenants ; nor does the fact of one 



BuTWABRAH. — ( ConUnued,) 

of the proprietors being the tenant 
destroy his tenant-right, because 
another has bad the land allotted 
as part of his share ... 271 

See Evidence {U) 

C. 

Cattle Trespass. See Damages (6) 

Cause of Action. 

Claims for possession and mesne 
profits may be brought separately 
or be united ... 327 

See Joinder, 

See Limitation (6) (11) (15) 
Chakbran -land. 

(1) Where a party seeking a declaration 

of title to certain — rests his claim 
on the Register of— prepared in • 
1836, .he is bound to shew how 
the lands yrere omitted firom earlier 
Registers ... 353 

(2) The Registers of — are public records 

supposed to contain a correct list 
of — in existence at the Decennial 
Settlement ... 358 

Champerty. 

The Courts will not interfere when 
a transfer is completed at once 
e, g, when a party buys a share 
of a liti^ant^s risk and stands 
or falls by nis purchase. Qtuere. — 
Whether in the present state of the 
law in India, — can be pleaded 
at all ... 300 

Co-debtors. 

See Contribution. 
Code of Civil Procbdurb. 

(1) A plaintifi (respondent) may take an 

objection under Section 348 against 
defendants who have not appealed, 
but who are »ro/orm5 brought in 
as co-respondents .. 3 

(2) Quoere. — Whether a case can be trans- 

ferred firom one Court to another 
under Section 6 — , after the evi- 
dence has been taken in the former 
Court ... 14 

(3) The admission of written statements 

on various dates, unless called for 
by the Court, is contrary to the 
provisions of Sections 120 and 122 44 

(4) No person ought under Section 73 to 

be added as a plaintiff • whose right 

of action is baiTed by limitation ... 152 

(5) When land is attached in execution, its 

liability to sale under Section 216 
depends on the fact of possession ; 
but to set aside a sale under that 
Section, the right and title must be 
ascertained ,,. 1G3 

(6) Section 88 Act VIII of 1859 is not 

applicable to an attachment made 
previous to that Act coming into 
operation ,. 2J4 
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Code op Civil Procedure. — (Continued.) 

(7) Seetion 348 Act VUI of 1859 in no 

way restricts respondents as to the 
points on which they maj object to 
the decision appealed against ... 232 

(8) tJnder Section 138 Act VIII of 1859, a 

Court is not bound to send for 
more than tlie paper? specifically 
mentioned in the application ... 272 

(9) One defendant cannot take an olnec-r 

tion under Section 348 Act VIII of 
1 859 on the appeal of a co-defend- 
ant ... 295 

(10) A respondent may take any objection 

under Section 348 Act VIII of 1 859 299 

(11) The day on which judgment is pro-. 

nounced is not within the lime 
ftllo^ed for bringing a suit under 
Section 246 Act VIIJ of 1859 ... 321 

(12) An awai*d of the survey authorities is 

an award within the purview of 
Section 14 Act VHP of 1859 ... 3G9 

(13) An objector not in possession **on his 

own account or on account of some 
person other than the defendant,** 
who intervenes as holding a bond 
fide title derived from the defend- 
ant, is not entitle to be heard 
tinder Section 230 ... 384 

Section 2. See Res -judicata (4) 
Section 7. See Relinqvishment, 
Section 14. See Jurisdiction (8) (13) 
Section 39. See Documents. 
Section 73. See Appeal (3) 
Sections 102 and 103. See Appeal (1) 
Section 170. See Witneuses (\) 
Section 230. See Limitation (13) 
Section 246. See Limitation (34) (45) 
Section 337. Ses Appeal (5) 
Section 347. See Default (2) 
Section 351. See Remand (2) 
Section 353. See Evidence (4) 
Section 353. See Remand (3) 
Section 354. See Remand (2) (3) 
Section 359. See Appellate Court (1) 
Section 378. See Raview (1) (4) 
Section 387. See Procedure (I) 

pVDE 01* Criminal Procedubb. 

Section 318 does not sny that the 
party who can shew in a Civil 
Court possession prior to Magis- 
trate's award, shall be entitled to 
possession ; but that the party out 
of possession must prove title ... 295 
See Jurixdicfion ( 1 ) 
Oo-Defkndants. See Code of Cicil Procedure\9) 
Compromise. 
(^) When a case is remanded to a Lower 
Court, with various directions, and 
the parties enter into a — , the 
Lower Court should simply dispose 
qf it in accordance with the terms 
of— .. 146 

(•2) A defendant cannot fall back on a 
^?ed of — conceding a portion of 



Compromise. — ( Continued.) 

plaintiff's claim after he has con- 
tested the whole case on its merits '211 

Confiscation. See A ct IX of 1 859. 
See Mohururee (1) 

Consent. Se^ Entoppef (8) 

CoKsiDBRATioN. See Bond (1) 

Constructions. 

Construction 1 1 29 is strictly applica- 
ble where the lands sued for were 
actually taken in execution of a 
fbrmer decree and no question of 
identity remained to be decided ... 208 
Contract. See Putnee (3) 

Contribution. 

Where one of the parties jointly liable 
discharges the whole debt, be may 
sue his co-debtors for — , but can 
onlv sue each for his share ... 309 

See Onus Probandi (11) 
See Sale (16) 
See Sureties (1) 
Co-Sharres. 

Where over-payments toe claimed 
from — ,who plead other payments, 
Court should go into the account... 93 
See Limitation ^41 ) 
Costs. See Appellate Court (2) 
See Special Appeal (2) 
Court or Wards. 

A female whose estate is under the — , 
cannot.give up her rifz^hts in favor 
of the next heir, without its con- 
sent ... 39 
See Jurisdiction (12) 
Custom. See Inheritance. 
See Interest (6) 

p. 

Damagrs. 

(1 ) A joint owner is liable to be sued for 

— if he secretes the estate papets 
and thereby deprives bis joint 
owners of the means of collecting 
their dues ... 213 

(2) A suit for — not exceeding 500 Rs. . 
18 within the competency of a Stun 11 
Cause Court, notwithstanding its 
involving a question of right. No 
special appeal lies in such a case ... 237 

(3) How to be estimated for breach of 
contract to cultivate indigo ... 251 

(4) A civil action for — lies for defama- 
tion of character ... 269 

(5) Special — need not be proved in a case 
of slander and assault ... 302 

(6) Striking an average on the amounts 
stated by several witnesses, is not 
a proper mode of assessing damage 
done to crops by cattJe • ... 363 

(7) For loss of cultivation caused by the 
cutting of a bank, include not only 
rent of land, but profits of cultiva- 
tion ... 36A 
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X>A.UAGES.— {Continued.) 

(8) Full — commensurate to the injury 
and annoyance caused, should be 
atvarded for assault committed 
without provocation, thougli there 
has been no serious personal injury 
or vindiotiveness ... 370 

See Acquiescence, 

See Injunction 

See Special Appeal (5) 

See Specijic Penalty. 
r>BBTs. See Hindoo Law (12) 

1>J5BUTT£R. 

Land granted to an idol cannot be 
held to be — , unless found to be 
an ancient hereditary endowment 
publicly assigned as— ... 307 

I>ECI.ABAT0BT DeCRSB. 

( 1 ^ A decree declaratory of the plaintiff's 
general right to enhance, may be 
passed in a suit under Regulation 
V. 1812 for enhancement at a spe- 
cified rate in which service of notice 
was not proved ... 312 

(2) In a suit for declaration of title, the 
fact that the Kevenue Courts 
decreed the registration of the 
plaintiff's vendor's name as a joint 
sharer, and that no steps were 
taken during 12 years to set aside 
that decree, cannot operate as an 
estoppel ... 350 

See Zfmmdars, 
Decber. 

Where a — is sold, and the snle is 
admitted bv decree-holder io Court, 
the judgment-debtor cannot contest 
purchaser's right to exeoute it, 
except on the ])lea of payment ... 513 

See Possession {'d) 
Deeds. 

( 1 ) A deed of sale is complete on the date 

when it is signed and attested by 
the Cazee, and consid%rrution is paid 
for it. Delay in delivery does not 
invalidate it .. Q2 

(2) A Cour^i of Equity will not set aside 

the voluntary deed of a weak man 
not absolutely non compos ;' still if 
circumstances satisfy it that he 
had not at the time a mind ade- 
quate to the business, ar.d uiigbt be 
imposed on and was not satisfied 
of the entire good faith of nil the 
parties to the transaction, it will 
set aside the transaction ... Q5 

See Evidence (5) 
Pefamation. See Damages (4) 
J)kf\ui.t. 
(1) Where defendant denies a personal 
knowledge of the matters in dis- 
pute imputed to him by plaintiff*, . 
nnd fails to appear when summoned 
as a witness, the Court 'before 
decreeing the suit as upon default, 



Defa w-T.— ( Continued,) 

should be satisfied on evidence of 
the existence of such knowledge on 
the part of the defendant ... 24 

(2) A Lower Appellate Court cannot, after 
considerable delay, dismiss an appeal 
for -- without fixing any time f^»r 
its disposal. In such a case the 
High Court can set aside the Lower 
Court's order in appeal ; Section 
347 Act VIII of 1859 applying only 
to cases of involuntary uon-appear- 

^^^^ ... 176 

See Special Appeal (4) . 

Demueber. 

Where parties themselves do not 
* demur to an action, it is not for the 
Court to raise a — on grounds not 
stated by the parties ... 281 

Deputy Collectob. See Limitation (23) 
DiLUViON. See Resumption (8) 
DivoBCE. See Mahomedan Law (1) 
Documents. 

According to Section 39 Act VIII of 
1859, —not filed with th6 plaint 
(^. /r. a pottah) may be received as 
evidence from the plaintifl^. The 
pottah being on plain paper, does 
hot render it invalid 271 

See Summons (2) 
Domicile. See Hindoo Law (2) 

POWEB. 

(1) According to Mahomedan Law, mojul 

or exigible — is payable on demand 
at any time up to the death of the 
wife, and may be sued for within 
twelve years from that event. 

Mowujml or non-exigible is 

claimable on the dissolution of the 
marriage by death or divorce ... 199 

(2) Shares of — when received by the 

legal inheritors thereof, cease to be 
— and become part of the reci- 
pient's estate ^^^ ,-^ 

(3) Where nothing is expressed at the 

time of marringe, the — must under 
Mahomedan Law be considei*ed exi- 
gible, and as such recoverable at 
any period during coverture ... 252 

See Limitation (36) 

E. 
Endowment. 

(1) Where one of three trustees of an — 

each entitled to a third share of tlie 
profits, withdraws from a contest 
between them, his share can only 
be said to be relinquished in favor 
of the remaining partners, and to be 
merged in the general account ... 171 

(2) In dealing with the Mutwullee of an 

— , a purchaser need look no far^ 
ther than the Miitwul lee's power 
under the ^ee^ of trust, whether 
exercised judiciously or not ... 242 
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Endowment. — (Continued,) 

(3) In a Mahomedan religious — , where 

the manager should have certain 
qualifications which descent would 
not secure, hereditary succession 
would be out of place ... 327 

See Limitation (28) 

See Sevait 
Ejectment. — See Mortage (24) 

Enhancement. 

In a suit for — the omission of the 
Ameen or Judge to specify the rate 
^ of rent which each quality and kind 
of land should bear, is no ground 
of special appeal ... 61 

See Declaratory Decree (1) 
See Presumption. 
Equity and Good Conscience. 

The application to Mahomedans of 
their own laws in cases other than 
of inheritance, marriage, and caste, is 
administering justice according to— 185 
Estoppel. 
(1) -Parties who by false representations 
induce others to enter into con- 
tracts, are estopped from afterwards 
falsifying their statements, and may 
be compelled to make them good... 11 
(2) A party to a suit is not estopped by 
the reasons given by a Judge for 
his decision, where the same ques- 
tion has not been formally raised 
and finally decided ... 20 

(8) The failure of a reversioner to put in 
answer where his title was not 
threatened, cannot be construed 
into a consent to an alienation 
made by a Hindoo widow without 
legal necessity ... A2 

(4) If plaintiffs have in a former case 

allowed property which was attach- 
ed as tneirs by creditors, to be 
claimed and taken by defendants, 
they cannot now be permitted to 
make a contrary averment ... 58 

(5) Where in proceedings under Act 

XXVII of 1860, a plaintiff called 
fcerself the guardian and trustee of 
her minor adopted son, but the cer- 
tificate was given to defendant 
claiming under a will from her hus- 
band, the widow is not barred by 
her former statement from suing as 
widow of her husband to call in 
question the will ... 1P8 

(6) A plaintiff is not estopped by an evi- 

dently false statement in bis plaint 
as to possession ; but the Court may 
determine upon its truth or other- 
wise, and affirm or disallow it as 
may seem right ... 283 

(7) A decision in a former suit cannot 

operate as an — as between co- 
defendants in that suit, or parties 
claiming under them ... 299 



Estoppel. — ( Continued,) 

(8) riaintifi^s arc not debarred from ob- 
taining rights, by the fact that thev 
did not urge them when they had- 
no title to them ... 365 

See Compromise (2) 

See Declfiratory Decree (2) 

See Joint Property ( 1 ) 

See Mesne Profits (3) 

See Res-judicata {\) (2; (3) 
Evidence. 

(1) A copy of a deed of purchase is inad- 

missible as — where, af>er sufficient 
time, neither the original deed, nor 
the copy produced at the first hear- 
ing of the case, can be produced ... 5 

(2) The receipt of rent by a landlord is 

no confirmation by him of an al- 
leged lease in perpetuity ... 14 

(3) The witnesses present at the service 

of a summons are the best — of 
such service ... 33 

(4) Under Section 355 Act VI FI of 1859, 

the Government Gnzette containing 
the advertisement ' of sale, and a 

S rioted paper issued from the 
I aster's office, and purporting to 
be the conditions, are admissible as 
— of the actual conditions of the 
deed of sale ... 50 

(5) Parol — cannot be admitted to con- 

tradict a deed, except where fraud, 
mistake, surprise, or the like is al- 
leged ... 58 

(6) Survey maps are not — of title in a 

dispute regarding a right of fishery 120 

(7) Where a son has divested himself of all 

interest in property received from 
his parents, the clearest proof must 
be given of good faith, and the 
absence of improper infiuence, be- 
fore legal efiTect can be given to the 
transfer ... 121 

(8) Oral — in. general terms is not 

sufficient to establislr fraud in the 
conversion of mal lands of a putnee 
into rent-free lands, so as to entitle 
present putneedar to resume them 
as invalid lakheraj ... 137 

(9) The report of a Nazir deputed to en- 

quire into the condition of endowed 
property in dispute under Section 
180 Act VIII of 1859, is not inad- 
missible because he is not an Ameen 
under Act XII of 1856 ... 170 

(10) A copy of a disputed deed cannot be 

taken as • without proof 

that the original is out of the power 
of the party producing the copy. 
Admitting the existence of the 
original, is not admitting the cor- 
rectness of the copy ... 186 

(11) The identity of a deed of permission 

to adopt is sufficiently established 
by a distinct reference to it in a 
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1^ viDjsMCs.-- ( Continued,) 

subsequent proved deed, if there is 
nothing calculated to throw doubt . 210 

(12) Hearsay where not admissible as — 

should not be taken down ..213 

(13) Propertjr in a tree may be proved by 

snewmg that the tree grows on one*s 
land, without proving acts of 
ownership ... 223 

(14) Frivate butwarrah papers are good — 

to shew the lands comprbed in the 
estate at the time of butwarrah ... 238 

(15) Of possession and enjoyment for a 

scries of years, if unanswered, is 
cogent — of title ... 243 

(16) Oral — may be received as to the 

contents and genuineness of a deed 
'which was destroyed during the 
mutinies, and of which no copy ex- 
ists ^ ... 264 

(17) A plea of minority must be supported 

mainly by positive— ...304 

(18) A Court is not bound to receive a 

map which has been acted on by 
another Court as genuine and cor- 
ifect ... 323 

(19) Oral — is not admissible to set aside 

a deed of sale which by its terms is 
clearly absolute ... 388 

See Adoption. 

See Arbitration (1) 

See Boundary (2) 

See Documents, 

See Family Custam, 

See Julkur (2) 

See Remand. 

See HVitnesses (2) 
ExAMOVATioN.— iS'etf Witnesses (3) 

£jKBCvnoN. 

(l> Qwflfre.— Whether the holder of a 
money-decree can fi>llow the pro- 
perty previously pledged to him for 
the bond-debt, alter its conveyance 
to another party ... 311 

(2) In a case of — of a decree of 12 years' 

standing, the presumption is that the 
nsual notices l^ere served, unless 
evidence can be produced to the 
contrary ... 314 

(3) After the striking off of an -« case, 

the omission to re-issue the pro- 
cesses required by law, is not a 
material irregularity ... 359 

(4) A suit will not lie to enforce the — 

of a decree. The Courts must be 
left to interpret their own decrees.. 376 

(5) Where the records of a case are de- 

stroyed, plaintiff may prove his first 
decree and obtain execution ; but 
on his inability to do so, he cannot 
bring a second suit for the same 
subject-matter ... 373 

(C) Where a jote is sold in — of two out 
of three decrees for rent against it, 
it is liable for all three decrees ... 387 



Execution. — (Continued,) 

See Ancestral Property, 
See Constructions, 
See Decree, 
See Hindoo Widow (9) 
See Mortgage (22) (26) 
See Bight of Suit (7) 
See Sale (8) (10) (12) (16) 
Executor. 

See Mortgage (5) 

F. 
False Evidence. 

In a prosecution for — , there must be 
a specific charge of making some 
particular false statement, and 
direct and distinct evidence that 
such statement is false ... 14 

See Jurisdiction (1) (2) 
Family Custom. 

(1) What is necessary in order to esta- 

blish a — at variance with the 
ordinary Law of Inheritance... 20 

(2) The — as to intermarriages may be 

proved by declarations made by 
members of the fiunily .,. 1^. 

Fisheet. 

See Julkur, 

FORECLOSUEE. 

See Mortgage (1) (2) (8) (13) (15) (20) 

Feauo. 

Where a father to defraud his credit- 
ors, transfers property to his sons, 
and permits them to put forward 
claims inconsistent with his own, 
they are entitled to say that he 
cannot afterwards sue to recover 
it from them ., 265 

See Act XIV of 1859 (4) 

See Deeds (2) 

G. 

Ghatwals. 

(1) A ghatwalee tenure descends undivid- 

ed to the party who succeeds to 
and holds the tenure as ghatwal, 
and who may be a female ., 39 

(2) The lands of the — of Kurruckpore 

are not capable of alienation by 
private sale or otherwise, nor liable 
to sale in execution, except with 
the consent of the zemindar and 
his approval of the purchaser ... 249 
Gift. 

(1) A — to an idol or a wife, being mere 

volunteers, is not valid as against 
donee's creditors ,.. io7 

(2) According to Mahomedan Law, no 

formal delivery and seisin are ne- 
cessary to the validity of a — of 
property by a father to a minor 
son ..^ 121 

(3) The rule that an undefined gift of 

joint undividel [iroperty, mixed 
with property capable of division, 
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G I FT. — ( Continued. ) 

is invalid by Mahomedan Law, 
does not apply to a — by a father 
to a minor son ... 121 

(4) By Maliomedan Law, tlierc can be no 

revocatiofi of a — by a father 
-when the son iilis alienated the 
thinj^ given ... ih. 

(5) According to Mafiomedan Law, a — 

is invalid where the donor is to 
remain in possession during his 
life-time . . 185 

(6) According to Mahomedan Law, if a 

person executes a — ih a sick- 
ness Which proves fatal, eflect can 
be given to only one-third ... 221 

See Debutter. 

Guardian. 

(1) A mother as a has no powBr to 

make a compromise, unless it is be- 
neficial to her minor daughter's 
interests ... 83 

(2) Acconiling to Mahomedan Law, the 

mother is entitled, in preference to 
the father, to the custody of an 
infant under 7 years of age ... 131 

(3) The lender of money tO the ' of 

a minor, though obliged to enquire 
mto the necessity and object of the 
loan, is not Itound to see to its ap- 
plication ; and if he so enquires and 
acts honestly, the real existence of 
an alleged necessity is not a condi- 
tion precedent to the validity of 
his charge ... 166 

See Sale (9) 

tt 

tliNDoo Law 

(1) Makes no distinction between legiti- 

mate children born of mothers of 
the same caste ... 20 

(2) Hindoo families are ordinarily gov- 

erned by the law of tlieir origin, 
not by that of their domicile, the 
presumption being in favor of the 
Ibrmer until the adoption of the 
law of a -new domicile is proved... 56 

(3) On the death of a son adopted by a 

Hindoo as the son of one of his two 
wives, the pniperty descends not 
to the other wife, but to the next 
legal heir ... 71 

(4) The adoption by a Sudra of an only 

son as a kuria putro, is not illegal 
under — ... 133 

(5) Under certain circumstances a priest 

may, according to — , be the heir of 
a deceased disciple ... 146 

(6) The right of succession accrues to 

nephews on the death of maternal 
uncle's widow, and the nephews 
can sue to question alienations 
made by the widow without legal 
necessity ... 153 



II I N Doo Law. — ( Continued. ) 

(7) The — does not prevent a leper from 

giving his son in adoption ... 1 7.'} 

(8) According to — a sister's daughter 

cannot become an " appointed 
daughter," or her son a putrika 
putro ; nor is the adoption of a 
p«/riAa /;«/ro valid now ... 194 

(9) Samanodakas belonging to the goira 

of a deceased person are, accord- 
ing to — , sufficiently cognate to 
succeed to property in default of 
parties nearer of kin ... tb. 

(10) A sister's son, in order to have a pre- 

ferential title over his paternal 
uncle, must have been born or con- 
ceived when the succession opened 
out. It is contrary to — that a 
mother should be trustee for a son 
who might hereafler be conceived.. 223 

(11) A conditional sale is an alienation, the 

validity of which a reversioner to a 
Hindoo widow is under — entitled 
to question ... 2(>3 

(12) According to — a man's property is 

liable for his debts, which must be 
satisfied before the heir can be said 
to have interest in it ... 277 

(13) A sale in execution against a father 

can only be set aside by a son when 
the debt was contracted fur an im- 
moral purpose; the onus of proving 
the immoi-ality being on the son ... 310 

(14) An inheritance cannot remain in abey- 

ance for an unbegotten heir, but 
must vest in heirs existing •at the 
death of the person whose property 
descends _ .... 314 

(15) Proprietary right is created by birth, 

not by conception. Where a female 
of the family has Conceived when 
the succession opens out, th^ inher- 
itance remains in abeyance until 
the result is ascertained. If the 
child is still-born, the estate goes 
to the heir of the last owner ... 340 

(16) A wm or grandson's right of pro- 

hibition to his unseparat^d father, 
making a gift or sale of effects in- 
herited from his grandfather, cannot 
be exercised in favor of an unborn 
son ... ib. 

(17) The doctrine of — that h father takes 

a share in his sort's self-ncqiiired 
property, does not apply where 
separation in estate has taken place 352 

See Limitation (\ 8) (31) 

See Mvrlgtige (7) ^ 
Hindoo Widow. 

( 1 ) The widow of a brother in a divided 
Hindoo family, governed by the 
Mitakshara Law, cannot alienate 
her interest in her husband's sepa- 
rate estate to the prejudice of re- 
versionary heu:s, excej^t under legal 
necessity ,,. 101 
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II I Ni>oo Widow. — ( Continued.) 

{2) Where a plaintiff sues to set aside a 
sale by a — on the ground that 
there was no necessity to sell, and 
the Judge finds against him on that 
point, the suit necessarily fails, and 
the J udge need not enquire whether 
there was necessity to raise money 
for religious purposes ... 140 

(3) The consent of all the reversioners is 

necessary to make a sale by a child- 
less — valid in law, none but im- 
mediate reversioners being entitled 
to impeach the sale. But the pur- 
chaser is entitled to hold the pro- 
perty during the widow's life -time 148 

(4) A purchaser from a — of a portion of 

lier husband's estate, is bound to 
use due diligence in ascertainmg 
that there is legal necessity for the 
loan, and must prove the circum- 
pStances of his loan ... 153 

(5) A — has a right to kindness and 

maintenance from her father-in- 
law ... 177 

(6) In a suit by a reversioner to set aside 

a sale by a -^, the Court cannot 
ffive possession to the reversioner, 
but can only declare the sale to be 
invalid ... 250 

(7) The consent of all the heirs livinpj at 

the time, is necessary to make a 
bill of conveyance by a — binding 
against the reversioners ... 268 

(8) If an estate is sold upon which a — 

ha9 a claim to maintenance, sh^ 
can sue to make her claim a charge 
upon the property sold ... 310 

(9) A purchaser of the rights and inter- 

esta of a — sold m execution, is 
entitled to question the validity of 
leases made hy her ... 381 

(10) A childless widow in possession of a 

small property belonging to her 
father s estate, and without other 
source of maintenance, though not 
entitled to inherit, cannot be eject- 
ed by a stranger without title ... 379 

(11) In a sale by a — under necessity, 

where vendee pays a fair price and 
acts bond^de, the mere fact of only 
two- thirds of the purchase-money 
being paid to creditors, does not 
invaUdate his conveyance, as he is 
not bound to see to the applica- 
tion of the purchase-money ... 385 

See Estoppel (3) 

See Hindoo Law (6) (11) 

See Limitation (8) (17) 

HOOKITMIIAMBHS. 

See Jumma Nuvees, 

IIOOSDBBS. 

See Bills of Exchange, 

JIOSBAND AND WiPE. 

See Agency (3) 



Incomplbtb Contract. See Sale (10) 
Indiqo. See Bond (2) 

See Damages (3) 

Inheritance. 

Under what circumstances custom 
overrides the usual law of ^ — ... 39 

See Family Custom (I) 

See Hindoo Law (3) (5) (8) (9) (10) (14) 
(15) (16) 

Injunction. 

Proof of damages is not necessary to 
sustain an action for an — to restrain 
defendant without any title from 
collecting excess rent from plaint- 
iff's estate ... 362 

Interest. 

(1) How regulated in a suit to recover a 

moiety ot the money recovered in 
execution of a decree for the benefit 
of a joint estate, where plaintiffs 
make no eilictual demand until 
some time after defendant has drawn 
out the money, though a separation 
had taken place previously ... 169 

(2) A suit is maintainable by decree- 

holders for — from a third party 
who ineffectually claimed money 
attached by them in execution, for 
the time they were kept out of the 
money ... 174 

(3) In a suit Upon a bond, plaintiff may 

claim — from the time defendant 
declined payment of the sum due... 291 

(4) Where land is taken by Government 

for public purposes, and in conse- 
quence of counter-claims the 
amount of compensation is vested 
by the Collector in Government se- 
curities, the successful claimant is 
not entitled to demand from the 
other claimant — over and above 
the principal and accruing interest 
in the hands of the Collector, if 
there was a doubt of the former's 
title justifying the latter's suit ... 329 

(5) On bond debts not to be confined to 

a sum not exceeding the amount of 
the bond ... 349 

(6) Where a note of hand promises re- 

payment with interest at a given 
rate, without stating either per 
mensem or per annum, it must be 
construed with reference to previ- 
ous transactions between the 
parties and by custom ... 379 

See Mesne Profits (5) 
See Mortgage (8) 
Jntbrlocotort Orders. See Appeal (I) 
Intermarriages. See Family Custom (2) 
Invalidation, See Title. 
Irrigation. See Limitation (20) 

See Right of Suit (2) 
See Right of Wafer. 

b 
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J. 

JaiNDRR. 

( 1 ) Work and labor, pfoods sold, and debt, 

maj be combined in one cause of 
action on one liomogeneous account 6d 

(2) In a suit hy two plaintiffs for the value 

of their personal propertj plundered, 
if the cause, time, place, and the 
parties charged be the some, the fact 
that bolh plaintiffs have not a joint 
interest in ihe whole, is msufficient 
to put them out of Court 81 

Joint Hindoo Family. 

(1) The original status of all Hindoo fami- 

lies must be presumed to be joint 
and undivided, the <nius probandi 
being on those who claim upon the 
basis of Bep»: ration and self-acqui- 
si tio9 . Pro(»f of separation of shares 
. is not sufficient to shift the burden 
of proof ... 1 

(2) Where no consideration has been 

paid or applied towards meeting 
any necessary expences of a — , the 
elder brother eannot siiint a per- 
manent lease of land, and Ions 
possession under such an invalid 
pottah cannot avail against the 
minor brothers ... 83 

(3) The presumption is that Hindoo fami- 

lies migrating retain their rites, 
customs, and laws ' of succession 
nutil the contrary is proved ... 95 

(4) Where a father and son live as a joint 

family, and pr<»perty is purchased 
in the name of the son, the pre- 
sumption is that it was joint estate, 
with a resulting trust in favor of 
the father .. 103 

(r5) Wker« a Hindoo estate is held joint 
and undivided, the succesi'ion to it 
must be determined only by the 
state of the fiunily as to it ... 197 

Ste Hindoo Law (16) (17) 

Set Onus Probandi (2) (9) 

JoiNT-OwNBBs. See Damages. 
Joiirr Pbopbrty, 

(1) A sharer of joint ancestral lands is not 

barred from stung in the Civil Court 
for the demolition of a house built 
on the land by his co-sharer with- 
out his consent, merely because he 
had first lodged a complaint ih the 
Ciiminal Court against the same 
act ... 258 

(2) In a suit for a share in '— , the Court 

should ascertain whether the plaint- 
iff has received anything within 
12 ^ears or other time. If he has, 
or 18 otherwise shown to have been 
in joint possession, limitation will 
apply ... 349 



JULKUR. 

(1) Where it is found as a fact that both 

water and land are the property of 
the zemindar as sncb, the two 
rights are not to be separated ... 62 

(2) An exclusive — ri^ht in a naYinra^lo 

river, set up a^net tbe ordinary 
r^hts of the State and the eoinmu- 
nity, must be established by clear 
ana strong evidence ... 243 

(3) A proprietor o£ the entire «— rigfate of 

a pergunnab is entitled to fish in 
any natural pond or water- course 
there ... 267 

(4) il has no riffht te erect a bund on his 

own land so as to intercept the 
passaffe of fish in a natural stream 
and thereby render B^a ngbt of — 
less pofi table, unless the bund has 
existed many years without com- 
plaint ... 275 

See Alluvial Lands (IS) 

See Evidence (6) 

JUMMA-HUVEBS. 

A ryot cannot contest the authority of 
a — to grant a hookuranamah, 
when the zemindar, though made a 
defendant, does not do so ... 276 

JURISDICTfOIf. 

(1) Section 169 of the Code of Criminal 

Procedure does not ffive a Judge^ 
not sitting in appeal, any ori^nal 
— to entertain a charge of giving 
fiilse evidence before another Court 14 

(2) No other Court than that before which 

ftlse evidence is given, can direct a 
prosecution in respect thereof ... ib. 

(3) A suit in a Civil Court to recover pos- 

session should nut be allowed, while 
an appeal relating to the same pro- 
perty, and between the same parties, 
IS pending before the Privy (Council 100 

(4) In a suit to establish a right derived 

from 12 years' occupancy of certain 
land ... 116 

(5) After transfer of a suit from a Judge's 

Court to that of a Principal Sudder 
Aroeen, the Judge has no -— in the 
absence of the Principal Sudder 
Ameen, to substitute the name of 
another party for that of the origi- 
nal plaintiff* as his- legal represent- 
ative on his death />e?M/i!^te lite ... 121 

(6) If a plaint valued at Rs. 1,000 is 

registered by mistake in a Judge's 
(Jourt, it would be rightly dismissed 
for want of — ; but instead of beine 
. registered, it should be returned 
to the plaintiff* ... 162 

(7) In a suit for money against defendants 

living within its — , a Court may 
enquure into the proceeds of an 
estate situated bejond that — , in 
order to fix the amount payable to 
plaintiffs ••• ^^^ 
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(8) Tbe Collector of Ohazeepore <K W. 

P.) was held to have acted 
widioat — ^ in trying nnder Act I of 
1847, a dispute as to the boundaries 
of two zillahs, one within and the 
other withoiit the N. W. Proyinces, 
and was not a competent authority 
within the meaning of Section 14 
ActVJIIoflSfiO ... 191 

(9) A PrindiMd Sudder Ameen has no •» 

where the land in dispate is partly 
situate not within his ^- ... 203 

(10) Possessory suits are maintainable in 

the GitH Courts, where no forcible 
dispossession is alleged ... 243 

(11) la a suit for half the price of tbe trees 

cut down by tenant, and claimed 
by landlord by right of usa^e ... 327 

(12) No C^vil action will lie against the 

Gourt of Wards in respect of any 
thing done by it regarding the per- 
son and education of its wards ... 332 

(13) The adjudication contemplated by 

Section 14 Act VIII of 1859 is 
effectual ttU rerersed by a compe- 
tent Court ; and when it declares 
certain land to belong to a certain 
district, all actions re^rdinff that 
land must be brought in the Courts 
of that— ... 360 

(14) is long as land remains demarcated 

by th^ Survey authorities as belong- 
tiig to an estate in one district, the 
Court of another district has no -« 
to entertain a suit in respect to it 369 

See Damages (2) 

See DefauU (2) 

See Execution (4) 

See PlrnnU (2) 

See Beeumption (9) 

L. 
Lajlheeaj. 

A — held prior to 1 790 cannot be 
resumed until a declaration Is ob- 
tained in a resumption suit, of 
plaintiff's title to resume ... 204 

See Boundary (1) 

See Evidence (8) 

SeePuiHee(i) 

See BeeUmptioH (1) (2) (4) (5) (6) 

In a dispute as to what estate certain 
lands belong to, whose land-marks 
have disappeared ia consequence of 
temporaiT submersion, the posi- 
tion of t«e <rfd — must be clearly 
hud down ... 218 

Lutt. 
(I) A meeras pottah granted by a tem- 
porary lessee, is not valid against 
zemindar*8 right to possession on 
the expiration of grantor's — ... 1 1 6 
(4) Where a sub-lessee (kutkiuadar 
holding from a zur-i-peshgredat) 



Lbasb. — ( Continued.) 

pays the Government revenue on 
the default of the malik who sells 
the estate to escape liability, the 
obl^ation to repay the same is a 
personal liability on the part of the 
malik, and cannot be enforced 
against the estate ... 132 

(3) A landlord may cancel a — on an 

adjudged arrear before expiration 
of the term of it ... 269 

(4) The receipt of rent, by a zemindar, 

from tlie purchaser of a jungleboory 
' tenure whom he has dispossessed, 
does not amount to a ratification of 
the purchasei^'s right t<»hoId under a 
pottah transferred to him by the 
vendor who acquired it from the 
zemindar's naib without authority... 292 

(5) Though the holder of a younger bro- 

ther's appanage cannot alienate 
property of which he has only a 
limited tenure for maintenance, 
yet he can grant a leise at least for 
the period of his life ...370 

(6) Mining leases are regarded by the 

Begulations as requiring a long 
time for profitable working ... ib» 

See Hindoo Widow (9) 

See Mesne Profits (4) 

LfeGlTIMATB ChILDRBN. 

Se^ Hindoo Law (1) 

LlBN. 

Where a person obtains a decree upon 
a deed which hypothecated cettikin 
property for a debt, and such pro- 
perty is sold by his debtor, he can- 
not sue to enforce that debt as a 
mortgage against the same pro- 
perty ... 325 
Limitation. 

(1) Li a suit b^ a minor after attain- 

ing majority, no allowance can be 
made, under Regulation III. 1793, 
for the pendency of a suit brought 
by his guardian and eventually non- 
suited ... 2 

(2) How applied in a suit by a party 

claiming an interest in property 
sold as that of a rebel ... ib, 

(3) How applied in a suit by a mokurur- 

eedar to recover his tenure apper- 
taining to a rebel's estate, after he 
had fled and abandoned it, and the 
estate had been subsequently con- 
fiscated by Government ... 5 

(4) How applied, under Regulation II. 

1805, in a suit against purchsisers 
from one who had held peaceable 
possession for upwards of 1 5 years 
previously ... it. 

(5) How the provisions of Act XIII of 

1848 can be applied in regaid to — 30 
. (6) The general law of — how applied in 
a suit for possession by an auction- 
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Limitation. — (Continued.) 

purchaser at a sale for arrears of 
revenue ... 30 

(7) The doctrine of privity does not arise 

in questions of — ... 34 

(8) How reckoned in the case of a sale 

bj a Hindoo widow, which takes 
away the rights both of herself and 
of those who claim under her ... ib. 

(9) How applied in a suit substantially 

to vary the boundaries laid down 

in a survey award ... 38 

(10) How calculated where plaintiff had 

possession for a few weeks under a 
decree subsequently set aside or 
modified, so as not to have effect 
against the persons previou^y in 
possession to whom possession was 
restored ... 43 

(11) How applied in a suit by the surety 

of a lessee for the ref\ind of rent 
paid to the wrongful heir of the ' 
deceased lessor ... 57 

(12) Act XIII of 1848 cannot be applied* 

to bar a suit to assess land as rent- 
paying ... 60 

(13) How applied "in a suit brought in 

default of an application by a per- 
son other than a defendant dis- 
possessed of immoveable property 
in execution ... 61 

(14) Possession by mortgagees cannot 

be adversQ to the heir of the de- 
ceased mortgagor, so as to make — 
apply ... 68 

(15) How applied in a suit for remunera- 

tion on account of labor performed 

in fulfilment of a joint contract ... ib. 

(16) How applied under Act XIV of 

1859 in a suit for mesne profits 
where possession bad been decreed 79 

(17) Adverse possession which bars a 

Hindoo widow representing the 
estate of her deceased husband, also 
bars her heir ... 88 

(18) In suits by sons under the Mitak- 

shara Law to set aside alienations 
by their father as made without 
legal necessity ... 96 

(19) In a suit by Government on total 

failure of natural heirs 102 

(20) How applied in a suit to establish a 

prescriptive claim to irrigation from 
a running stream, and for damages 
caused in stoppage of the water .. 106 

(21 ) How applied in a suit for pre-emption 1 1 7 

(22) In a suit for possession by a purchaser 

at a sale in execution, no deduction 
can be allowed for the time occu- 
pied by the plaintiff in an unsuc- 
cessful summary application in the 
Execution Department ... 131 

(23) How applied in a suit to set aside an 

order of a Deputy Collector under 
Regulation VIL 1822, declaring 



Limitation. — (Continued.) 

lands in dispute to be Paykan 
Jagheer lands ... 140 

(24) No deduction on account of minority 

or other good and sufficient reasons 
which affect the general law of 
limitation, can be made from the 
special limitation of Act XIH of 
1848 ... ib, 

(25) Will not count against a party who has 

been oat of possession under tem- 
porary leases ... 149 

(26) Pendency of litigation is a sufficient 

reason to gave — ... 159 

(27) How applied in a suit by a dor-put- . 

needar, who purchased at a sale 
under Regulation VIII. 1819, to 
resume an alleged invalid lakheraj 
tenure ... 170 

(28) No — applies in the case of persons 

holding endowed property in trust 
and under accountability ; but no 
^ consideration .could be shown in 
such a case to claims so antiquated 
that difficulty arises in finding any 
reliable evidence in support of them 171 

(29) Ths ground of — if not pleaded by a 

party, should not be taken by the 
Court; and if not pleaded at first, 
must be held to have been waived 207 

(30) The plea of — not taken in the Court 

below, cannot be urged in special 
appeal . ... 212 

(31) How regulated by the Mitakshara Law 

in a suit by a son to set aside alien- 
ations by his father during his 
minority ... 215 

(32) The rule that mutual accounts contain- 

ing some item within 12 years will 
not be barred by — , is confined to 
transactions in which there is an 
agreement for the set-ofi* of mutual 
debts ^ . . ... 235 

(33) How appli'ed in a suit to recover excess 

rents collected by one of two 
co-sharers, who hold their shares 
separately and collect their rents 
separately ... i^- 

(34) The — prescribed by Section 246 Act 

VII I of 1859, cannot be applied to 
suits to question orders made before 
that Act came into operation ... 237 

(35) A decision on the plea of — in bar is 

not necessary where the decision on 
the merits is clearly and wholly 
against the plaintifi .- 247 

(36) Is not applicable to a suit for exigible 

dower, except wheie marriage is 
dissolved by death or divorce ... 252 

(37) How reckoned in a suit by a daughter 

to inherit immoveable property by 
setting aside defendant's adoption 
by her mother a Hindoo widow ... 272 

(38) How applied in a suit which was ori- 

ginally filed in a Sudder Ameen's 
Court befoi-e Act XIV of 1859 came 
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LmiTATioH. — (ConiinuetL) 

into force, owing to a fraudulent 
under- valuation of Maim, but was 
returned to plaintifl^ and subse- 
quently instituted in a Principal 
Sudder Ameen's Court afler that 
Act had come into force ... 280 

(39) A mere agreement to refer to arbitra- 

tion, it it contain no acknowledg- 
ment of the plaintifi*s right or 
possession, does not save — ; but 
the time during which the case was 
befcnre the arbitrators, and the 
plaintifi was trying in another 
form to enforce the award, may be 
deducted from the period of — ... 283 

(40) No other cause of disqualification 

than those mentioned in Act XIV 

of 1859 is admissible to save — ... 290 

(41) The non -receipt of a share of the 

profits of an estate is no cause of 
action between shareholders from 
which — runs ... 296 

(42) How applied in a suit to set aside an 

auction -sale made before the' pass- 
ing of Act VIII of 1859, where the 
recorded purchaser was made a 
defendanlT by a supplemental plaint 
after the period of — had expired 316 

(43) The cause of action against a co- 

sharer for partition first arose when 
be got possession of the whole 
procfrty under a survey award ... 323 

(44) The allegation of possession for 30 

years, in reply to plaintiff's claim to 
recover possession, raises the plea 
of — , though it may not be raised 
in so many words ... 358 

(45) flow applied where an unsuccessful 

claimant, af^r consuming time by 
bringing an ill^al appeal (which is 
subsequently thrown out), brings a 
regular suit to establish his right 
as provided in Section 246 Act 

VIII of 1859 ... 371 

(46) How applied in respect to a mortga- 

gee's cause of action, where the 
mortgagor is dispossessed and his 
title disputed ... 375 

(47) How appbed under Section 20 Act 

IX ot 1859 in a suit for possession 

of confiscated property ... 377 

(4&) Cannot apply in a suit by the purchas- 
er of a share of a Mahomedan 
lady, in her father's property, 
against her brother, for it was there 
in trust ... ib, 

(49) Ho^ applied where, after a party's 
appeal from an award of a Collector 
under Act XIII of 1848 is struck 
off for default, he sues to set aside 
the award ... 378 

SeeActXIVof\S59 

See Attachment (2) 

See Code of Civil Procedure (11) 

See Declaratory Decree (2) 



LiMiTATiOR.^( Continued,) 

See Power (l) 

See Joint Property (2) 

See Lost Decree, 

See Mortgof^e (3) 

See Onus Prohcmdi (4) 

See Possession (1) (4) 

See Pre'Cmption (7) 

See Review (5) 

See Sale (M) (12) 
Local Investigation. See Evidence (9) 
Lost DfiCBSfi. 

A suit lies for the amount of an un- 
satis6ed decree destroyed during 
the mutiny, and the cause of action 
dates from the — ... 301 

Lunatics. 

A lunatic is not incapacitated from 
suing to obtain redress for in- 
jury, or of verifying a plaint if he 
can understand it ... 268 

M. 

Mahomedan Law. 

(1) According to — a divorce Is irreversi- 

ble if the husband does not take 
back the wife nt any time before 
the edit, or the period of a woman*s 
probation- ... 32 

(2) According to — when either seller or . 

buyer repudiates the sale, there can 
be neither sale nor right of pre- 
emption ... 219 
See Dower (1) (3) 
See Equity and Oood Conscience, 
See Gifts (2) (3) (4) (5) (6) 
See Guardians (2) 
See Pre-emption (1) (2) (3) (4) 
Mahomedan Religious Endowment. 

See Eudowmenl (3) 
Mahomedan Widow. See Sale (7) 
Maintenance. 

A right to— bequeathed to a person 
is not affected by any private 
arrangement by the testator's family 
who are equally liable to pay the 
— as a charge on the testators 
estate ... 3 

See Act XIV of \^59 0) 
See Hindoo Widow (5) (8) 
See Lease (5) ^ 

Majobitt. 

The age of — fixed by Regulation 
XX VI. 1793 for proprietors of . 
revenue-pay mg estates, applies also 
to a co-sharer as well as to the 
propnetor of an entire estate ... 83 
Map. See kvidence (18) 
Markets. See Tenancy. 
Mberas. See Lease (1) 
Mesne Profits 

(1) Not involved as a general rule in a 

decree for possession ... 158 

(2) Where, during the pendency of a suit, 

a receiver is appointed at the 
instance of the tlefendant who is 



Digitized by 



Googk 



XIV 



INDEX (CiyiL RULINGS,) 



Mbsnb Pbofits. — {Conimued.) 

ultimately unsuccesiful, and mesne 
profits are awarded to the plaintiff*, 
if the latter is unwilling to a deduc- 
tion being made for the expences 
of the receiver, he should object in 
the Execution Department «.. 247 

(3) Where a former suit for possession was 

decreed with wasilat from date of 
suit to date ot recovery of possession, 
a further suit for wasilat to date 
of former suit is not barred ... 297 

(4) The heirs of a lessee are liable for the 

-* of an estate which he held on 

an invalid title* ... 362 

(5) Where mal lands are fraudulently in- 

cluded by the lakherajdar with 
lakheraj lands resumed by Govern- 
ment and afterwards settled with 
him, he, and not (Jovemment, is 
liable for — , and interest is award- 
able from the date of suit for the 
wasilat, where the amount claimed is 
definite ... 380 

See Cause of Action, 

See Limitation (16) 

See Sale (S) 

See Specific Performance (1) 

See Stampe (3) 
MinncQ. See Lease (6) 

MlBOBS. 

The fact of minority cannot be proved 
by the minor*s countenance ; but 
must be established by direct evi- 
dence ... 366 

See Evidence {M) 

See GifU (2) (3) 

See Guardians (1) (2) (3) 

See Jurisdiction (12) 

See Limitation (1) 

See Sale (9) 
MiTAKSHABA. Scc Hindoo Widow (1) 

MoKCBflRBB. 

(1) Where a — tenure was held on condi- 
tion of service to be rendered to the 
proprietor of the estate to which 
it appertained, and the estate has 
been confiscated for rebellion, it 
cannot be recovered by the mohur* 
ureedar " ... 5 

f 2) A — pottah, not being for one of the 
protected classes of tenures, is not 
good against an auction-purchaser 14 

(3) A — ryot may build a well or do 
anything that does not endanger 
the zenundar^s ground-rent ... 279 

MONBT-DBCBBB. 

See Execution (1) 

MOBTGAOE. 

(l) The omission of the Court to send 
with a notice of foreclosure a copy 
of the mortgagee's petition, as re- 
quired by Section 8 Regulation 
aVII. 1806, does not make void 
the foreclosure where mortgagor 
subsequently lives in the neigh- 



MoBTOAGB.— ( Continued,) 

bourhood of the property, and 
mortgagee Vises it without objection 
or dum on the part of the mort- 
gagor ... 86 

(2) The notice of foreclosure under Sec- 

tion 8 Regulata*on XVII. 1806 is 
not merely a preliminary, but is 
itself the operative act in the fore- 
dosure proceeding. The service of 
the notice therefore should he 
evidenced by the clearest proof, and 
be such as to leave no aoubt that 
the notice must have reached the 
hands, or come to the ki&owledge of 
the mortgagors .. 49 

(3) Possession oy m'^rtgagees cannot be 

adverse to the heir of the deceased 
mortgagor so as to make limitation 
apply ... 68 

(4) A mor^gee is entitled to hold pos- 

session till the debt has been fully 
paid, and no representative of the 
mortgajBfe can sue to redeem even 
a pc^on without proving such 
payment ... 75 

(5) Where, in order to save an estate from 

sale in execution of af decree i^ainst 
the testator, his executor raises a 
loan on the mortgage of the pro- 
perty and saves it from sale by 
successive mortgagee of which the 
last is to the plaintii^ t^e lattoFs 
claim against the estate is not in- . 
validate even if executor had other 
fhnds to pay ttie debt, unless 
plaintiff knew of those fdnds, or 
might have known by ordinary dili- 
gence ... W 

(6) According to Secdon 10 Regulation 

XV. 1793, Ck)urt should take an 
account of the receipts of the 
mortgagee in possession and adjust 
the — account of principal and 
interest ... 109 

(7) A mortgagee, acquiring by the opera- 

tion of law possession of an estate 
mortgaged by a Hindoo fether 
without the son*s consent, is bound 
to enquire whether the debt on 
account of which the — is given 
b a necessary one ... 143 

(8) Where a deed of -— is silent as to 

interest, payment of the bare prin- 
cipal within the year of grace will 
bar foreclosure ... 157 

(9) Exposition of the nature of the ac- 

counts to be kept by a mortgagee 
in possession ••• 1^7 

(10) Where money is neither tendered 
nor deposited prior to the date 
fixed for the payment of a — in 
the nature of a bye-bil-umffa, the 
mortgagor loses, under Regulation 
I. 1798, his right of redemption. 
The benefit of Regulation aVII. 
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MoBTG AGE. — ( Continued,) 

1806 caDDot be applied to mort- 
gages made prior to Regulation I. 
1798 ... 183 

(11) Pajment bj order of the Judge into 

the Collector's Treasury, before the 
ezpiratioB of the year of grace, of 
a oebt due to a mortgagee, entitles 
borrower to redeem ... 184 

(12) Indalgenc9 or waiyor of rights be- 

tween mortgagee and mortgagor 
cannot be earned bejond those 
parties ... 189 

(13) Where a mortg^or fiiils to plead in 

the foreclosure suit that he did 
not obtain the whole of the eonei- 
deration-manej, he cannot set up 
that plea in tbie subsequent suit for 
possesmon ... 206 

(14) A mortgagee in posaession ia paying 

the Gk>vernment revenue to save 
the estate, has a claim on the mort- 
gagor who was bound under the 
mortgage deed to pay the revenue 209 

(15) Where the decree of the first Court 

does not define with certainty the 
property ia respect of which the 
mort^^agee b declared entitled to 
foreclose, the Lower Appellate 
Court should either itself remedy 
the defect, or remand the case for 
that purpose ... 215 

(16) A mortgagor cannot redeem a share 

of the mortgaged property. This 
role is not aJfiected by the sale of 
part of the mortgaged lancbi for 
arrears of revenue ... 216 

(17) The mortgagor under a zur-i-1>eshgee 

is entiUed, under Section 2 K^nla* 
tion I. 1798, to demand back his 
land immediately after making his 
deposit ; his demanding more laud 
than is comprised in the mortgage 
does not justify the mortgagee m 
keeping possession of what is com- 
prised in it ... 219 

(18) Where rent-fi-ee property granted in 

zur-i-peshgee lease is resumed by 
Government, if the mortgagee does 
not call in his money, or make a fresh 
agreement, he must be regarded as 
assenting to receive the profits 
mhiM» the Government revenue as 
security ... 227 

(19) A zor-i-peshgeedar is entitled to retain 

the wnole property pledged to him 
until the whole debt is paid ; it 
being optional with him to relin- 
qaish a portion on receiving part 
payment ... 260 

(20) Where two persons jointly hold a — 

m equal shares, and the equity of 
redemption becomes vested in one 
of them, a notice of foreclosure eon- 
fined to a one- half share only is 



Mortgage.— ( C<mtinued.) 

sufiicient, and the proceedings are 
not bad ... 285 

(21) Notice of foreclosm^ should be served 

on the mortgagor or his legal repre- 
sentative .„ 298 

(22) Where a jxortion of the mortgaged pro- 

perty is sold to satisfy a decree- 
holder's prior claim, the balance 
(if any) of the sale proceeds will go 
in diminution of the mortgagees 
claim ... t*. 

(23) A — by way of security for money ad- 

vanced remains in force until the 
debt is satisfied, and a decree may be 
obtained by mortgaj^ee without re- 
gard to the proceeding of any sub- 
sequent mortgagee or purchaser. 
A subsequent purchaser by payment 
of an eanier — , and by obtaining a 
decree for the money so paid^ does 
not acquire any rights belonging to 
tl»a* — ... 345 

(24) Where an auction-purchaser at a s%le, 

in execution of a mortgagor's rights, 
forcibly dispossesses the mortgagee, 
the mort^^agor is not liable Ibr such 
illegal acts ... 348 

(25) A mortgagor is not entitled to a decree 

for redemption so long as any thing 

is due upon the — ... 349 

(26) Where one of several mortgaged estates 

is sold in execution of a money- 
decree by a third party, the mort- 
gagee must try and recover his 
dues from the remaining estates, 
and the balaiK^e if any from the sold 
estate ... 374 

See Lien. 

See LimitatiaK (14) 46) 

See Pre-emption (7) 

See Purchaser (4) 

See Redemption. 

See BighPof SuU (B) 
MuTAfTicnr. 

A purchaser from a Hindoo widow 
suing a reversioner foi — of names, 
must prove the legality of his 
purchase ... 263 

MUTWULLBB. 

See JSndowmetU (2) 
N. 
Nbphbws. See Hindoo Law (6) 
Notice. 

The — of the interests to be put up 
for tale affords the only estimate 
of the value and extent of the pur- 
chase ... 65 
See ExecuHon (2) 
See Mortgage (1) (2) (20) (21) 

O. 

Objections. See Code cf Civil Procedure (9) 

(10) 
Occupancy. See Pleadings, 
OrrBBiNGs. See Right of Suit (4) 
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On OS Probandi. 

(1) In a suit to resume and assess land 

under Section 6 Regulation XIX. 
1798, when defendant files his 
sunnud showing the area to be 
above 100 beegahs ... 8 

(2) Where plaintiffs claim, under the 

youngest son, property which was 
purchased in his name by the 
ancestor of a joint Hindoo family 10 

(3) In a suit by three brothers to recover 

one estate sold by their two elder 
brothers as their guardians during 
their minority, without any neces- 
sity and in collusion with purchaser 37 

(4) In a suit between rival tenants of the 

same landlord, where one admits the 
other's tenancy, but pleads resigna- 
tion and a lease to himself ... 47 

(5) Where a Hindoo wife seekincr to exempt 

Eroperty from responsibility for her 
usbnnd's debts, alleges that it was 
purchased with her streedhun ... €0 

(6) Where defendant pleads partly title, 

and partly purcnase, asserting his 
own possession on ancient titles, 
and denying that plaintiffs father or 
ancestor had been in possession 
very long ... 107 

(7) In a suit to avoid a gift by a father to 

a minor son ... 121 

(8) Where a share of an estate is purchased 

in execution, and purchaser's repre- 
sentatives absorb more land than 
belonged to that share, and bring a 
suit to declare their rights ... 151 

(9) In a suit for a moiety of the money 

recovered by the manager of a joint 
family in execution of a decree for 
the benefit of their joint estate, 
where the defendant alleges that 
the money is his separate property 169 

(10) Where a party claiming a right of 

pre-emption impugns Ae correct- 
ness of the price stated in the deed 
of sale ... 304 

(11) In a suit to recover excess payment 

of Government revenue made on 
account of co-sharers to save the 
estate frdm sale; each holding a 
defined but not separated share ... 309 

See Evidence (17) 

See Hindoo Law (13) 

See Joint Hindoo Family (1) (3) (4) 

See Mutation. 

See Resumption (2) 

P. 

Parol Evidence. See Evidence (5) (8) (16) (19) 

Partition. 

See Butwarrah. 
See Limitation (43) 
Partnership. 

Where parties dissolve — without 
giving notice to customers having 
current accounts with them, they 



r\RTtiER8Hip.-r- (Continued,) 

are liable for payments made to 
one partner in the belief that he 
represents the firm ... 94 

Perpetual Lease. See Evidence (2) 

Plaints. 

(1) A plaint wanting in precision, or 

defective in form, should be return- 
ed for amendment, not rejected ... 50 

(2) Where a plaint has been presiinted to 

the wrong Court, it should be re- 
turned, but the suit should not be 
dismissed for want of jurisdiction... 65 
See Jurisdiction (6) 
Pleadings. 

(1) Where a defendant fails to establish 

his plea of high'brito tenure, he 
cannot set up another title derived 
by a 12 years' occupancy under 
Section 6 Act X of 1859 ... 187 

(2) In a suit to recover possession where 

plaintiff fails to prove his special 
plea of a mourosee title, supported 
by a pottah, he cannot be allowed 
to fall back on his general rights as 
a kudeemee ryot ... 259 

(3) The rule that, when an admission is 

relied on, it must be token in its 
entirety, does not apply fo pleadings 305 

See Limitation (35) (44) 

See Mortgage (13) 
Possession. 

(1) In a suit for — if defendant in — 

under the order of a competent 
Court pleads limitation, he is en- 
titled to a clear finding upon it 
before the question of title is en- 
quired into ... 142 

(2) A suit for — cannot be decreed with- 

out proof of achial — ... 187 

(3) In a suit by a shareholder to recover 

— , defendant, though in wrong- 
ful — , may object to the decree 
extending beyond the plaintiff's 
share ... 246 

(4) Where, under color of buying il's 

rights and interest sold in execu- 
tion, the purchaser usurps the 
shares of ^'s partners, they need 
not sue to reverse the sale, but 
merely to recover their shares; nor 
are they bound to sue to establish 
their right ns part owners of the land 
within the time allowed for actions 
to set aside sales in execution ... 322 

See Attachment (2) 

See Cause of Action, 

See Code of Criminal Procedure, 

See Joint Hindoo Family (2) 

See Jurisdiction (10) 

See Mesne ProfiU (3) 

See Onus Probandi (6) 

See Pleadings (2) 

See Resumption (10) 

See Right of Suit (7) 

See Title (3) 
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I'll-EMPTION. 

(|)Un<ler the Malomedan Law, it is 
essential to tlie rijiht of — to 

J)rove the performance of the tul- 
ubi Uhtahad ... 60 

(2) Where a Mahomedan claims — against 
a Hindoo under Muhomedun Law, 
there must be a distinct plea of 
custom aw a plea of fact ... 75 

[^) In a suit for — proof of performance 
of the preliminHries prescribed by 
Mahoniedan Law 18 essential ... 117 

(4) .According to Mahome<lan Law, the 
aifirmation hy witness need not be 
made by the claimant of the right 
of — in person ; but may be made 
by agent ... 219 

(J) A transfer without consideration is not 
a sale to which the right of — 
attaches ... 238 

(6) The custom of — has been recognized 

among Hindoos in the Province of 
Behar ... 259 

(7) K pre-emptor may sue any time before 

expiry of a year from the date of 
transfer of possession. A mortga- 
gee's absolute right and bi» claim 
to — arises from the time the sale 
becomes absolute ... 285 

(8) The delay caused by a claimant spring- 

ing up from his seat to assert bis 
right cjf — is not sufficient to entail 
forfeiture of that right ... 294 

(9) A person who has refused his right of 

— , cannot afterwards re-asscrt it as 
against a sale made with his per- 
mission ... 311 

(10) Is a right not recognized by Hindoo 

Law, but by custom in some places. 
Before it can be claimed any where, 
\U existence there as a custom 
must be proved ... 317 

(11) To establish a claim of — all the 

necessary ceremonies should be 
performed ... 351 

(12) Where a party sues under a title by 

— to an estate which has been sold, 
he cannot claim to recover money 
paid as revenue on account of the 
estate until the suit has been decided 373 

See Limitation (21) 

See Mahomedan Law (2) 

See Onus Probandi (10) 
PiBscsiPTioN. See Right of Suit (2) 

PlKCMPTlON. 

A tenure which existed upon its pre- 
sent jumma in 1783, and has smce 
paid the same amount of rent 
without challenge, may be presumed 
to uave existed previously so as to 
be protected from enhancement ... 204 
See BilU of Exchange. 
See Execution (2) 
See Right of Water (3) 
PiwciPAL. See Agency (1) 
PtiviTT See Limitation (7) 



Procedube. 

A suit must be held to be pending 
under Section 387 Act VIII of 
1859, if any thing remained to be 
done which mi<rht have been done 
under the old law ; and a party in 
such a case is entitled to ask the 
Court to proceed under the old law 35 

See Putnee (2) 

See Stamps (2) 

Public Purposes. See Interest. 
Purchaser. 

(1) A part^ acquiring property as — with 

notice of its being pledged to 
another, cannot claim ii as previ- 
ously hypothecated to him .. 144 

(2) A — of a putnee sold in execution, 

buys it with all its liabilities includ- 
ing instalments due to the zemin- 
dar ... 207 

(3) A bond fide — should not be deprived 

of the benefit of an honest pur- 
chase, even though the sale to his 
vendors was fraudulent, if he had 
no notice of the fraud ... 225 

(4) The rights of bond fide purchasers 

and mortgagees are not to be 
defeated by earlier obligations in 
the hands of third parties never in 
possession ' ... ib. 

See Endowment (2) 

See Hindoo Widow (3) (4) 

POTNBI. 

(1) A zemindar who gives his estate 

in — lease is still entitled to chal- 
lenge the right ot another who 
asserts a lakheraj title adverse to 
him ... 213 

(2) Where consideration-money has been 

paid for a — lease, with a 
view to khas possession, and such 
possession is not obtained, the pro- 
per course is to repudiate the lease 
and bring an action immediately ... 288 

(3) If a party leases an estate in — re- 

serving the right of re-entry in 
case 01 his wishing to hold it khas^ 
he cannot sue to recover possession 
for the purpose of leasing it to a 
third party ... 326 

See Purchaser (2) 

See Sale (4) (6) 

Q. 

Quit-rent. See Service- Tenures. 

R. 

Ratification. 
Re-abmission. 



See Lease (4) 

See Special Appeal (4) 



Receiver. Se& Mesne Profits (2) 
Records. See Code of Civil Procedure (8) 

Redemption. 

A plaint ifi suing for — on the ground 
of holding in right of dower, cannot,' 
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Kkdkmption.— ( Cow/iwwerf.) 

in special appeal, claim to redeem 
on the ground of being heir to the 
mortgagor ... 326 

See Mortgage (4) (10) (11) (16) (25) 

Refdnd. See Special Appeal (3) 

K AGISTERS. 

See Chakeran Lands (2) 
Keoistration. 

(1) According to Section 6 Regulation 

VIII. 1819, mere application for 

— is not su/hcient ... 53 

(2) A plaint bhould be entered in the 

register under date of presentation, 
although not rcffistered on that date 81 

(3) A registered deed of sale gives the 

vendee nt» preferential right under 
Act XIX of 1843, to avoid an 
unregistered lien given by the vend- 
or to his judgment -creditor ... 141 

(4) A subsequent registered mortgage is 

held under Section 2 Act XIX of 
1843, to invalidate a prior unregis- 
tered bond ... 226 

(5) The rule giving a registered document 

preference over an unregistered one, 
does not apply to deeds of different 
descriptions ... 387 

' Rbqulation 111 OF 1793. See Limitation (1) 
Regulation xv of 1793. See Mortgage (6) 
Rkgulatiom XIX OF 1793. See Onus Prohandi (1) 

See Resumption (4) 
Kkgulation XXVI OF 1793. See Majority, 
REGULATION I OF 1798. See Mortgage (10) (17) 
REGULATION II OF 1805. See Limitation (4) 
Regulation xvii of 1806. 

Came into operation in the District of 

Chupra on J 1th September 1806... 189 
See Mortgage (1)(2)(10) 
Regulation v of 1812. See Declaraiory Decree. 
Regulation xix of 1814. See BtUumrrah (1) 
Rkgulation 11 of 1819, Section 30. 

See Resumption (1) 
Regulation viii of 1819. 

The expression substantial witnesses 
as used in Clause 2 Section 8 
means men who have some stake 
in the community, of local in- 
fluence, importance, or respectabili- 
ty. The. words "residing an the 
neighbourhood" do not restrict the 
witnesses to residents of the villa^ ; 
but include those living within a 
short distance of the cutchery ... 381 
See Sale {I) (4) 
Regulation vii of 1822. See Limitation (23) 
Regulation xi of 1825. 

(1) Proper meaning of the words " at the 

disposal of the Government*' in 
Clause 3 Section 4 ... 73 

(2) Regards accreted land as the right of 

that p^rty to whose estate it is an 
accretion, and has no other mode 
of determining such claims ... 149 

See Alluvial Land(l) 



RrLI NQUISHMENT. 

Where, in a former suit to set aside 
the sale of a tenure, plaintifT, in 
specifying the lands subject to that 
tenure, excluded a portion (once 
included) as having been by^ a 
survey award inchided in the adja- 
cent talook, such exclusion is not 
a within the meaning of Sec- 
tion 7 Act VIII of 1859 ... 134 

See Endowment ( 1 ) 

See Transferable Tenures, 

Remand. 

(1) When the decision of the Lower Court 

is on a preliminary point, the Ltower 
Appellate Court cannot — the suit, 
but must retain it on its file and 
send the record to the Lower Court 
to take the necessary evidence ... 296 

(2) Section 351 Act VIII of 1859 applies 

where a Lower Court has disposed 
of a case on a preliminary poinU 
Where much evidence has been 
taken, and the Lower Appellate 
•Court thinks further enquiry neces- 
sary, it should not ^^ the case, but 
frame an issue for trial by the 
Lower Court under Section 354 ... 357 

(3) In an appeal from an order of a Court 

of first instance, dismissing a suit 
on the ground of limitation, the 
Lower Appellate Court, if there is 
sufficient evidence, (instead of re- 
manding it) should try it on its 
merits as prescribed in Section 353 
Act Vlll of 1859 ; but if further 
evidence is required, should tbllow 
the rule laid down in Section 354... 361 

See Appellate Court (4) 

See Comjrromise (1) 
Rent. See Acquiescence, 
See Tenancy (1) 

Res-judicata. 

(1) A case struck off on the ground of 

discrepancy between the plaint and 
the plaintiff's deposition, cannot 
operate as a — ... 168 

(2) A decision in a former case in which 

a mere question as to the use of 
water in a water-course arose cannot 
operate as a — , when the subject- 
matter is whether defendants have 
the right of throwing up an em- 
bankment and obstructing the 
water-way ... 167 

(3) The dismissal of JB's suit against A for 
a balance said to be due in respect 
of advances made to A and his 
brothers on account of indigo, is no 
bar to the institution of a suit by 
A to recover the proceeds of indigo 
consigned to B ... 245 

(4) To plead — under Section 2 Act VIII 
of 1859, the parties (or their repre- 
sentatives), the subject-matter, and 
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Rss-JUi>iCATA.-*( Continued.) 

the cause of action should be the 
same ... 320 

See Execution (5) 

See Right of Suit (3) 

Resumptiom. 

(1) To bar a zemindar's right to resume 

under Section 30 Regulation ■ II. 
1819 lands in excf>ss of 1 00 be^ahs, 
it must be shewn that the lands are 
held under a sunnud in excess of 
100 beegahs, or under different 
feunnuds each in excess of that 
quantity .^. 132 

(2) Where land beyond 100 beegahs is 

admittedly held by a lakherajdar, 
the presumption is that it is held 
under one grant and resumably 
by Government, the zemindar 
must shew that it is held under 
different sunnuds ... 145 

(3) Talookdars have no le^al right to sue *^ * 

for — of areas contaming more than 
100 beegahs of land ... 156 

(4) A zemindar is not precluded by Regu- 

lation XIX. 1793 from suinff for 
the — of invalid lakheraj lands 
exceeding 100 beegahs held under 
several sunnuds, provided none of 
them singly is for more than 100 . 
beegahs 217 

(5) The release of invalid lakheraj land 

from the claim of Government to 
resume on the around of its being 
under 50 beegahs, does not bar the 
zemindar's right to resume it ... ib. 

(6) Where a zemindar engages to pay a 

certain amount of revenue on cer- 
tain lakheraj lands on condition of 
Government stopping — proceed- 
ings in respect to such lands, he has 
a right under that engagement to 
resume invalid rent-free tenures 
below 100 beegahs in extent what- 
ever bad been the nature of agree- 
ments with Government in previous 
years, but he has no right to 
resume lands of greater extent than 
100 beegahs covered by one sunnud 232 

(7) Sbikmee talookdars under Inkherajdars 

whose lands have been resumed by 
Government, cannot sue for a settle- 
ment ; they can only claim to have 
theiir shikmee rights upheld .. 262 

(8) Qovernment does not lose its rights to 

resumed lands, which diluviate and 
reform on the same site, nor is it 
obliged to institute wholly new 
proceedings. Diluvion does not 
create any new right ... 273 

9) Proceedings are final and not liable to 
question by Civil Courts, except 
where extensive slettlemeuts are I 

made with other parties after inter- j 

mediate settlemeuttj, or acts are done ' 



Resumption.— ( Continued.) 

without jurisdiction, or lands taken 
not included in the original decree 273 
(10) The only possession that a zemindar 
can obtain, after a decree for re- 
sumption of the lands in the pos- 
session of a dependant talookdar, is 
a constructive one derived from the 
receipt of rent : nor can he sue for 
an injunction to prevent the talook- 
dar iom committing waste ... 275 

See Evidence (8) 

See Lakheraj, • 

See Onuis Probandi (1) 

See Sale (14) 

R£ VENUE. 

The proprietor is not liable for Gov- 
ernment — on account of an 
estate, from the date of its sale to 
another ... 373 

See Lease (2) 
Reversioners. See Hindoo Widow (1) (3) (6) (7; 
Review. 

• (1) Section 378 Act VI IT of 1859 does not 
bar a second application for — 
i^fler dismissal of the first ... 91 

(2) When a petition for — is presented 

after 90 days, the delay should be 
accounted for ... id-. 

(3) Where a case admitted to — by one 

Judge is tried by another, tho 
latter should try only the point 
directed by the on ler of — ... 141 

(4) There is nothing irregular in granting 

in 1862 a — of a ilecision passed 
in 1854, and the order admitting 
the — was final under Section 378 
Act VIII of 1859 ... 232 

(5) The Judge of a Lower Court cannot 

admit a review of his predecessor's 
judgment after the lapse of 90 days, 
unless just and reasonable cause is 
shewn for the delay in the applica- 
tion ... 287 

Right op Fishbrt. See Julkur, 

Right op Suit. 

(1) A suit will lie on a bond given for the 

purpose of securing money to be 
expended in carrying on law pro- 
ceedings ... 63 

(2) A suit will lie to establish a prescript- 

ive claim to irrigation from a 
running stream and for damages 
caused by stoppage of the water ... 106 

(3) A suit will lie for plaintiff's rights 

under a deed of mortgage, although 
a former suit for the same property, 
brought on the allegation thnt it 
was a deed of sale, was dismissed 
without permission to the plamtiff 
to bring a new suit ... 110» 

(4) A suit will lie by one priest for a 

share of offerings received by ano- 
ther, if there be a contract to pay 
over :>uch sjharc ... 146 
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KiGHT OF SviT,— (Continued,) 

(5) Where a trustee obtains a decree on 

a bond the money due on which 
belongs to another party, he may 
be sued by that party's son for the 
benefit of the decree .. 191 

(6) Money paid under compulsion of law 

cannot be recovered as money had 
and received ... 205 

(7) A party has no right to bring a civil 

suit t(J recover posi4essiou of land 
taken in execution of a decree in a 
boundary suit . ..331 

See Lunatics. 
Right of Wateb. 

(1) The owner of two properties may 

conduct the rain-water of one pro- 
perty through troughs over a water- 
course to the other property .•. 147 

(2) A person has no right to abstract 

water for his own land from 
another's canal, unless by grant or 
prescription ... 319 

(3) No presumptions of law in legard to 
— are known in this country, but 
reasonable user by recognized means 
gives the right • ... 367 

Right of Way. 

A — by sufferance over another's land 
cannot create a permanent right ... 293 
Ryots. See Mokururee (3) 
S. 

Sale. 

(1) According to Regulation VIII. 1819, 

the — ofaputnee tenure for arrears 
of rent must take place on a day in 
the Bengalee month of Jeyt ... 4 

(2) Where a — which was advertised to 

take place on the 5th Jeyt 1269, 
a date erroneously stated in the 
sale notice to correspond with the 
17th May 1862 (Saturday), takei 
place on the latter day being really 
the 4th Jeyt, the — is illegal ... ib. 

(3) A — by a peshkar, by direction of his 

Moonsiff who is indisposed, is valid, 
where no substantial injury has 
resulted ... 44 

(4) Clause 1 Section 14 Regulation VIII. 

1819, contemplates the sale of a 
putnee being stayed, not by any 
party depositing the amount due, 
but by a party having a recognized 
interest in the putnee ... 53 

(5) Where a putnee granted by a Hindoo 

widow, though in appearance duly 
registered and within the 3rd Ex- 
ception of Section 37 Act XI of 
1859 is in reality the resiUt of a 
• fraudulent device, the right to avoid 
it passes to the auction-purchaser... 66 

(6) The purchaser of a sui*ety's rights and 

interests in a putnee talook buys 
them subject to the zemindar's claim:) 
for arrears of rent ; and if to save 



Sale. — ( Continued.) 

the talook from sale for such ar- 
rears he pays up the rent, he can- 
not recover from the surety, but 
may sue the other sharers for the 
money paid on their account ... 73 

(7) Where the rights of a Mahomedan 

widow, who has been declared en- 
titled to a fourth share of her 
husband's estate, but who has never 
had possession, are sold, and a suit 
is [lending by deceased husband's 
nephew to recover that share on 
the ground that the vendor had 
been divorced, all that the vendees 
are entitled to is to represent the 
vendor in the suit ... 93 

(8) A — in execution of a decree pendinc? 

appeal and subsequently reversed 
cannot stand, and the party dispos- 
sessed is entitled to recover with 
mesne profits ..129 

(9) Where a — by a guardian is reversed, 

and the bond fide purchaser order- 
ed to be reimbursed, the minor is 
liable for the purchase-money ... 208 

(10) Where a bill of sale after execution is 

deposited with a third party until 
purchaser performs certain acts as 
the consideration for the sale, and 
purchaser by a trick gets possession 
of the bill before such penormance, 
no effect can be given to that bill 
as against the vendor ... 222 

(11) The title of an auction -purchaser at a 

— for arrears of revenue arises 
from the date on which the sale wan 
confirmed, and a certificate granted 
under Section 20 Act I of 1845 ... 278 

(12) The title of an auction-purchaser at a 

— in execution accrues from the 
date of — , and not fr jm that of ob- 
taining the sale certificate ... 279 

(13) When the purchaser of an estate pays 

earnest- money, and no time is fixed 
for the payment of the balance, the 
vendor is bound to wait a reason- 
able time before he can re-sell the 
property .. 281 

(14) The auction -purchaser of rights and 

interests acquires under Section 54 
Act XI of 1859, former proprietor's 
right to sue to resume lakheraj land 293 

(15) Where a vendor receives the greater 

part of the purcliase-money in the 
shape of old debts recited in the 
deed, and refuses the remainder 
tendered in cash, the vendee is 
entitled to sue for specific perform- 
ance or for breach of contract ... 343 
(16; The purchaser at a sale, in execution 
of^ rights pledged for the debt for 
which the decree was obtained, is 
not bound by any incumbrance 
created by the original proprietor 
subse(iuent to the pledge ... 3.50 



Digitized by 



Googk 



INDEX (civil rulings.) 



XXI 



Salb.— ( Continued,) 

See Code of Civil Procedure (5) 

See Deeds (1) 

See Evideruse (4) 

See Execution (6) 

See Guardian (3) 

See Hindoo Law (11) 

See Hindoo Widow (2) (3) (4) (6) (7) (8) 
(9) (11) 

See Limitation (8) 

See Mortgage (2i) 

See Notice, 

See Possession (4) 

See Purchaser (3) 

See Revenue. 

See Sheriff. 
Samahodakas. See Hindoo Law (9) 

SfiBViCB Tbhcrbs. 

Ordinarily if land is given on a quit- 
ront or no rent, on consideration of 
service to be performed, the tenure ^ 
would lapse when those services 
ceased 

Qu4Bre, — When no service has been 
required for a long series of years, 
whether the grantor has not waived 
his right to resume 

Qtuere. — Also when the land is given 
at a quit-rent on condition of a 
particular service, whether grantor 
can end the contract by saying he 
has no further need of the service 
while grantor is willing to render 
the service 



324 



ib. 



ib. 



SErrLEMBNT. 

The receipt by a lessee of malikana 
from a Collector during his tempo- 
racy lease, will not bar the right 
to a permanent — of any part^ 
who, under the law of alluvion, is 
entitled to— ... 149 

SSVAIT. 

A — 16 in the position of trustee 
and cannot create permanent in- 
cumbrances to the ii^ury of the 
endowed property. No prescrip- 
tion derived from him can run against 
the representatives of the founder 157 
BflAaBBs. See Onus Probandi (8) 

SUESIFP. 

The law of the Mofussil is the lex ret 
siUe at Sheriff's sales, and controls 
or modifies the English Law As to 
execution and delivery 179 

KaiKMEE Eights. See Resumption (7) 

Hlamdeb. See Damages (5) 

Small Causb Oooats. See Special Appeal (5) 

Special Appbal. 

(1) A — and not a new suit should be 

brought to contest a legal point 
involved in an adverse decision ... 55 

(2) The question how costs have been 

awarded is not a point for — ... 215 



Special Appeal. — (Continued.) 

(3) In a suit by a lessee upon a contract 

for a refund of excess revenue, a — 
is not admissible, if the amount 
claimed is under 500 Rs. ... 297 

(4) No — lies to the Higli Court from the 

order of a Judge refusing to re- 
admit an appeal dismissed for de- 
fault by a Principal Sudder .A.nieen. 
The application should lie to the 
latter ^ ... 315 

(5) No — lies in a suit for dama^res for 

breach of a private arrangement 
where the amount is within the 
jurisdiction of a Small Cause Court 346 

(6) The omission to write an opinion on an 

Ameen's report^ is not such an error 

as would w^rant a ... 367 

See Damages (2) 

See Enhancement. 

See Redemption. 

See Witnesses (3) 

Specipic Penalty. 

Where one of two co-shavers in a 
property violates a secj-et engage- 
ment between them ,by sellinij to a 
stranger, the other cannot claim a 
— , but has his remedy in an action 
for damages .. 337 

Specific Peefoumance. 

I Where defendants who were directed 

• to pay wasilat for certain lauds 

I wliich they had possessed under an 

invalid lukheraj claim, enter into a 
I compromise with plaintifi^ thrir zem- 

indar agreeing that if ihey default 
in rent, or if the lands become 
khas of the zemind:ir or become 
alienated, they will point out tiie 
lands, or failing to do this, will pay 
damages, plaintif! may obtain a 
decree for — , notwithstanding lapse 
of time and suixender of the lands 76 
See Sale (\ 5) 

Stamps. 

( 1 ) Under the old Stamp Law agreements 
executed in Calcutta, by parties 
residing or carrying on business 
tliei*e, without intention of pleadinsir 
the documents in the Mofussil 
Courts, were good and binding ... 289 

('!) Where plaintiff declines to pay the 
penalty and duty on an unstamped 
document, the Court should enquire 
into the merits of the case on the 
rest of the evidence produced ... 321 

(3) When claims for possession and for 
mesne profits are united, a sepa^-ate 
stamp fee for mesne profits is not 
necessary ... 327 

See Documents. 



Substantial ^Vitnesses. 



Sec Regulation VUL 
1819. 
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Succession. 

See Endowment (3) 

See Ghatwals (I) 

See Hindoo Law (6) (10) (14) 

See Joint Hindoo Family (5) 

Summons. 

(1) Failure to prove service of — on de- 

fendants who did not appear, is no 
reason for dismissing toe suit as 
against the defendant who *appear- 
ed and admitted plaintiff*s claim ... 

(2) A — to a party to produce docu- 

ments must be a written — describ- 
ing the nature of the documents ... 
See Evidence (3) 

Supreme Court. 

A decree of the — cannot be im- 
peached in a suit in a Zillah Court 
to recover possession of mortgaged 
proi>erty 

Sureties. 

(1) If one of several co-guarantors, on 

the default of the principal, pays 
more than his proportion gf the 
debt, he may recover the excess 
from the others by contribution ... 

(2) Where a single guarantor pays the 

debt, he may sue his co-guarantors, 
and that without previous applica- 
tion to, or process against, the prin- 
cipal 

(3) Where on discovery of a deficit in the 

deposit accounts of certain zemin* 
dars, a Collector attaches the pro- 
perty of the — for the Collectorate 
Treasurer, the remedy open to the 
— is against the Treasurer only ,„ 

(4) Where a Salt Darogah deposits secu- 

rity for the due performance of his 
duties, to be appropriated by Gov- 
ernment in case of loss to the 
State from his failure to perform 
them, and the Government without 
his consent alters his position and 
risk, such alteration relieves him 
from his engagement as surety 

(5) The liability of a surety will not ex- 

tend beyond his undertaking, or to 
voluntary payments by his princi- 
pal to a third party 
SuRVBT Award. 

See Code of Civil Procedure (12) 
See Limitation (9) 
Survey Maps. See Evidence (6) 
T. 
See Resumption (3) 
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Title. 

(1) A — once declared valid cannot be 

attacked on other grounds which 
were available when the former 
suit was under trial ... 313 

(2) In a boundary dispute the — of plaint- 

iff* is not ordinarily open to attack. 
But where plaintiff sues for proper- 
ty in defendant's hands, on the 
ground of superior — , then defend- 
*ant has a nght to call plaiatiiTs 
— in question ... 355 

(3) Where a suit for confirmation of — 

is dismissed for want of proof, the 
Court need not go into the ques- 
tion of possession ... 367 
Transfer. 

The managing member of a family 
cannot — the property of the 
debtor (his father) to one member 
of the family unknown to the cred- 
• itor ... 383 

See Champerty. 
See Fraua, 
Transferable Tenure. 

A voluntary abandonment of a per- 
manent and — is tantamount to an 
express relinquishment without the 
right to reclaim ... *270 

Trees. 

See Zemindars. 
Trustee. 

See Hindoo Law (10) 
See Limitation (48) 
See Right oj Suit (5) 
TuLLUBi IsHTAHAD. See Fre-emption (1) 

V. 

Valuation of Claim. 

Where a plaintiff only sues for declar- 
ation of his title to certain lands 
on reversal of the kobalas said to 
have been illegally executed by his 
father, he need not value the ease 
at the total of the consideration 
mentioned in those deeds ... 317 

Verdicts. 

The effect of — (whether on parties 
or privies) must depend on the 
question whether the point in issue 
was the same ... 167 

Voluntary Payments. See Sureties (5) 

W. 

Waivor. 



Talookdars 
Tenancy. 

A by permitting B to build a haut on 
his land, impliedly admits him as a 
tenant, and can claim rent from 
him, but not a share. of the profits.... 165 Waste. 
Sec Butwarrah (3) 
See Onus Proband i (4) 



A person must be presumed to have 
waived a right 01 maintenance be- 
queathed to him. if he has resided 
in, and been supported by, the 
testator's family, and has made no 
claim for maintenance for 12 years 
afler the testators death 

See Mortgage (12) 



The dij;;;ing of a well is riot an act 
of — 



27.^ 



Digitized by 



Googk 



INDEX 'v^CIVIL RULINGS.; 



XX111 



Wei^. See Waste, 
Widow. See Hindoo Widow. 
Wiu.. 

(1) Construction of a , and of certain 

words therein relating to real and 
personal property ... 69 

(2) The scope ana intent of wills when 

disputed, must be interpreted by 
Courts of Law, not by admissions 
made through third parties ... 336 

See Act XXof \%^\. 
W^iTN^ass. 

(!) Where a plaintiff obtains a modified 
decree from a Court of first instance, 
although he did not attend when 
summoned as a witness, the Lower 
Appellate Court should again sum- 
mon the plaintiff, and then act under 
Section 170 Act VIII of 1859 ... 133 

(2) Where an attesting witness cannot 
write himself, but either makes a 
mark or has his name written for 
him, the style in which the attesta- 



[ Witnesses.— ( Continued. ) 

tion is executed, cannot invalidate 



the deed ... 187 

(3) It is not imperative on a Lower 
Appellate Court to examine any 
number of — a suitor may ask to 
have examined, and the Court's re- 
fusal to do so is not a ground for 
special appeal ... 249 

See Default (1) 
See Megulation VIIL 1819. 
Written Statements. See Code of Civil PrO' 
cedure (3) 

Z. 
Zemindabs. 

A zemindar has a right in the trees 
grown in his land by the tenant 
who, though he may enjoy the bene- 
fits of the growing timber, has no 
power to cut the trees down. The 
zemindar may sue to have his right 
in the growing trees declared ... 367 
See Boundary (3) 
Zur-i-Peshqeb Lease. See Mortgage (18) (19) 
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(1) A tenant, with or without 

occupancy, is entitled to 
for land washed away, unless pr 
eluded by the terms of Ws kuboo-^^^ 
leut from claiming such ahatcniimi 42 

(2) The death of jjh appellant is no r^son 

for the — or postponement of a 
ease continued by an agent and 
not prejudicetl ... 47 

(8) A decree* allowing an — of rent for 
the only year for which the order 
could then be passed, does not 
prevent the same reilress being 
applied to any anterior period on 
the question arising ... 103 

See JnrisdicHon (25) (40) 

AcqUIBSCKNC£. 

Sending an agent to settle with the . 
landlord as to the rent is not — 
in the rate demandeil ... 115 

Act I or 1845. 

Clau:»e 4 Section 26. ^e^ Enhancement (4) 
Act vui of 1859. 
(1) A statement under — is not in the 
nature of confession and avoidance 
as in English pleading ; but if used 
as evidence against the party mak- 
ing it, must be taken altogether ... 27 
('2)'Gives a iiiscretionary power to receive 

documents after filing of plaint ... 67 
Section 7. See Splitting of Causes, 
Section 97. See Estoppel (1 ) 
Act X OF 1859. 
(1) The words "passing of this Act" in 
Section 32 refer tf> the 29th Af)ril 
1859 when the Act received the 
Goveniur-Gcncrars assent ... 5 

('2) Where a landlord serves an ootbundce 
ryot with a notice to quit unless 
he pays enhanced rent, and the 
ryot signifies his intention to re- 
linquish the land, Section 19 is 
sulhciently complied with ... 9 

(3) Until the relationship of lan<lIoi*d and 
tenant is esUihlished between the 
parties, a suit for rent cannot lie 
under — 
(1) An Indigo fiictory is a "conspicuous 
place" within the meaniner of Sec- 
tion 13 
(5) When the right to receive the rent is 
pot disputed) the event upon which 





1 Ss^.—J^oH tinned.) 
Septimi 77 gives a thii-d party the 



40 



56 



it to intervene does not arise., 
rding to Section 77 when u third 
party mtervenes, the only question 
IS whether the plaintili or the in- 
tervenor is in the actual receipt of 
the rent 

(7) Section 17 does not say that the rent 

must always be raised to the pre- 
vailin<r rate ; but that it shall not 
be raised except on one of the 
grounds specified. A ryot, with a 
right of occupancy, shotdd aot Ikj 
called on to pay more than is fair 
and equirabie, and should not be 
called on to pay the produce of 
his own labor and capital sunk in 
the land 

(8) Secticm 27 docs not bind the purchas- 

er of the rights and interests of a 
cultivator to notify his purchase U* 
the zemindar 

(9) Sectiim 13 does not apply to farmers 

hoUling without, or aller expiry 
of, loise 

(10) The words " management of land'* in 

Section 24 may be extended to 
agents employe<l in giving leases 
against whom a suit is cognizable 
in Collectors Court 

(11) Secti(m 4 iloea not retpiire defendant to 

plead uniformity of payment from 
the Permanent Settlement, but pro- 
vides that such uniform payment 
shaJl be presumed if it appear that 
the rent h:is not been changed for 
20 years 

(12) Section 14 does not apply to the ca.se 

of a putnee talook sold under Regu- 
lation Viri. 1819, unless thejunima 
is shewn ti» be a mesne incumbrance 
subsequent to the creation of the 
putnee 

( 1 3) »Section 54 precludes a plaintiff from 

again instituting a suit struck off 
under that Section if barred by lim- 
itation 
(14) The con8(»Iidation of several holdings, 
or the omi.ssic»n of fraeti(»ns by tiie 
Settlement Officer, cannot deprive 
a ryot of the benefit of the pre- 
sumption arising under Section 4... 
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Act X OP I S59.— (Continued.) 

Section 3. See Act XIV of \ 859. 
Sections ^ and 4. See Permanent Settle ^ 

ment (2) 
Section 4. See Remand (2) 
Sectioffcfi. See Occupancy. 
Section 73X6t'e Enhancement (7) (10) 
Section 13. ^Se^Jiubooleut (6) 
Sections 15 and iS. ^ee Moo^tagirs. 
Sectitm 16. See Enhihiceinent (3) 
Section 17. See Enhancemffit (10) 
Section 17. See Excess Lamls. 
Section 23. See Jurisdiction (23)"' ^ 
Section 23 (/lause 3. See JuriitdictioftCH^ 
See Jurisdiction {'2) 



Section 23 Clause 5. 



Section 23 Clause 4, 

(3) (12) (15) 
See Lease (1) (2) 
(3) 
Section 23 Clause 6. See Jurisdiction (21) 

(27) (32) (34) 
Section 23 Clause 6. See Shikmee Ta- 

lookdar. 
Section 25. See Ejectment (2) 
Section 32. See Limitation (5) (7) (9) 
Section 33. See Agency. 
Section 35. See Attendance. 
Section 58. See Appeals (I) 
Section 58. See Jurisdiction (8) (22) 
Section 64. See Attendance. 
Section 78. See Ejectment (1) 
Section 105. See Appeals (8) 
Section 105. See Uitder-tenure, 
Section 106. See Under- tenure. 
Section 1 10. See .Jurisdiction (18) 
Section 110. See Possession (1) 
Section 140. See Limitation (8) 
Section 153. See Appeals (5) 
Section 160. See Appeals (4) 

Act XI OP 1859. See Onus Probandi. 

Act XIV op 1859. 

(1) Suit« for rent are exempted by Section 

3 Act X of 1859 from the opeiation 
of— ... 113 

(2) Has no application in cases where the 

spei'Jal rules of limitation pi*escrib- 
ed by Act X of 1859 apply ... 1 16 

Section 14. See Limitation (4) (9) 
Act xxiii of 1861. 

Section 35. See Jurisdiction (1 1) (16) 
Act VI (b. c) op 1862. 

(1) 1'he award of additional damages 

under Section 2 is not imperative 
but discretionary ; the Court beinjr 
required to look to the con«litiim 
of the parties, and the particular 
hantship inflicted ... 22 

(2) Under Section 2 it is discretionary 

with the Judge to award damages 73 

(3) The award of damages for arrears of 

rent under Section 2 is discretion- 
ary ... 84 
Section 9. See Measurements. 
Section 9. Sea Survey. 
Section 13. See Jnrisdictioti (S) 
Admission. See Act VIIl of 1859 (1) 
Sec Rent {\) 



Agenct. 

If a principal suspends an agent, the 
— must be held to have been <ietei*- 
mined within the meaning ot Sec- 
tion 33 Act X ... 8 

Aaiemdmrnt of Dbcrbr. 

Where a decree awarded mookhtar*s 
fees contrary to Section 71 Act X 
of 1859, and it was amended in 
execution instead of by application 
to the Court of first instance, the 
amendment was not interfered with, 
n#<i^j ustice having been done thereby 1 1 

Apphals. ^ ^ 

(1) Sc^ion 58 Act X does not take away 

^ the^j right of appeal where defend- 
ant having once appea,)red is absent 
on the day of trial ... 18 

(2) Quoire. — Whether an appeal from an 

order of a Collector under Section 
26 Act X lies to tlie Judge or to 
the Commissioner .. 35 

(3) A suit dismissed on the ground of the 

pottah on which plaint iif relies, 
being found a forgery, cannot be 
decreed in appeal without trial of 
the issue as to the genuineness of 
the pottah ... 55 

(4) In a suit for ejectment whether under 

Clause 5 Section 23, or under Sec- 
lion 78 Act X, an — lies to the 
Judge under Section 160 ... 83 

(5) In a suit for rent under Rs. 100 where 

the question is simply as to the 
amount of rent due, the ap|)eal lies, 
under Section 153 Act X, to the 
Collector ... 104 

(6) In a suit for rent where the defendant 

pleads a mokururee tenure, the 
apfieal lies to the Judge ...- 105 

(7) In a suit for rent below Rs. 100, where 

the question is confined to the 
amounc to be paid and does not 
allude to tlie right to vary the rent 130 

(8) No appeal lies from an order under 

Section 105 Act X for the ^ale of 
the judgment-debtor*s tenure in 
execution ... 1 31 

See Jurisdiction (8) (18) 

See Plaint. 

See Remand (1) 

See Special Appeal. 
Appellatk Ct)UET. See Jurisdiction (44) 
Abbitration. 

Application for — must be made to 
Court, in writing, by parties in per- 
son or by pleaders specially author- 
ized ... 41 
Arrkass. See Rent (2) (4) 
Assessmknt. 

A landlord is bound to point out by 
some definition the lands which lie 
wisties to assess ... 124 

See Encroachment. 

See Excess Lands. 

See Lakhcraj. 
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AssiGRMEFrr. 

The assignee of a claim for renta can 
sue under Act X ... 127 

Attendancr. 

Where pUintifTs a|2rent is unni)Ie to 
give sufficient evidence, the Court 
should, under Section 64 Act X, 
require the -* of the pnncipal, and 
not diAinisfl. the suit with reference 
to Section 35, which has nothing to 
do with a case aiVer it has pro- 
ceeded to hearing ... 51 

AuCTIOIf-PURCHASBR. 

(1) Ab — is not bound to wait for his rent 

until h^ can clear away all fraudu- 
lent encumbrances created by his 
predecessor ... 57 

(2) An — cannot eject a ryot having a 

right of occupancy, or enhance his 
rent, except in the manner pre* 
•cribed by law ... Ill 

Se^ Omms Probandi. 
Atoidakcb. See Act VI 12 o/ 1859 (1) 

B. 

Hastoo LahdSw See Enhancement (1) 

Bond. 

A — in modification of a lease 
pupei-sedes the kubooleut, and is an 
answer (and not merely a set-off), 
so far aa it goes to a claim for rent 119 

BocKDART. See Jurisdiction (39) 

C. 

ChosES IK AcTfOK. 

May be assigned when there is neither 
fraud a^inst individuals, nor special 
violation of the rules of public policy 1 27 
Code or Civil Pbocedure. See Act VIII of 

1859. 
See Act XXI 1 1 of 
1861. 
Cowrissiox. See A ct VIII />/ 1 859 ( I ) 
^A•^HARBR8. See Jurisdiction ( 1 7) 
Oiopf. See Distraint. 
Custom. See Evidence (3) 

D. 

DiXAORS. 

The refusal of a Court to award — 
under Secticm 2 Act VI (b. c.) of 
1862 is not a ground for special 
appeal .. 68 

See Act VI (b. c.) of 1862 (1) (2) (3) 
See Res'judicata. 
Drath. See Abatement (2) 
Drew or Sale. See Jurisdiction (37) 
Default. 

A judgment by — is not a satisfac- 
tion of the rent sued for ... 85 
DauvioK. See Abatement (\) 
D«F088K88ioN. Scc Posscssion (2) 

DllTRAIRT. 

A landlord cannot distrain crops for 
arrears due not from the tenant but 
from a person who did not cultivate 
the crops and is not in possession... 77 
DocwiHTs. See Act VIII of 1859 (2) 



£. 

fijBCTMENT. 

(1) Where in a suit for the ctirrent yoar*s 

rent and for — under Section 78 
Act X of 18.59, supported by an 
unsatisfied decree, a decree is passed 
for the rent without including tlie 
amount of the previous decree, and 
plaintiff neither applies for amend- 
ment nor appeals, the defendant 
may save himself from — by paying 
the aiTear specified in the decree... 29 

(2) An — by a zemindar without applica- 

tion made to the Collector under 
Section 25 Act X is not necessarily 
ille-al .. 68 

(3) A zemindar who purchases his ryot*g 

rights and interests in the land afler 
their sale for valuable considera- 
tion to another party, cannot oust 
the ^07t<2^<^e purchaser ... 91 

See Appeals (4) 

See Auction* Purchaser (2) 

See Jurisdiction (7) (13) (16) (21) (23) 
(24) (28) (31) (32) 
(34) (38) 

See Onus Probandi. 

See Possession (3) 

Encroachmbnt. 

Ifarprot has encroached upon land 
which he cannot distinguish from 
his rightful holding, the presump- 
tion is that he has encroached upon 
the best land ... 44 

Enrancbmbnt*. 

(1) Bastoo lands are not exempt from — 9 

(2) A plaintiff must be kept to the 

grounds of — stated in his notice 14 

(3) In a suit for — the presumption es- 

tablished by 20 years* holding at a 
uniform rate, cannot be rebutted by 
the fact that plaintiff did not obtain 
direct possession for many years, 
and was for' other reasons prevent- 
ed from suing; the onris is on him 
to prove that the present rae has 
been varied or fixed since the De* 
cennial Settlement ... 25 

(4) In a suit for — if defendant relies on 

a pottah given long after the Per- 
manent Settlement, his own defence 
rebuts any presumption which 
might arise from a 20 years* uniform 
payment of rent ... 36 

(5) Where defendant has pleaded exemp- 

tion from — on the ground of a 
deed which Court finds to be a 
fabrication, he cannot fall back on 
his right to hold at fair and equit-* 
able rates ... ^9 

(6) One of several joint proprietors may 

maintain a suit for — of his share 

of the rent without butWiirrah ./# 4l 
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Enhancembnt.— ( Continued.) 

(7) A notice of — served under Section 

13 Act X is not informal, because 
— not signed by the landlord or his 
agents ... 56 

(8) Before Act X there was no law pre- 

venting a zemindar from enhancing 
his rent unless the ryot had held 
at iixed i*ates for 1 2 years before 
the Decennial Settlement. A pot- 
tah granted by a Collector cannot 
give a mokururee tenure when 
Collector has no power to grant 
such pottah ... 58 

middleman is liable to — - when the 

Eroductive powers of his land have 
een increaseil otherwise than by 
the agency or at the expense of the 
ryot. Two-thirds is a firir propor- 
tion of surplus profits awardablc to 
landlord .. 74 

(10) The service of a notice of — which 

does not Contain the reasons as- 
signed in Section 13 or 17 Act X 
is tantamount to non-service ... 89 

(11) A mokurureedar 8 agreement to pay 

an enhanced rent to one share- 
holder does not entitle another 
shareholder to demand such rent, 
except according to Section 13 
ActX ... 94 

(12) To obtain the benefit of Clause 4 

Secticm 26 Act I of 1845 protecting 
garden -lands from — , there must 
be a clear finding that the lands 
have been held as such under bond 
fide leases ... 101 

zemindar, on ousting his interme- 
diate holder, cannot enhance the 
rents payable by such holder's 
tenants, without proceeding in the 
regular way ... 102 

(14) In a suit for — where a ryot claims to 

have held the lands at a uniform 
rate for 35 yeai's from the date of 
a pottah, he loses the benefit of 
the presumption which a 20 years* 
uniform payment would otherwise 
have given him .. 109 

(15) A suit ror — need not be dismissed 

because plaintif! included in his 
notice land bel- nging to defend- 
ant's lakheraj holding ... 110 

(16) A slight irregularity in the notice can- 

not affect plaintifi's right to a de- 
claratory order reciting his right to 
enhance at some future time after 
fresh notice ... Ill 

(17) A tenant in possession who has paid 

rent for many years, though not 
registered in zemindar's sherishta, 
is the recognized tenant on wh'^m 
alone a notice of — should be served 1 1 2 

(18) The rent to be paid for cultivated 

land originally held on a Jungle- 
boory giant, must be fixed with 



(13) A 



Bkhawckment. — (^Continued) 

reference to the rate payable by the 
same class of ryots for similar lands 
with like advanttiges ... 113 

(19) Where the purchaser of a moiety of 

an estate settled in perpetuity ac- 
cording to a jummabundee sues, 
many years after the settlement, to 
enhance the rents entered therein, 
he must show that circumstances 
have occurred since the settlement 
which have tended to raise the 
value of the ryots' lands ... 118 

(20) A notice of — must be reasonably 

accurate and precise. A notice to 
pay a lump sum on the whole land 
in and out of defendant's possession 
is not sufficient ... ib. 

(21) A proprietor who has settled with 

Government under a jummabundee 
cannot sue for — on the mere 
ground that the rate is below the 
prevailing rate ... 126 

(22) Where a pottah contains no term and 

does not provide against — , and the 
tenant has not occupied fi>r 12 
yeai's, he will be entitled to propor- 
tionate reduction if he has improved 
the land; but if the value of the 
land in the neighbourhood has in- 
creased, the landlord will be entitled 
to — proportioned to that improve- 
ment ... 128 

See Act X of IS59 {7) (9) 

See Auction- Purchaser (2) 

See Execution. 

See Junglehoory. 

See Kubooleui {{) (S) (fi) 

See Moo8tagir8, 

See Plaint. 

See Rent (8) 

S-.e Sharer (3) 

EiSTOPPEL. 

(1) Section 97 Act VIIl of 1859 does not 

prevent a suitor from instituting a 
claim for possession and afterwards 
one for rent ... 67 

(2) A ryot who denies a pottah in a suit 

for rent is estopped from pleading 
it in a suit for a kubooleut and for 
determination of the rate of rent ... 115 
Evidence. '^ 

(1) Oral — though admissible to explain 

a written i^stiument, cannot be ad- 
mitted to vary its terms when in 
themselves clear and undoubted ... 22 

(2) A general custom is not proved by the 

— of two individuals, or by the fact 
that two tenants pay at a parti- 
cular rate ... 27 

(3) A decree in a former suit declaring 

the rent payable by a ryot is — o( 
the rent still payable by him, unless 
rebutted by proof of change ... W 

(4) Copies of Income Tax Returns are in- 

admissible as — without proof that 



Digitized by 



Googk 



INDEX (act X RULINGS.) 



XXXV 



Evidence. — ( Continued, ) • 

tbe persous who made tlicm are 
dead ' .. 105 

(5) Ex-parte summary decrees are no — 

of the rato of rent leviable ... 107 

See Act VIII of 1S59, 
See Remand, 

£xCB88-LaMD8. * 

Lands in excess of the area recorded in 
a mokuriiree pottah containing no 
boundaries, are liable to assessment 
under Section 17 Act X of 1859... 38 
Excbss-Rbmts. See Jurisdiction (20) (25) 
Execution. 

Of a decree for enhanced rent should 
not be refused, merely because the 
decree has been appealed against 
on a point of law ... 106 

See Appeals (8) 
See Jurisdiction (42) 
See Under- tenure, 
Ex-PABTB Decree. See Evidence (5) 

See Jurisdiction (8) (22) 
P. 
FixBD Rents. See Kuhooleut (2) 
FoEPEiTUBE. See Leme 1 1) (2) (3) 
FosQED Deed. See Enhancement (5) 
G. 



(liEDBH Lands. 



See EnhinccmeiU ^12) 
I. 



i hcoEB Tax Returns. See Evidence (4) 
Ihdwo Factoht. See Act X of 1859 (4) 
IsTEivBNTioN. Scc Act X of 1859 (5; (6) 
Issues. See Appeals (3) 

IsTBMRAEEB PoTTAH. See Ktlboolcut (5) 

J: 

JoiRDEB OP Causes op Action. 

The dismissal, by the Judge on ap- 
peal, of a suit for rent as multifa- 
rious because brought against a 
number of tenants holding sepa- 
rately was upheld in special appeal, 
though that plea was not taken in 
the first Court ... 86 

See Jurisdiction ( 1 ) 

JoTMOABs. See Kuhooleut (2) 

JOHGLKBOOET. 

Tenants are liable to enhancement ... 61, 
See Enhancement (18) 

JOBISDICTION. 

(1) A suit for possession and mesne pro- 
fits need not be split into one un- 
der Clause 6 Section 23 Act X, and 
another for waailat; but may bo 
brought as for one cause of action 
in the Civil Court ... 3 

(2) In a suit lor ai'rears due under an 
assignment of rent ... ilj. 

(3) In a suit by a zemindar t(» try the 
question of mokururee title of cer- 
tain mokururecdurs who have re- 
covered possession under Section 
23 Act X after he had ou:»ted them 4 



JoEisDicTioN.— ( Continued.) 

(4) In a suit for possession with mesne 

profits and damages in which the 
plaintiff's landloi-d was the sub- 
stantial defendant as regai'ds pos- 
session ... 10 

(5) In a suit for possession in which the 

landlord is one of the defendants 
and the real party interested ... ib. 

(6) In a suit by one of a body of putnee- 

dars against the othere for his 
share of the rents collected by them 12 

(7) Where the alleged dispossessors are 

not zemindai-s or superior holders 

of laud ... ih, 

(8) The order of a Deputy Collector, ad- 

mitting a revival under Section 5% 
Act X of 1859, is final under Section 
13 Act VI. (B. c.) 1862. The Col- 
lector has no jurisdiction to hear an 
appeal from and revei*se that order ; 
nor the Zillah Judge to reverse the 
order of the Collector ... 15 

(9; In a suit between parties who, with 
their aacestors, had long held the 
land in dispute, and a claimant 
under a pottah recently granted by 
the zemindar »„ 17 

(10) The cause of action stated and the 

remedy sought by plaintiff, and 
not the answer made by defendant, 
must determine whether a suit is 
cognizable by a Civil or by a Keve- 
nue Court ... 25 

(11) Where a Collector decit'es upon the 

genuineness of a deed of sale, he 
exceeds his authority, and his order 
can be set aside by the Hii^h Court 
under Section 35 Act XXIU of 
1861 ... 26 

(12) A suit for a shore of rent against a 

tenant and co-lessors is not cogni- 
zable by the Collector as a suit for 
rent under Clause 4 Section 23 
Act X .. 28 

(13) Where a zemindar claims a right to 

enhance, and evicts the ryot for 
refusal to pay the enhanced rate . 30 

(14) Where joint-proprietors ag'-ee that, if 

any of them should cultivate before 
partition, he sliould i)ay a certain 
rent; a suit would not lie under 
Act X against such shai*eholder, 
by another shareholder, for the 
latter's share of such rent ... 42 

(15) Suits for rent cognizable by a Collector 

under Clause 4 Section 28 Act X 
include cases of tenancies not strictly 
agriculturable, provided the lease 
and rent are for land^ whatever the 
purpose for which its surface is 
used ... 46 

(16) Where a ganteedar, on the suit of the 

putnecdar, is ejected from his 
holding, notwitlistanding a right of 
occupaucy independent ot his 
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61 



52 



Ju&isDiCTiON. — ( Continued,) 

gantee, an appeal lies to the Collect- 
or, whose order can only be qaes- 
tioned by a civil suit, und not under 
Section 35 Act XXIII of 1861 ... 47 

(17) In a suit against co-sharers and dur- 

ijaradar (sub-lessee) for rent and 
dama;ies in respect of a mehal of 
which a sub-lease was granted by 
dependant co-sharers 

(18) Where a purchaser of a house sold 

under Section 110 Act X is refer- 
red by a Collector to a reo^ular 
suit to obtain possession, and the 
value of the property exceeds 
Rs. 1 00, the appeal from Collector's 
order lies to the Judge 

(19) In determining whether a suit will lie 

in the Civil Court or not, respect 
must be had to plaintifTs nllegation, 
and not to defendant's plea 

(20) In a suit for excess rents collected 

under a lease under which the 
lessee was, in consideration of a 
certain sum of money, to pay the 
Government revenue and reimburse 
himself from the remainder of the 
assets, and which provided for 
annual measurement and assess- 
ment 

(2J) In a suit by a farmer to recover occu- 
pancy or posHCssion, where the 
cultivators of his farm have been 
disturbed or dispossessed, Collector 
has — under Clause 6 Section 23 
Act X 

(22) Where an ex'parie decree has been 

passed by a Deputy Collector, a 
Collector has — t<i revive the suit, 
under Section 58 Act X, on an 
application made within 15 days 
after the sale in execution 

(23) In a suit for dispossession between 

two ryots where the zemindar is 
only a witness 

(24) Id a suit for dispossession between two 

ryots 

(25) A suit for abatement of jumma, and 

refund of excess rents paid on 
account of diluviated lands, is cog- 
nizable before the Collector under 
Clause 3 Section 23 Act X 

(26) In a suit for arrears of rent of a hat ... 

(27) In suits brought by tenants against the 

person entitled to receive rent, to 
settle the question of right to pos- 
session 

(28) In a suit by a landlord to recover pos- 

session of land from a ryot who had 
ceased to pay rents, but whom he 
had omitted to sue when he first 
ceased payment and set up an 
adverse title 

(29) The Collector has — in a case, where 

the :£emiudur opposes the entry 
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Jurisdiction. — ( Continued,) 

of a purchaser of a transferable 
ryot's tenure 

(30) The finding of a Court 

questioned by 
rent — 

(31) In a suit for ejecthient between rival 

tenants where the ousting tenants 
allege that they hold a lease from 
the zemindar, or that he has ratified 
their acts ^ ••- 

(32) A case of ejectment comes within a 

Collector's — under Clause 6 Sec- 
tion 23 Act X only wh^re there 
has been some direct act on the 
part of the person entitled to 
receive the rent 

(33) A suit for a perpetual pottah cannot 

be tried under Act X 

(34) In a suit by a dur-mouroseedar to 

recover possession against the 
zemindar who had ejected him afler 
having sold the mourosee tenure 
for arrears of rent, and having pur- 
chased it himself 

(35) In a suit for arrears of rent by a put- 

needar, whose interest has ceased 
before suit 

(36) In a suit to determine the rent of land 

with a house on it 

(37) A Revenue Court cannot pronounce a 

final opinion on the genuineness of 
a deed of sale adduced to prove 
dispossession 

(38) A suit to recover possession will not 
lie under Act X as against a ryot ; 
the only suits of the sort that will 
lie being suits by a tenant illegally 
ejected by the person entitled to 
receive the rent 

(39) In a boundiU'y question between two 
estates 

(40) In a suit for abatement of rent on 
account of the appropriation by 
Government for railway purposes, 
of a portion of a putnee tenure 
where such appropriation occurred 
and the rent was paid, and the 
putnee relinquished before Act X 
of 1859 ... 121 

(41) In a suit to set aside a sale by a Col- 
lector under Act X, in execution 
of a decree for arrears of rent of 
the tenure sold ... 122 

(42) Where the holder of a lien on a fac- 
tory pledged as security fur the 
rent has obtained a decree for such 
rent, and cannot reaHze it from the 
estate of the lessee or his assigns, 
he must sue in the Civil Court ... 127 

(43) In a suit by co- parceners of an ijmalee 
estate who are also cultivators to 
recover possession of their share ... 131 

(44) A Lower Appellate Court should not 
ordinarily, except a;^ to — , take up 
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JinusDicTioM. — ( Continued.} 

points in bar not taken in the Lower 
Court ... 133 

See Appeals (2) (4) (5) (6) (7) 

See Alignment. 

See MeamremenU. 

See Mortgage (2) 

See Skikmee Talookdar. 

K. 

KCBOOLBUT. 

(!) In an action for a — , notice is not es- 
sential ; and where a ryot does not 
claim aright of occupancy; the land- 
lord needs not state the prround on 
which he claims a — at an en- 
hanced rate ... 2 

(3) There is nothing illegal in a suit for 
a — against jotedars. The plea of 
holding at ^xcd renis cannot he- 
urged by a defendant who is not 
even a tenant with a right of occu- 
pancy ... 13 

(3) A noiice is not necessary as a prelimi- 

nary to a suit for a — at an enhanc- 
ed rate 37 

(4) Before a — can be sued for, a pott^h 

must be tendered, but the non-tender 
of a pottah cannot be urj^ed as an 
objection for the first time orally 
in special appeal ... 44 

(3) A landlord cannot sue for a — in re- 
spect of a portion of land held 
under an istemi*aree pottah ... ib, 

(6) Previous notice of the demand under 

Section 13 Act X is not necessary 
in a suit for a — at enhanced rates ; 
and if such a suit is decreed, the 
enhanced rent will take effect from 
the following year ... 60 

(7) Proof of tinder and refusal of a pottah 

id not necessary or practicable in a 
suit for determination of rent and 
a— thereupon ... 82 

(8) A landlord cannot sue for a — for 

past years ... 116 

See Bond. 
See Extoppel (2) 
See PiUnee (4) 
See Tenancy (2) 

L. 

UuinAj. 

Possession under apparently genuine 
sunnuds, is sufficient to entitle a 
ryot to resist assetcsment unless the 
zemindar can shew that the ryot 
has paid him rent ; otherwise he 
must bring u regular suit for re- 
sumption ... 29 
See Resumption. 
LiAse. 
(1) In strict law a farmer forfeits his — 
hy withdrawal of the personal secu- 
rity given by him; but forfeiture 
is uot favored when no injury has 



Lease. — ( Continued.) 

resulted, or where a money compen- 
sation is a sufficient remedy ... 31 

(2) Mere unpunctuality in payment of rent 

is no ground for absolute forfeiture 
of — , though it may warrant a suit 
for interest and for conditional for- 
feiture ... ib. 

(3) Where there is a covenant not to sub- 

let, what constitutes a sub -lease 
causing forfeiture? Held that a 
lessee must transfer all his rights ; 
and even if this is not done, the 
sub-lease may be such a fraudulent 
evasion of the covenant as to call 
for equitiible relief ... ib. 

(4) The mere fixing of a sum to be paid 

by the sub -tenant to the farmer, 
and the declaration of the sub- 
tenant's right to all sums collected 
beyond that amount, do uot convert 
an agency into a sub lease ■.. ib, 

(5) Zemindars can give pottahs and — on 

any terms they please ... 130 

See B'*nd. 
See Plaint 
See Tenancy, 
Limitation. 

(1) How reckoned in suits for rents due 

at the passing of Act X of 1 859 ... 5 

(2) A plea <»f — cannot be allowed where 

urged for the first time orally in 
appeal .. 6 

(3) A plea of — not taken in either of the 

Lower Coui ts, or in the grounds of 
special appeal, cannot be urged at 
the hearing of the special appeal 9 

(4) Where a suit to recover possession of 

land is instituted in a wrong (^urt, 
. and not returned to the plaintiff 
until afler the time prescribed for 
such suits, the benefit of S<kj- 
tion 14 Act XIV of 1859 cannot be 
claimed ... 13 

(5) Under Section 32 Act X runs from 

the date of the passing of the Act, 
not from that on which it came 
into operation ... 19 

(6) How recktmed in a suit for abatement 

of jumtna, and refund of excess 
rents paid on account of diluviated 
lands ... 65 

(7) How applied in a suit brought within 

three years from the passing of 
Act X f<»r arrears of rent of J 266 
to 1268 and 3 months of 1269 ... 69^ 

(8) Where each of two parties claims to 

be the tenant of a piece of land of 
which the crop has been distrained 
by the zemindar, neither is barred 
by the — in Section 140 Act X, 
which only applies to the case of 
two rival zemindars claiming the 
rent of the same piece ... 70 

(9) In a suit governed by the — prescrib- 

ed in iSeclion 32 Act X, plaiutiff 
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Limitation. — ( Continued.) 

18 nut entitled to deduction on ac* 
count of the time the suit was 
pending in a Court without juris- 
diction as provided by Section 14 
Act XIV of 1859 ^. 120 

(10) The special — under Act X is irre- 
spective of that under Act XIV of 
1859 ... 134 

See Act XIVoflS59. 
See Resumption (2) 
Local Enqdibt. See Resumption (1) 

M. 

Measurements. 

A Judge on appeal has power, under 
Sectfon 9 Act VI of 1 8G-2, to declare 
by what standard — are to be made.. 59 

Mesne Profits. See Jurisdiction (\) 

Middlemen. See Enhancement (9) 

MoKURUREEDAR. See Enhancement {\\) 

MOKDRURBE HoLDINQ. 

A — cannot be extinguished by a 
subsequent farming lease ... 117 

See Appeal (6) 

See Enhancement (8) 
MoKURUREB Title. 

A — judicially established cannot be 
disturbed by a decree for arrears of 
rent at different rates passed sub- 
sequently without reference to such 
tide ... 85 

MoOSTAGIRS. 

Are protected from enhancement as 
intermediate tenants under tactions 
15 and 16 Act X ... 61 

Mortgage. 

(1) Wliere an usufructuary mortgagee has 

compromised his claim to mesne 
profits from the mortgagor's estate 
(which was taken into management 
by Government) by accepting in 
lieu a money-payment from Gov- 
ernment, he cannot again claim 
from the lessee the rents paid by 
the latter to Government ... 65 

(2) A mortgagee who stipulates to pay a 

mortgagor a certain amount an- 
nually as rent, is so far a tenant 
and liable to be sued for arrean* 
under Act X ... 93 

N. 

Notice. See Act X of 1859 (8) 

See Enhancement (2) (7) (10) (15) (16) 

(17) (20) 
SeeKuhooleut{\)(Z) 



* Occupancy. 

(1) Tenants who cultivate, or sub-let 

their lands to cultivators, are alone 
entitled to rights of — under Sec- 
tion 6 Act X ... 1 

(2) A sub-lessee from a ryot having a 

right of — can gain no right of — 
for himself under Suction 6 Act X 72 



OccoPANcr.— ( Cow/wiMCf/.J 

(3) A right of— under Section 6 Act X 

cannot be acquired by holding 
under a farming lease which has 
expired ... 77 

(4) Under a lease from a ryot having a 

right of — cannot be counte<l in 
the 12 years which give the right 
under Section 6 Act X ... rA. 

See Rent (8) 
See Resumption (1) 
See Rights. 
Onus Probandi. 

Where a ryot claims protection from 
ejectment by an auction-purchaser 
under the proviso to Section 37 
Act XI of 1859 ... 129 

See Enhancement (d) 
See Possession (3) 
. See Pottah. 

See Resumption (1) 
Oral Evidence. See Evidence (H 

P. 
Partition. See Enhancement (6) 

See Sharers (2) 
Payment. See Pleading. 
Permanent Settlement. 

(1) The date of the — is the 22nd March 

1793 ... 61 

(2) " The date of the — " mentioned in Sec- 

tions 3 and 4 Act X, was the date of 
the — of Hengal, Behar, and Orissa 
referred to in Regulation 1. 1793, 
not the date of settlement of a par- 
ticular zemindary with its owner... 71 

Plaint. 

Should state the mode in which plaint- 
iff's claim arose as well as the 
amount of the claim. Thus, where 
a case was decided as a contention 
as to enliancemcnt between land- 
lord and tenant, plaintiff cannot be 
allowed in appeal to rest upon an 
allt^ed stipulation in a farming 
lease, the existence of which he 
suppressed in the Court below, re- 
serving to him the right of collect- 
ing an enhanced rent ... 34 

Pleading. 

Payment by a tenant under the laud- 
lord's directions to another or for a 
specified purpose, is tantamount to 
a payment to the landlord himself, 
and is a sufficient answer to the 
landlord's suit for rent ... 1 12 

See Enhancement (5) 

Possession 

(1) Where a house is sold under Section 

110 Act X, purchaser is not bound 

to bring a reguhir §uit to obtain — 51 

(2) A tenant dispossessed by a Magistrate 

under Seciion 318, Code of Criminal 
Procedure, is not bound to sue for 
the reversal of that order in order to 
recover — ... 54 
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TussKssioN . — ( Continued,) 

• (3) W here a tenant sues to recover pos- 
session after ejectment by a landlord 
who does not deny plain t ill *8 pot- 
tiih and diikhilahs, he is entitled 
to a decree notwithstanding the 
new tenant in — states that those 
docnmcnts are forgeries ... 134 

See Enhancement (17) 
See Estoppel ( I ) 

See Jnrvtdicfion (1) (4) (5) (18) (21) (27) 
(28) (38) (43) 
Postponement. See Abatement (2) 
roTTAH. 

In a suit for a — ^ the ryot must prove 

that he holds the land ... 75 

See Estoppel (2) 
See Leases (5) 
See RerU (10) 
Pbesdmption. 

PlaintiiTa acknowledgment in a 
former case, of having realized rents 
for 3 years may afford some — that 
the older items were satisfied, which, 
if not rebutted, might be an answer 
to an action on the older demand .. 97 
See Act XoflS59 (11) (14) 
See Encroachment, 
See Enhancement (3) (4) (14) 
See Remand (2) 
See RerU (3) (7) (8) 

PiOCKDURR. 

Where witnesses are discharged after 
being long kept in attendance, and 
the defendants are then verbally 
ordered to procure their attendance, 
the failure of the witnesses to 
appe.ir cannot warrant a Collector 
deciding the case in their absence... 88 

See Amendment of Decree^ 
PcBcnA8KR. 

The — of a zemindary sold in execu- 
tion is entitled to all rents accruing 
from the date of his pu»*chasft ; and 
tenants paying to former proprietor 
after notice of purchaser's title, do 
so at their peril ... 6 

See ActXof\S69 (8) 

See Putnee (2) 

POTKBR. 

(1) The payment of revenue into the Col- 

lectorate by a putneedar to save 
the estate from sale, when the ze- 
mindar's payment is credited by the 
Collector not as revenue, but as 
deposit, and a receipt granted to 
the zemindar acconlingly, i? suffi- 
cient payment of the putnee rent to 
the zemmdar ... n 

(2) A porchnser at a sale in execution of 

an estate let with others in one — , 
is not bound by any agreement 
between the putneedar and other 
zemindars, nor can he claim fiom 
the putneedar a share of rent pro- 
portioned to the sudder jumma „. 16 



PoTNKB.— ( Continued.) 

(3) A present proprietor is not bound by 

a former proprietor's arrangement 
to allow the putneedar to pay his " 
putnee rent direct to the Collector 109 

(4) A putneedar has no right to kubooleuts 

from the holders of a talookee 
pottah from the zemindar ... 129 

See Act X of U5d {\2) 

See Jurisdiction (35) 

R. 

Kboistbation. 

Mere cognizance by the zemindar of 
the fact that a party has purchased 
a tenure, cannot make up for the 
defect of non-registration of such 
purchase in zemindar's sherishta... 98 
See Enhancement (17) 
Relinquishment of Land. See Act X of 

1859 (2) 
Remand. 

(1) A Judge on appeal should not remand 

a case for additional evidence, but 
should take such evidence himself 95 

(2) A case may be remanded to allow 

appellant the opportunity (denied 
to him in the Lower Court) of re- 
butting the presumption ai'ising 
under Section 4 Act X ... 124 

Rent. 

( 1 ) Where defendants admit tenancy and 

are found not to have paid — , 
the landlord's claim should be de- 
creed according to the rates ad- 
mitted by them even if he fail to 
prove the rates stated in the 
1 Luggit ... 12 

(2) A payment on account of — cannot 
be credited to previous arrears be- 
yond the term of limitation ... 14 

(3) Payments of — must be presumed to 
be for current years, and surplus 
payments for past years ... ib. 

(4) A general payment in one year, with- 
out proof that it was in satisfaction 
of the rents of that year, may be 
applied in satisfaction of the pre- 
vious gear's arrears ^ ... ib. 

(5) Long prior possession of a service- 
tenure without — affords no ex- 
emption from — when the service 
ceases ... 37 

(6) Befgre arrears of — can be recovered, 
plaintiff must prove that defendant 
holds a tenure under him .. 39 

(7) Payment of the entire — of a sub- 
sequent year affords a presumption 
of the payment of the rent or the 
previous year , ... 65 

(8) Proof of uniform payment of — for 
20 years by ryots pleading posses- 
sion from the Decennial Settlement 
entitles to the presumption under 
Section 4; but proof of uniform 
payment by ryots pleading posses- 
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Rent. — (ConlinueiL) 

sion for 50 or 60 yoars, entitles only 
to a rijjht of octmpano.y ... 86 

(ft) A laiuilord cannot hold both the 
nominal lessee and the beuameedar 
liable for rent ... 88 

(10) A ryot is bound to pay the amount 

of rent he has agreed to pay, though 
the land is less than that men- 
tioned in the pottah ... 122 

(11) A payment for rents should be cred- 

ited t.i the oldest rent^ first, unless 
specifically stated by the party 
payin<]f to be for current rents ... 133 

Sfie Ah<Unncnt{\)iii) 

S^e Act Xqf 1859(3) (7) 

Se.e AnciioH'purchaiser (I) 

See Default. 

»SVe Enhancement. 

See Kvif/ence (3) 

See Jurisdiction (2) (12) (15) 

See Knhooleut (7) 

Sec Pleading, 

See Purchaser. 

Stfe Pntnee (1) 

See Res judicata. 

See Sharers ( I ) (2) 

See Tenancy (3) 

liES-JUDICATA. 

Where a suit for rent due on a pntnee 
lease is dismissed in the Revenue 
Courts, another cannot be brought 
for datoages to the same amount ... 82 
Rkshmption. 

(1) Where a zemindar sues to resume and 

assess lakheraj land, he is bound to 
give some evidence of his title to 
the land before the (yourt can order 
local enquiry ... 119 

(2) Where the time for bringing a suit to 

resume lakheraj has run out in the 
life-time of a father, the right to 
sue is lost to his heir ... 132 

See Lakheraj, 
Revival. See Jurisdiction (8) (22) 
Rights. 

A right t-o hold at fixed rates does not 
necessarily follow a right of occu- 
pancy ... 92 
Ryots. 

Definition of the term " ryots" ... 61 
S. 
Sale. See Jurisdiction (41) 
Service TENUftiis. See Rent (5) 
Sharers. 

(1) A shareholder may sue for his ascer- 

tained share of rent without either 
wailing f«»r the others entitled to 
rent or adding them as parties ... 63 

(2) A sharer in an estate held in co-par- 

cenery cannot enforce a claim 
against a party who denies his liabil- 
ity, until the estate is regularly 
partitioned ... 106 

(3) The holder of a specific share in an 

estate, not regularly partitioned, 



Sharers.— ( Continued.) 

may sue for eidianceraent of his 
share of the rent ... Ill 

See Enhancement (6) (11) 
See Jurisdiction (14) 
Shikmeb Talookbar. 

A — may sue under Clause 6 Section 
23 Act X to recover possession ... 133 
Special Appeal. 

Parties who did not appeal from the 
decision of the first Court, cannot 
appeal specially against the th-ci- 
sion of the Lower Appellate Court, 
on the ground that the decision of 
the first Court prejudiced their 
rights ... 97 

See Damages (1) 
See Execution. 

See Joinder of Causes of Action, 
See Kuhooleut (44) 
See Limitation (3) 
Splitting op Causes. 

Section 7 Act V[II of 1859 is appli- 
cable to suits for rent under Act X 88 
Sub-Division of a Jotb. 

A zeniindar is not bound to recoor- 
nize the — . The purchaser of a 
part of the jote is jointly liabh*, 
with the other holders, for the rent 
of the whole jote ... 79 

Sub-Lease. See Lease (3) (4) 
Sub-Lessees. See Sub- Division of a Jote, 
Surplus Payments. See Rent (3; 
Survey. 

A lessee under the Court of Wards 
is competent, under Section 9 Act 
VI (b. c.) of 1862, to make a 
general — of the lands comprised 
m his lease ... 105 

T. 
Tenancy. 

(1) Where a tenant holds on after the 

expiration of a lease, be does so on 
the same rent and terms as before, 
until a fresh settlement is come to 42 

(2) One who holds and cultivates ano- 

ther's land is that other^s tenant, 
and U bound to pay him s fair rent 
and give him a kubooleut ... 82 

(3) A tenant who h(»lds without an agree- 

ment is only liable to a fair rent ... Ii5 
See Mortgage (2) 
Transferable 'Ienures. See Jurisdiction (29) 

U. 
Undbr- Tenure. 

(1) An — is liable, under Section 105 

Act X, to sale in execution of 
a decree for arrears of rent for 
11 years. The proprietor wish- 
ing to stay sale, must proceed un- 
der Section 106 ... 48 

(2) Under Section 105, an — may be sold 

in execution of decree, provided an 
arrear of rent is adjudged ... 9^ 

W. 
Witnesses. See Procedure, 
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Poresh Nath Roy vs. Bishro«)p DuU ... 16 

Pnibhoo Doss vs. Sheonath Roy ... 2fi 

Prolabnarain Singh vs. Nityeram Singh ... 121 

Puddoolubh Deo vs. Obhoyram Singh ... 30 

R. 

Radhnjeebun Mustafeo vs. Denouath Ba- 
nerjee ... 49 
Radha Koownr vs. Rawajath H ossein Khan 131 
Radhanath Muzoomdar vs. Purikhit Bodrik 60 
Rajchunder Surma Gosain vs. Ali Newaz 

Khan ... 133 

Raj Coomar Sing vs. Choto Raj Coomar 

Sing ... 11 

Raj Coomar Singh vs. Rajbunscc Kooer ... 108 
Rajkissen Mookerjee vs. Joykissen Mooker- 

jee ... 119 

Rajkissen Roy vs. Prankissen Roy. ... 89 

Raj Roop Roy vs. Chowdbry Oogra Narain 

Sing ... 85 

Rambuddun Singh vs. Srce Koonwar ... 22 
Ramkidben Sircar vs. Mceah Dcler Alii ... 36 
Ram Kisbore Mundle vs. Moorad Mundlc... 67 
Ram Lochun Doss vs. Mungul Singh ... 3 
Ram Lochun Dutt vt. Petuuiber Paul ... Ill 
Ram Lochun Paul vs. Biojo Mobinee .. 118 
Ramnarain Singh vs. Uorouatb Roy ... 86 

Ramnarain Singh vs. lioronath Roy ... 92 

Rainzan Ali vs. Raj Coomar ... 13 

Romanath Chowdbry vs. Joydcb Mohapatro 28 
Romesh Chunder Dutt vs. Denobund<io Dtiy 58 
Rughoonath Mitter r^. Woomanaih Chow- 
dbry ... 47 

S. 

Salgram Opadhya vs. Moheshur Bux Singh 94 
Sarkies vs. Kali Coomar Roy ... 98 

Savi vs. Mohesh Chunder Bose ... 29 

Sbeo Ruttun Sing vs. Phool Koomarcc .. 68 
Shib Pershad (/huckerbutty vs. Muddun 

Mohun Chuckcrbutty ... 80 

Shorafut Ali vs. Sheikh Ramzan ... 53 

102 Shunkur Sahoy vs. Puddart Panday ... 79 

92 Siddessuree Chowdhrain vs. Kissoreekant 
40 Gossain • ... 101 

10 Solano vs. Bulbhudhur Sinorh ... 51 

82 Solano vs. Doolhin Umrit Koer ... 65 

132 Soobhul Sing vs. Moeto Sing ... 12 

Soudamonee Dossee vs. Poorno Chunder 
52 Roy ... 113 

Stalkart vs. Lallah Bhin*rut Lall ... 115 

84 Suffer Ali rj». Futteh Ally Nazir ... 2 

73 Sukhimaui lialdar vs. Guni^a Gobind Mun- 
dle ... 126 
75 Surnomoyc vs. Singhroop Bebee ... l*^*^ 
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Act XL OP 1858. 
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Section 14. 

Section 29. 
Act Yiii OP 1859. - 

Section 18. 
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Section 119. 
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Section 206. 
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Section 217. 
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Section 313. 

Section 327. 

Section 387. 
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Section 104. 
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Section 20. 

Section 21. 
Act XXVII op 1860. 



A. 

See Appeal (2) 

See Guardian. 

See Pleader, 

See Certificate (6) 
See Minors, 
See Cioil Court. 

See Notice, 
See Appeal (7) 
See AppeaH\6) 
See Procedure, 
See Adjustments. 
See Cross- Decrees, 
See Appeal (15) 
See Appeal (8) 
See Appeal (9) 
See Execution (I) (2) 
See Lease. 
See Execution (3) 
See Appeal {\S) 
See Appeal (13) 
See Arbitration. 
See Procedure. 

See Decree (2) 

See Limitation (1) 
See Limitation (3) 
See Certificate (1) (2) (3) 

(5) (7) 
See Full Bench Rulings (1) 
See Sale (1) 



AcTXLV OP 1860. 
Act XI OP 1861. 

Section 2. See Limitation (1) (3) 
Act XXIII op 1861. 

Section 11. See Full Bench Rulings (2) 
See Appeal (5) 
See Execution (3) 
Act XX op 1863. See Appeal (10) 
Abjustments. 

According to Section 206 Act VIII of 
1859 no — made out of Court are 
admissible by the Court in execution 38 
AliEEN. See Execution (2) 
Abalogous Cases. See Appeal {II) 
Abcbstbal Debts. 

The liability of an heir for the debts 
of his ancestor extends only to the 
extent of the inheritance which he 
has received. If he has waived all 
his rights to the inheritance, his 
property aliunde is not liable ... 33 
See Son. 



Appeal. 

(1) Before rejecting a petition of — on 

the ground that it is insufficiently 
stamped, the Court ought to re- 
quire the appellant to supply ad- 
ditional stamp paper ... 4 

(2) The remedy for a party dissatisfied 

with an order passed under Act 
XIX of 1841 making a division of 
a deceased person*s property, is by 
regular suit, not by — ... 12 

(3) An — does not lie under Section 1 1 

Act XX III of 1861, from an order 
in execution in which the repre- 
sentative of a decree-holder was on 
on^ side, and a stranger (the auc- 
tion purchaser) on the other {Full 
Bench Ruling) ... 15 

(4) Where a sale in execution was set 

aside, and the order directing the 
return of the purchase money did 
not also direct the payment of in- 
terest thereon, — Held that there 
was no — from the order of the 
Lower Court refusing to give in- 
terest ... 19 

(5) The parties contemplated by Section 
11 Act XXIII oi 1861, are both 
the opposite parties to the suit or 
their representatives, but not one 
of the original parties divided and 
subsequently represented by two or 
more other individuals between 
whom a dispute may arise as to 
their respective shares or rights in 
the decree. Any order passed by 
the Judge in execution as between 
them cannot be the subject of an 
— ^ but their rights must be deter- 
mined (as in the case of strangers) 
by separate suit ... ib. 

(6) No — lies from the order of a Judge 
rejecting an application for a re- 
view of his order dismissing an — 
for default of prosecution ... 20 

(7) Section 119 Act VIII of 1859 refers 
only to original suits, and is not 
applicable to the re-admission of 
an — struck off for default of pro- 
secution .. 21 

(8) No — lies from an order passed under 
Section 217 Act VIII of 1859 de- 
dining to issue notice as against 
certain alleged l^al representatives 
of an original party ... 2 
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Appeal. — ( Continued.) 

(9) There is no — from an order passed 
under Section 280 Act VIII of 
1859, rejecting an application by 
a person not a party to the suit, 
alleging that he is being dispos- 
sessed Dy the Coui-t Ameen in ex- 
ecution of decree ... 24 

(10) An — does not He from an order pass- 

ed under the Religious Endowments 
Act XX of 1863, but the party 
dissatisfied with the order may seek 
to set it aside by a regular suit ... 25 

(11) Where the parties in two or more 

suits are the same, and the decision 
in one case governs all the cases, 
the filing of copies of the judgment 
and decree passed in the principal 
case is a sufficient compliance with 
the law ... 28 

(12) The mere preferring of an — against 

a judgment does not bar the ad- 
mission of a review of that judgment 31 

(13) A regular (and not a summary) — 

lies to set aside an award of arbi- 
tration passed under Section 313 
Act VIII of 1859 ... 33 

(14) A profot-md defendant cannot be al- 

lowed to raise in — objections which 

he neglected to raise in the suit .. 34 

(15) No — lies from an order passed under 

Section 210 Act VIII of 1869, re- 
fusing application of decree- holder 
to execute decree against the legal 
representativei of the person against 
whom the decree was passed ... 35 

(16) A special, and not a regular, — will lie 

from an order rejecting a respond- 
entia application for the re*trial of 
an — heard in his absence ... 37 

(17) No — lies to the High Court from 

the order of a Small Cause Court 

in execution ... 38 

(18) Under Section 257 Act VIII of 1859^ 

no — lies from the order of a Low- 
er Appellate Court affirming the 
onler of the Lower Court rejecting 
a petition for the reversal of a sale 
in execution on the groimd of ir- 
regularity ... 39 

(19) There is no — from the order of a 

Lower Appellate Court, remanding 
a case a second time on the ground 
that the former order of remand 
had not been carried out ... ib, 

(20) A Lower Appellate Court, in remand- 

ing a case n second time, ought not 
to confine itself to a vague general 
remark that its previous order has 
not been carried into effect, but 
should also state what the main 
requirements of such order were, 
and how the Lowtv Court's deci- 
sion shows that they have not been 
carried out ... ib. 



Appeal.— ( Continued,) 

See CoWjf(l) 
See Decree (2) 
See Execution (3) 
See Holidays. 
See Jurisdiction. 
See Special Appeal. 

Appellatit. See Holidays. 

ARniTBATION. 

There is nothing in Act VII I of 18.59 
to prevent parties who have a suit 
pending in Court, to submit the 
subject matter of tliat suit and 
other matters in dispute to — 
under Section 327 ... 21 

See Appeal (13) 
Assignee. See Voluntary Payment. 

Attached Peopertt. See Lease, 

C. 

Certificate. 

(1) The executor under a will, if it be 

not contested, has an undoubted 
right to a — under Act XXVII of 
1860, though he be not the legal 
heir. If the will be contestod, the 
Judge should ennuire into its validi- 
ty, and if he consider it proved, give 
a — , leaving the parties dissatisfied 
to set it aside by a regular suit ... 4 

(2) Claim under a will to a — , to enable 

applicant to collect the debts of a 
deceased Mahomedan under Act 
XXVII of 1860. No necessity for 
collecting debts being shewn, and 
the inheritance being disputed, 
Held that the Judge was right in 
refusing to give a — ... 6 

(3) Under Act XXVII of 1860, an order 

cannot be obtained from the Court 
in recognition of two wills ... 10 

(4) A — under Act XXVII of 1860 is not 

indispensable in order to allow a 
party who is next heir to come in 
to represent a deceased party in a 
suit ... 13 

(5) On an application for a — of adminis- 

tration under Act XXVII of 1860, 
where the applicant claimed as heir 
of the deceased and impugned his 
marriage, •» Held that the Judge 
was bound to enquire summarily 
into the question of the maiTiage 
of the deceased and the consequent 
legitimacy of his children ... 25 

(6) It is not the policy of Act XL of 1858 

to prevent parties from performing 
their natural duties by the younger 
members of their family who may 
be deprived of their natural parents, 
and it should not be considered as 
an axiom that an uncle or other 
near relative will necessarily defraud 
a minor and ought therefore to be 
refused a — under that Act ... 26 
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Cebtipicatb.— ( Contmned,) 
(7) Rule as to the person to wbom a — to 
collect debts and manage estate of 
the deceased should be granted ... 41 

Civil Court. 

The Court of the Judicial Commis- 
sioner of Assam is the — contem- 
plated bj Section 29 Act XL of 
1858 .,. 34 

GoHTBMPT OF CouET. See Sale (1) 

Coots. 
(l>AVljcrc a decree of the High Court 
dismissed an appeal with — except 
as to certain appellants who were 
released and to whom — were award- 
ed, and those appellants incurred 
no separate — on account of their 
ap|)eal, but took advantage of the 
joint appeal and ioint Counsel of 
the other appellants, Held that 
they had nothing as — to gain from 
the <lecree of the High Court, but 
that they were entitled to their 
— in the l^ower Court, notwith- 
standing a separate order for the 
presentation of a second petition 
to that Court re^rding those — , 
such order being held to be merely 
f<irmal ,,, \\ 

(2) Where a mother's office of guardian 
of her minor son had ceased when 
she brought a suit, and she brought 
a suit knowfng that she had no 
authority to sue as guardian, and a 
decree was given against hor per- 
sonally and not against the estate 
of her 8on» she alone was held re- 
sponsible for the — ... 17 

CtOSS-DECBEES. 

According to Section 209 Act VIII of 
1859, which is imperative and gives 
no discretion, — whether appealed 
or not, must be set against one 
another, the larger of the two 
decrees being executed for the dif- 
ference ^^^ 1 

!>• 

Dahages. 

See JurMictioR, 
l»«BTs. See Son, 
|>iCEAsBD Pbbson. See Appeal (2) 

(1) A — heW to be a part o< a judgment 

debtor's eflects and not to fall under 
^ *»ead of immoveable property... 28 

(2) No appeal lies to set aside a sale of 

a — under Act X of 1859, the 
only remedy being by regular suit 
"* pJ^s^ribed by Section 104 ... i^. 
{i) A r^iilarly constituted — - cannot be 
over-r|^den or annulled by a mis- 
cclhineous petition. If the judg- 
aiv*nt-debtor wishes to proceed 
against the decree-holder, he must 
do so in a regular suit ... 3) 

See Appeal (]) 



Degree. — ( Continued.) 
See Co8U{\) 
See Cross — 
See Interest (I) 
Decree op Privt Council. See Interest (2) 
Decree-holder. See Decree (3) 
See Execution (3) 
See Interest (1) 
See Voluntary Payment. 
Defect of Parties. See Pleading. 
Deposit. See Execution (3) 

E. 
Evidence. See Witness (1) 

EXRCUTION. 

(1) Section 230 Act VIII of 1859 is ap- 

plicable to the case of a person 
who, though personally the defend- 
ant in the original suit, was 
legally more than the defendant as 
regards the prtrlicular portion of 
land in dispute in — ... 18 

(2) Where an Ameen was appointed to 

measure and give possession of 
land in — of a decree, the one 
month allowed for preferring a 
claim under Section 230 must° be 
calculated from the date when the 
Ameen gave over pos-session and 
not from the date of the final re- 
port ... ib. 

(3) Where a Jucljre (in reversal of an 

oi-der of the Lower Court) admit- 
ted the claim of a person represent- 
ing himself to be the purchaser of 
a decree from the decree- holder, to 
execute the decree — Held that the 
Judge had no juiisdicticm under 
Section 11 Act XXIII of 1861, as 
the applicant was not a party to 
the suit in which the decree was 
given, nor (as the Lower Court had 
ruled) the representative of such 
Pa'-^y ... 35 

See Apjwal (5) (15) 

See Decree (3) 

See Full Bench Rulings (2) 

See Interest (\) 

See Limitation (I) (2) (3) 

See Security, 
ExpARTE Decree. See Appeal (16) 
See Procedure. 

F. 
Father. See Son. 
Fine. See Witness (2) 
Full Bench Rulings. 

(1) A certificate under Act XXVII of 

1.860 is not indispensable in order 
to allow a party who is next heir 
to conie in to represent a deceased 
party in a suit ... 13 

(2) An appeal does not lie under Section li 

ActXXHi of 1861 from an order 
in execution in which the repre- 
sentative of a deci-ee-holder was on 
one side, and a stranger (the auc- 
tion-pui-chaser) on the other „ 15 
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G. 



Guardian. 



A Court cannof, solely on the petition of 
a party, cancel a certificate grant- 
ed to him under Act XX of 1841, 
or declare that his trust and guard- 
ianship have ceased. If he gives 
up his duties of his own accord, he 
does so on his own responsibility, 
and the Court will not order him 
to act ... 23 

See Costs (2) 

See Minors, 



H. 



Ueib. 



See Ancestral Debts, 
See Cerlificate(7 ) 
See Mesrte Pro/its, 

Hindoo Law. See Son, 

UOLIDATS. 

Au appellant, whose time for appealing 
expires during — , may put in his 
appeal on the first day the Court 
opens after the — ... 40 

I. 

Inhbritancb. See Ancestral Dehti (\) 
Intkrest. 

(1) Held, with reference to the circum- 

stances of the case, that there was 
no such neglect on the part of the 
decrte-holder in executing his de- 
cree as to justify the amount of — 
claimable under the decree being 
limited to the original sum due as 
principal ... 32 

(2) Where a decree of the Privy Council 

does not give — , the Court execut- 
ing such decree has no power to 
allow — ... 37 

See Appeal (4) 

J. 

Judgment. 

W here a — in one case governed other 
cases, Held that the filing of that 
judgment jiras a subsUmtial com- 
pliance with the requirements of 
the law, and that the filing of the 
short judgment, referring to the 
other jmlgmcnt was merely formal, 
and the delay excusable .». 9 

See Appeal (11) 
Judcmknt-Creditor. See Security, 
Judgment- Debtor. See Decree (3) 
See Security. 
See Voluntary Payment. 
Jurisdiction. 

A suit for the price of trees cut down 
and removed is not the less a suit 
for damages, because the Court, in 
order to determine whether the 
plaintiff is entitled as damages to 
the value of his trees, has to go 
into evidence as to whether they 
belong to the plaiutiil' or not. 



Jurisdiction. — ( Continued.) 

Such a suit is cognizable by a Coart 
of Small Causes, and no special 
appeal will lie ... 3 

See Execution (3) 

L. 

Lease. 

Section 243 Act VIII of 1859 gives 
no authority to a Court to give a — 
or mortgage of attached property, 
> butonly togivetimetothejudgment 
debtor to mortgage or let bis land 
or sell part of it when he can satisfy 
the Court that there is reasonable 
ground to believe that the amount 
of the decree will be raised thereby 5 

Legitimacy. See Certificate (5) 

Limitation. 

(1) Section 2 Act XI of 1861 does not 

give a fresli starting point, but 
simply restricts the operation of 
Section 20 Act XIV of 1859 until 
the 1st January 1862, with<mt re- 
ference to the date of the passing 
of Act XIV, or without curtailing 
the period within which limitation 
under that Act bars a claim to 
revive a decree passed before the 
passing of the Act ... 6 

(2) Where the last application to execute a 

decree passed in 1 854 was made in 
November 1862,— Held that the 
ca.se must be disposed of under 
Act XIV ... ib. 

(3) Accoi-ding to Section 21 Act XIV, the 

application for execution must be 
made within three years from the 
time of the passing of the Act-, and 
not from the time of its coming into 
operaticm. Act XI of 1861 notwith' 
standing ... 27 

Lunatics. See Civil Court. 
M. 

Marriage. See Certificate (5) 

Mesnb Profits. 

Semhle. — A claim for — may be en- 
forced against the heirs of the 
original ejector ... 10 

See Pleading. 

Minors. 

Under Section 14 Act XL of 1858 an 
estate ceases to be subject to the 
jurisdiction of the Court of Wartls 
when any of the co-pmprietora 
attain majority; but the Judge 
may, on the represertation of the 
Collector, direct him to retain 
charge of the pei^sons and shares of 
the still disqualified proprietors 
during the continuance of their 
disqualification, or until such time 
as it is otheinirise ordei'ed ... 2 

See Certificate (6) 

Mortuag£. See Lease. 
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N. 



Nahb. See Witness (1) 
Notice. 

Issue of — on the parties, and not 
their pleaders, is not barred by 
Section 18 Act VIII of 1859 ... 21 

P. 

Fakties. See Pleading. 

PLIA0BH. 

The dismissal of a -- notwithstand- 
ing his honorable acquittal was held 
to be illegal and contrary (o the 
provisions of Act XVIIl of 1852 
and all principles of justice and 
eqiiity ... 22 

See Notice (1) 

PtBADnVG. 

Where a decree for wasilat was given 
against the manager of an unregis- 
tered Trading (S)mpany, and the 
plea that the Company was not a 
corporate body and therefore not 
liable without a disclosure of the 
names of the parties constituting 
the Company, was not taken until 
the execution stage, — Held that 
I the plea was a technical one, and 

' taken too late to be of any weight 

in a Court of Equity .„ 7 

PiACTicB. See Judgment, 

PSOCBDUSB. 

A defendant in a suit instituted be- 
fore the passing of Act VIII of 
1659 is entitled under Section 387 
to any advantage of right which he 
might have possessed under the 
old — ; but this does not bar him 
horn availing himself of any advan- 
tages which he may obtain from 
the new — , e. g, a re-hearing, 
under Section 119, in the case of 
an ex-parte decree ... 36 

PioaAMATiow. See Witness (1) 
Pio roRMA Defendant. See Appeal (1 4) 
PoicHASBR, Rights or. See Sale {^2} 
PcicHASEB OF Decbbe. See Execution (3) 

R. 

Rehearing. See Procedure. 

RiuoioDs Endowments. See Appeal (10) 

RwABD. See Appeal ( 1 9) (20) 

Respobdent. See Appeal ( 1 6) 

REVERSAL OP Sale. See Appeal (18) 

Rbyibw. 

A Judge«annot, by transferring a case 
to his own file, confer on himself 



the pwer to review an order of 
dismissal pronounced by a Princi- 
, pal Sudder Ameen 
See Appeal (6) (12) 



29 



S. 
Sale. 

(1) A party who bids for an estate at a — 
in execution with knowledge that he 
is not in a position to deposit the 
earnest money, obstructs the busi- 
ness of the Court, and is guilty of 
contempt of Court punishable un- 
der Section 228 of the Penal Code 3 

(2) Semhle.'^A purchaser at a — in exe- 
cution of a decree has no greater 
rights than a purchaser under a 
decree in Chancery whose rights 
are liable to be defeated by a re- 
opening of the biddings by order of 
the Court ... 29 

(3) At a — in execution of a decree, when 
the ~ of any lot is completed, the 
purchaser should then and there 
be required to make the deposit 
prescribed by Section 253 Act VIII 
of 1859; failing which, the lot 
should at once be put up to sale at 
the risk of the first purchaser. The 
decree-holder, if the party to whom 
the lot is knocked down, is equally 
bound to make the prescribed de- 
posit as any other auction pur- 
chaser ... 30 

See Appeal C4) 

See Decree (2) 

See Security. 

Security. 

A judgment-creditor is entitled to take 

out execution without giving , 

and a judgment debtor cannot stay 
a sale without giving — ... 42 

Small Cause Coubt. See Appeal (17) 

Son. 

According to Hindoo Law, a — , who 
has not inherited his father's estate, 
is not liable for the fether's debts... 1 

Special Appeal. 

The High Court refused to show indul- 
gence to a special appellant whose 
time for appealing had expired by 
his not exercising due diligence, 
and intimated that the vacations 
were not to be added to the pre- 
scribed periods for appealing „. 13 

Stamp. See Appeal ( 1 ) 

Suit. See Decr^ee (2) (3) 

Summons. See Witness (I) 

T. 
Title See Jurisdiction. 
Trading Company. See Pleading. 

U. 
Uncle. See Certijicate (6) 
Unregistered Trading Company. Sec Pleading. 

V. 
Vacations. See Special Appeal. 
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VOLUHTARY FaTMENT. 

A payment made by a judgment debtor 
to the assignee of a decree-holder 
was held to be a voluntary pay- 
ment, which could not defeat the 
rights of the decree-holder 

W. 

Will. See Certificate (1) (2) (3) 



Witness. 

(1) A Nazir's report of service of sum- 

mons or of issue of proclamation 18 
not legal evidence on which to 
punish a — failing to attend a 
Court of justice when duly sum- 
moned 

(2) The amount of fine that can be im- 

posed by law, on a — evading pro- 
cess is limited to Rs. 1,000 



9 



iS. 
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Jab 
Chulkoo Dutt Jba vs. Leelanund Singb 

D. 

Deokeenandun Roy vs. Kalee Persbad ,„ 
Dwarkanatb Sandial vs. Purmesbur Sing ... 

E. 

Edoo vs. Mcbdee Kban 

Boim Bandee Begum vs. Syud Kufil All ... 

G. 

Golam Esba vs. Hurrisb Cbunder Mookerjee 

Grees Cbunder Doss 

Gurecb Hossein Cbowdbry vs. Wise 

J. 

Joomai vs. Wahid AH 
Joykiasen Bose vs. Wise 

K. 

Kaleeka Persbad Bbuttacbaijee v^. Dbukbi- 

naKaliy Dabee 
KuooD?oc Bucktesbur vs. Kajab Cbunder 

Seekur 
Ktsheenatli Doss vs. Bbawanee Dossee 
Khellut Cbunder Gboae vs. Prosunnomoye 

Dossee 
Khudeeram Singb vs. Sbam Singb Poojoory 
Kbhtopershaud Chuckerbutty vs. Rada- 

kanto Bbuttacbarjee 
L. 

Leelanund Singb vs. Banee Madbub Singb... 
Lootfiir Ali Khan vs. Sadda Brut Persbad ... 
Liichmeeput Doogur vs. Jugut Indur Te- 

T»aree 
Lucbinun Per sad vs. Ameer AH 
Lucbmun Persad vs. Juggurnath Doss 
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M. 

Madbub Cbunder Dutt vs, Joykissen Moo- 
kerjee ... 29 

Mabatab Cband Bahadoor vs. Huro Mobun 

Acharjee ... 1 

Mahomed Saleb vs. Government ... 26 

Mirza AUy Hossein r*. Dhunput Singh ... 19 

Mohesh Cbunder Mookerjee vs. Kadarnatb 

Cbatterjee ... 3 

Mootbooranautb Chuckerbutty r*. Kissen 

Mobun Gbose ... 9 

Mosuruf Ali Chowdbry vs. Jauokenath 

Adhicaree ... 40 

Motee LaU vs. Ram Doss ... 88 

N. 

Nilkant Bbuttacbarjee ... 9 

Nobocomar Gbose vs. Indrodeb Roy ... 10 

Olongo Moonjoree Dossee vs. Gobindnath 

Sen ... 13 

R. 

Radbabullub Surma vs. Anundmoyec Debea 39 

Rajnarain Koer vs. Inder Cbunder Baboo ... ib. 
Ram Coomar Chowdbry vs. Nobin Cbunder 

Chowdbry .. 33 

Ram Lall Chowdbry us. Surdarec Jab ... 21 

Rash Beharee Singh vs. Koonj Beharec Singb 31 

Rogboonath Persad vs. Velaettee Begum ... 27 

Russoolun vs. Fuzcelut-oon-nissa ... 36 

S. 

Sheo Prosunno Singh r*. Shib Lall Jba ... 1 
Shib Deen Tewary r*. Bukshee Ram Protab 

Singh ••• 3 

Shumboo Cbunder Kban vs. Isban Cbunder 

Banerjce ... 23 

Sobudra vs. Roy Kalika Sahoy ... ib. 

Sreedhur Churn Nundee r*. Juggobundoo 

Paul ... 37 

Sufferoonissa Bcebee vs. Gbolam Hossein 

Cbowdry ... 2 

Syud Agameer vs. Gomanee Khanum ..* 6 
T. 

Taylor vs. Nundee Jan ... 25 

Thakoor Doss Roy vs. Hurry Doss Roy ... 21 
Tripp vs. Nursingb Cbunder Mitcer ... 7 

U. 

Umrit Lall Bajpye vs. Sheeb Persbad Baj- 
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A. 

Abdijctton. 

The prisoners having been sentenced 
for abetment of — of a woman 
under Sections 109 and 498 of the 
Penal Code, and for wrongful con- 
cement of her under Section 343, 
Hblb that both sentences could 
not stand, and that, as the essence 
of the case was — , the prisoners, 
as abettors therein, should be pun- 
ished for it alone ... 21 

Abeimbi«t. See Abduciion. 

See Marriage (2) • 

AbCTHKKT of MtJROER. 

There can be no conviction for — 
without proof of murder ... 12 

Act V op 1857. 

Section 11. See Rioting, 

AcTuvor 1860. 

Section 59. See Murder, 
Section 59. See Transportation, 
Section 109. See Abduction, 
Section 147. See Rioting, 
Section 217. See Public Servant, 
Section 302. See Dacoity (2) 
Section 343. See Abduction. 
Sections 395 & 396. See Dacoity (2) 
Section 467. See Forgery, 
Section 474. See Possession of Forged 
Document, 

See Marriage (I) 

See Abduction, 



See Murder (3) 

See Witness (4) 

See Land Dispute (1) (2) 

See Land Dispute (3) 

See Murder (3) 

See Appeal (2) 

See Jurisdiction, 



Section 496. 

Section 498. 
Act XXV OP 1861. 

Section 54. 

Section 195. 

Section 318. 

Section 319. 

Section 380. 

Section 434. 

Section 435. 
Acttiof 1864. 

Section 2. See Whipping, 
Adults. See Whipping, 
AtpeaIm 

(1) The High Court has no jurisdiction to 

hear an — fi:^m a conviction and 
sentence bj the Superintendent of 
Cachar in Lis ctpacity of Magis- 
trate of the district 

(2) Id a case of dismissal of complaint bj 

a Deputy Magistrate, it was held 
that a prosecutor had no right of 
— , but ought to have moved the 



18 



Appeal. — ( Continued.) 

Magistrate to procure, under Sec- 
tion 434 of the Code of Criminal 
Procedure, a reversal, by the High 
Court, of the order of dismissal ... 23 
See Bail, 

B. 
Bail. 

A single Judge of the High Court may 
order the release of a prisoner on 
— pending the hearing of an ap- 
peal ... 18 

C. 
Cachab. See Appeal ( 1 ) 
Cattle-Trbspass. See Rioting. 
Charge. 

(1) A Judge may give the Jury his opini- 

on of the guilt or innocence of the 
prisoner if he shows them clearly 
tliat the decision rests with them... 5 

(2) In a case of dacoity the Judge should 

direct the Jury to convict onlv if 
they find that all the prisoners had 
the intention of causing wrongful 
loss to the prosecutor ... 8 

(3) Where different trials are held at dif- 

ferent times and against different 
prisoners in respect of the same 
crime, a new charge specifying the 
])articulars required by Circular 
Order No. 5, dated 5th February 
1 863, should be delivered in eacn 
case ... 15 

Cheating. 

To induce a son to pay his father's 
debts, by acting merely on his fear 
of consequences to his father, is 
not — . To describe those conse- 
quences to be more serious than in 
iact they were likely to be, may be 
to deceive, but is not — if done 
without any fraudulent or dishonest 
intention ... 25 

Collbctobate Chbllan. See Forgery, 

Complaint. See Appeal (2) 

Complainant. See Summons (1) (2) 

D. 
Dacoity. 

(1) A person convicted of and sentenced 
for — cannot also be convicted of 
and sentenced for receiving or re- 
taining the stolen property thereby 
acquired ... 27 
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D ACOiTY. — ( Continued.) 

(2) If a person concerned in a — uninten- 

tionally commits murder, he h 
liable to punishment under Section 
396 of the Penal Code, but he can- 
not be separately convicted of mur- 
der under Section 302, and of com- 
mitting — under Section 395 ..• 30 

(3) Discussion as to whether the offence 

was house-breaking by night or 
— ... 39 

See Charge (2) 
Death. 

Where a prisoner was pregnant, the 
sentence of — passed upon her was 
ordered not to oe carried out until 
after her delivery ... 1 

See Murder (I) 
Dismissal of Complaint. See Appeal (2) 
DRUNKENNBSd. See Murder (2) 

EviDBKCB. See False— 

See Witness (1) (2) (3) (4) 

F. 
False Evidence. 

(1) Held by the majority of the Court 

that there ought to be a locus 
pasnitenticB for witnesses, who have 
deposed falsely, retracting their 
false etatements ... 10 

(2) The denial of one's relationship to his 

brother whose witness he was, was 
held to be a kind of — meriting 
only a mild punishment ... 14 

(3) Where a plaintiff before a Moonsiff 

came and petitioned the Judge 
complaining that the MoonsiO had 
improperly refused to examine his 
witnesses and had dismissed his 
suit, although informed that wit- 
nesses were m attendance, and the 
Judge upon examining the peti- 
tioner upon solemn affirmation and 
finding the charge unproved, or- 
dered proceedings to be taken 
a<;ainst the petitioner for giving — 
Hb{.d that the Judge had no au- 
thority to examine the petitioner 
upon oath in such a case, and that 
the oaths having been made and 
the evidence given coram nonjudice, 
could not form the subject of a 

f)rosecution for — ... 15 

d by the majority of the Court 
that a sentence of 5 years* imprison- 
ment was not excessive in the case 
of a man convicted of making a 
false statement in a judicial pro- 
ceeding, with the intention of de- 
feating the ends of justice by 
procuring the acquittal of a guilty 
person ... 16 

See Jurisdiction, 
FoBGBD DocDMENT. See Possession of Forged 
Document, 



FOBQBET. 

A fraudulent alteration of a CoUect- 
orate Chellaun is a — of a docu- 
ment described in Section 467 of 
the renal Code ... 22 

G. 
Grievous Hubt. See Murder (5) 

H. 
Hovse-bebaking. See Theft, 
House-breaking bt Night. See DaeoiUf (3) 
Husband. See Kidnapping. 
I. 

Illegal Mabriage. See Marriage (I) (2) 
Imprisonment. See Murder (4) 

See Transportation, 
Intention. See Murder {\) 

J. 
Judgment. 

A Magistrate is not bound to give his 

opinion as to the character of the 

evidence in prolix detail ; much less 

the Judge in confirming the sen- 

. tence passed by the Magistrate ... G 

JUBISDICTION. 

A Sessions Judge is competent under 
Section 435 Code of Criminal Pro- 
cedure, to order the committal of 
a person accused of giving false 
evidence after the discharge of such 
person by the Magistrate, Section 
359 notwithstanding ... 3 

See Bail (\) 
JuBT. See Charge (1) (2) 

K. 
Kidnapping. 

A husband or those who aided him 
cannot be convicted of — for taking 
away his own wife ; but they are 
guilty of rioting if they carry out 
the husband's object of getting pos- 
session of his wife by force and 
violence and in the darkness of 
night ... 12 

L. 
Lamd Dispute. 
(i)Ina ca«e of — the Magistrate should 
record the proceedings required by 
Section 318 Code of Criminal Pro- 
cedure, and look to possession, not 
to right, t. e,, maintaining in posses- 
sion the party in possession, and for- 
bidding disturbance of possession ... 2 

(2) A Magistrate has no authority to re- 

store to possession a person who 
has been illegally dispossessed. He 
must declare the party in actual 
possession entitled to retain pos- 
session until ousted by due course 
of law, and forbid all disturbance 
of such possession in the meantime 5 

(3) Where there was a dispute as to the 

actual possession of land, not be- 
tween two CO- proprietors, but be- 
tween two rival^rybts,— -Hbw), that 
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LiHD DisFVTB.— (Continued,) 

instead of attaching the whole estate 
under Section 319 Code of Criminal 
Procedure, the Magistrate ought to 
bare settled the dispute as between 
the ryots 

LocfW PosiiiTBNTiJB. See False Evidence (1) 

• M. 



28 



Mauugb. 

(1) Proof of dishonest or fraudulent intent 

is necessary for a conviction under 
Section 496 of the Penal Code of 
lalsely going through the ceremony 
of — ... 13 

(2) The mere act of allowing the — to 

take place at one's house does not 
amount to the abetment of an 
ill^— • ... 14 

MCIDER. 

(1) Where the intention of causing death 

was not sufBciently established, a 
sentence of death was commuted 
to transportation for life ... 2 

(2) In a case of — committed in a drunk- 

en squabble, it was held that volnn- 
tary drunkenness, though it did not 
palliate any ofience, mi^ht be taken 
mto account as throwing light on 
the question of intention ... 24 

(3) CJoarse to be followed under Section 

380 Court of Criminal Procedure 
in a case of — (1) where a sentence 
of transportation for life is passed, 
(2) where it is considered expedi- 
ent, with reference to Section 54, 
Code of Criminal Proced ure, to com- 
mute the sentence to anything less 
than that for transportation for life 27 

(4) Where the law gives the alternative 

punishments of death, transporta- 
tion for life, and rigorous imprison- 
ment extending to 10 years, a sen- 
tence of 14 years* transportation is 
illegal. If the Judge thinks it 
proper to pass a sentence of trans- 
portation short of life, he should 
pass a sentence of imprisonment for 
the term fixed by law, and then, 
under Section 59, change it to trans- 
portation for that period ... 30 

(5) In order to convict a person of —- 

arising out of grievous hurt, it is 
indispensable that the death should 
be clearly and directly connected 
with the act of violence ... 31 

(6) A conviction for — was held to be 

wrong in a case where a jjrisoner, 
taking advantage of an incident 
which occurred in what till then 
had been a fair fight, struck his op- 
ponent and knocked him over •. 36 

See Abetment of Murder, 

See Dacoity (2) 



P. 

Personal Pbopbrtt. 

If personal property of which a person 
has been unlawfully deprived come 
into the hands of a Magistrate, be 
may direct its restoration to the 
owner ; otherwise the owner must 
sue for its value In the Civil Court... 5 

Possession. See Land Dispute. 

Possession of Forged Document. 

It is not sufficient for a conviction under 
Section 474 of the Penal Code to 
say that the prisoner might possi- 
bly have used an altered docu- 
ment. The guilty intent must be 
proved, not inferred ... 12 

Pbegnanct. See Death (I) 

pRi VATE Defenc b. See Right of Private Defence, 

Prosecutor. See Appeal (2) 

PunLic Sebvant. 

it is only necessary for a conviction 
under Section 217 of the Penal 
Code, to show that the prisoner 
knew that the person he released 
was in danger of punishment, and 
that the prisoner released such per- 
son with the intention of saving 
him ... 5 

R. 

Receiving Stolen Pbopebtt. See Dacoity (I) 

Right of Pbivatb Defence. 

The right of private defence cannot 
be pleaded by persons who, believ- 
ing they will be attacked, court 
the attack ... .11 

Rioting. 

The prisoners having been part of 
an assembly of more than five per- 
sons, whose common object, as 
apparent from their acts, was by 
means of criminal force to recover 
possession of their cattie seized 
for trespass (whether properly 
pounded or not),, and who made use 
of such force and took away their 
cattle, were held guilty of — , and 
liable to conviction under Section 
147 of the Penal Code, and not 
under Section 11 Act V of 1»57 ... 21 
See Kidnapping, 
S. 

Sentence. See Abduction, 

See Theft. 
Summons. 

(1) A complainant^s deposition must show 

some grounds for proceeding be- 
fore a Magistrate can legally issue 
a— ... 33 

(2) The Deputy Magistrate was held to 

have been wrong in summoning 
the parties charged before examin- 
ing the complainant ... 37 
Sundays. 

Magistrates should not take up judi- 
cial work on -« ... 2 
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T. 



Thejft. 



A person may be convicted of — in 
a building and of house-breaking 
by niffbt with intent to commit — , 
thoueb, if the Judge consider tbe 
punishment for the first sufficient, 
ne need not award any additional 
sentence for the second 

Tbanspoetation. 

Under Section 59 of the Penal Code 
a Court can sentence to — only in 
a case in which the offence is pun- 
ishable with imprisonment for 7 years 
or upwards. It may, in passing 
sentence for the offence, commute 
the imprisonment to — ; but it 
cannot commute afVer the sentence 
of imprisonment has been passed... 

See Murder (3) (4) 

W. 

Whipping. 

In the case of adults on a first con-^ 
viction, or in the case of juvenile 
oflenders whether for a first or any 
other offence, — can only be in 
lieu of any other puuishmcnt 

WiFS. See Kidnapping, 

Witness. 

(1) In every Sessions trial, no matter how 
often the case has been before the 
Court, the — must be examined 
de novo in the same manner as if 
the case were entirely new, and the 
— had not been examined before. 
To read to a — his deposition ou 



31 



35 



38 



Witness. — ( Continued.) 

a former trial is not an examination 
of the — in the presence of the 
accused 

(2) It matters not how often the same 

offence is the subject of a Sessions 
trial, but every accused has a right 
to have the whole of the evidence 
^iven and recorded in his presence 
just as if the — had never before 
given his testimony on the charge 

(3) A memorandum by a Judge that cer- 

tain — had deposed the same as 
the former — is not in accordance 
with the requirements of Section 
195 of the Code of Criminal Pro- 
cedure 

(4) A Sessions Judge must form his opi- 

nion on the evidence taken before 
him, and cannot act on depositions 
recorded before his predecessor. 
If the Judge who recorded some 
of the depositions of the witnesses 
on a Sessions trial is obliged to 
leave the district before he can 
conclude the trial, his successor 
must re-commence the trial de novo 

(5) Whenever a prisoner is put on his 

trial he is entitled to nave the — 
examined de novo if he has pre- 
viously given evidence on the trial 
of another prisoner in the same 
case ; and it is not sufiicient to 
require the — to identify the pri- 
soner and to read over to nim 
bis former examinauon and re- 
quire him to attest it 
See False Evidence (I) 
Wrongful Confihbhbnt. See Abduction, 
Wbomgful Lots. See Charge (2) 
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, V. Bayley, Judge. 

t Fjamil J— Onus probaadl 
leg'atlon of separatloiii dkO. 

Case No. 6J 7 of 1863. 

AppliniatioTk for review of Judgment passed 
by the Hofi'ble Justices Bmyley and 
Soberts OH the 2Sth July 1863, m Regu- 
hr Appeal No. 297 o/*186l. 

Mossamat BiUsh Koonwar (Appellant) 
J^HHonerf 

versus 

Bdboo Bhawanee Buksh Narain and others 
(Respondents) Opposite party* 

Bdboo Luekee Chum Rose for Petitioner. 

Tike original ttattu of all Hindoo fomilies must be 
yresomed to be joint and andivided. The onus probandi 
k OD those who put forward claima upon the basis of 
Mptntion and self-acquisition. Proof of separation of 
mam is not safficient to shift the burden of proof! 

T^ learned Counsel, who has appeared 
for the applicant, has urged that, in this case, 
there was quite sufficient evidence to show 
h prima facie case of separation, and, as be- 
tween the co-parceners, partition of shares ; 
that there may be a^ recognized division of 
shares between co-parceners without a joint 
estate necessarily ceasing to exist for revenue 
or other purposes ; that the separation con- 
templated by Hindoo Law was either of 
food, family, or shares, and that the word 
** separation " was used in respect to these 



shares distinctly from the use of it in resptsot 
to estate ; that thus, in the present case, it 
being shewn that there was a separation of 
shares, it was for the opposite party not 
simply to rely upon the presumption of a 
joint undivided estate being sufficient to give 
the widow no more than maintenance accord- 
ing to the Mitackshara Law, but that it was 
also for the opposite party to clearly rebut 
the proof given that there was such sort of 
separation as by the Mitackshara Hindoo 
Law would entitle the widow to be consi- 
dered an heir. Verse 4, p. 372 of Mitackshara, 
Section 30 Chapter XI of Dyabhaga, Sec- 
tions 436 and 437 of Elberling's Treatise, and 
p. 20 Volume I of Hacnajgh ten's Hindoo 
Law, are cited in support of this argu- 
ment 

I do not see that the argument is sounds 
or the authorities applicable. Upon the facts 
of this case, we have held it clearly proved, 
not only that here there was to be rebutted 
by the applicant a presumption of a joint 
undivided Hindoo family, but that there 
was also sufficient evidence that the property 
was in no way divided in that sense in 
which, under the ordinary construction of 
the Hindoo Law of Mitackshara, would enti- 
tle the widow to be considered as heir. The 
few detached sentences of doubtful construc- 
tion which have been cited are of no weight 
against the general broad principle, that the 
original status of all Hindoo families is joint 
and undivided ; and that those, who wish to 
put forward claims upon the basis of separa- 
tion and self-acquisition, must most clearly 
prove those last allegations. Such proof not 
being in my opinion given by the applicant 
in this case, I reject the application. 



X £.«*the decisivns of 1864 which are printed in the Special Number of the Weekly Reporter, are 

omitted from the present series^ 
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The 5th Jaauary 1864. 
Present : 

The HoD'ble F. B. Kemp and G. Campbell, 
Judget, 

ablmltatioii (Rerulation XXZ 1793)A 
Fendenoy of suit bjr Huardian of 
Ktnor non-suited. 

Case No. 794 of 1863. 

Special Appeal from a decision passed hy Mr. 
E. F. Laiour, Judge of Patna, dated the 
I6th December 1862, reversing a decision 
passed by the Principal Sudder Ameen 
of that District^ dated the 1 5th April 
1862. 

Baboo LuchmuQ Pershad (Plaiatiflf) 
Appellant, 

versus 

Juggnrnath Doss and others (Defendants) 
Hespondentt, 

Baboos 31ohesh Chunder Chowdry and 
Taruchnath Sein for Appellant. 

3fr. C. Gregory for Kespondents. 

In a suit by a Minor after attaining majority, no al- 
lowance can be made, under Regulation III 1793, for 
the period of pendency of a suit brought by his guardian 
and eventually non-suited. 

Campbell, J, — Appellant's case has been 
thrown out on the ground of limitatiou, 12 
years having elapsed sinoe he attained ma^ 
jority. He claims allowance for the period of 
pendency of a suit brought by his guardian, 
and eventaally non-suited. Bat we think 
that this does not come within the terms Of 
Begulation III of 1793, that appellant did 
not directly Jbring any suit for 12 years 
after he was competent to do so, and we^ 
therefore, dismiss the appeal with costs. 



The 6th Janaary 1864. 

Present : 

The Hon'ble C. Steer and L. S. Jackson, 
Judges, 

Sale of Rebel's property— Xiimitatlon. 

y Case No. 2866 of 1862. 

Special Appeal from a decision passed by 
Babdo Tarakant Bidyasagur, Principal 
Sudder Ameen of Behar, dated the 30th 
August 1862, reversing a decision passed 
by Moulvi^ Mahomed Abdool Luteef, 
Moonsiffof Gya, dated the 2Sth June 
1861. 

Prosunno Pandey and others (Plaintiffs) 
Appellants, 

versus ^ ^ 

Gnnga Bam (Defendant) RespohdenU 

Baboo Greesh Chunder Ghose for Appellants* 

Mr, C. Gregory for Respondent 

Where the property of a rebel hat been sold, any 
party claiming an interest in the thing sold is boano, 
under Section 20 Act IX of 1859< to bring his suit within 
one year from the date of the order of oonfiscation. 

Steer, J. — The Principal Sudder Ameen 
has found, as points of fact, that the house, 
the subject of this suit, was the exclusiye 
property of the rebel Durshun Pandey ; that 
it was seized, confiscated, and sold by Gro* 
vernment ; and that the present suit, which 
claims a part of the house, not having been 
brought within one year from the date of 
the confiscation, is barred under Section 20 
Act IX of 1859. 

It is contended that the Section abore 
quoted is inapplicable, as the present suit 
is not to reverse the sale of Durshun's rights 
and interests, but to establish the right of 
the plaintiff to a share in the house. 

We hold that the ground urged is unsound. 
The fact which the Court has found that 
the house was exclusively the property of 
Durshun is conclusive, and there is no 
doubt that where, as in the present case of 
A sale of property belonging to a rebel, the 
thing itself is sold, any party who claims to 
have any interest in the thing sold, is bound 
to bring his suit within one year from the 
order of confiscation. We dismiss the 
speoial appeal with costs. 
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The 7th January 1864. 

Present: 

The Hon'ble G. Campbell, Judge. 

Frlneipal and Agrent— Porohase by 
JLgeuU 

Case No. 598 of 1863. 

AppUeation for review of Judgment pamed 
iy the HoiCble Justices Kemp and Camp' 
bell^ on the 4th August 1863, tit Special 
Appeal No. 576 of 1863. 

Iflhen Chander Singh, Petitioner^ 

versus 

Shama Churn and others, Opposite party. 

Mr. R. y, Doyne and Baboo Mohendro 
Lai Shome for Petitioner. 

If a principal adopts the acts of an agent in respect 
o! the purchase of a property, he must txke the pro- 
perty tub|ect to the conditions with which the agent 
coounbtred it, notwithstanding any secret arrangement 
betveen them not known to third parties. 

Mb. Dotnb seeks a review on the groand 
that, there being no finding in regard to 
Isben CHander's participnrion in the dealings 
with plaintifi*, nor as to liis having been the 
retl purchaser who found the money, he 
most be taken for the law of our judgment 
to be an innocent principal whose agent, 
Kojlas, dealt with plaintiff without authorirj, 
and that, there beioff no privity of contract 
between plaintiff and Ishen Chnuder, a 
decree cannot pass against the latter. 

The position is certainly a peculiar one, 
And I took time to consider whether the 
review should be admitted for argument. 
Bot, on the whole, I am clear that, on broad 
grounds of equity, the decision must be 
opheld, and that I shonid not be justified 
ia illowing the time of the Court to be 
occnpied by a lengthened discussion on 
BttDy pointa of Law hitherto not definitely 
atalilished in our Courts. The prinripn? 
Hty adopt the agent's acts if he cho(»'<f'.^, or 
■tty reject iliem if he choo8(*B ; but, if he • 
^ adopt tlie<u, ho must Uike the pro)>crty 
Mtject to the coudiiions with which ' the 
>JSMt encumbered it. ' ile cannot, by put* 
tisg forward the 'secret arrangement between 
himself and his agent oot known to thfVd 
pwies, obtain the pro|>erty under more ad- 
^iaUge'ms circumstaiKSea than those uiHler | 
which the agent acting in his own name 
•» • principal had bought it. I reject the 
•WUcaUou for review. 



The 8 th January 1864. 
Present : 

The Hon*ble C. S'eer and L. S. Jackson, 

Judges. 



Malntenanoe—Waivor— Objeotion hy 
Ztespoii€l«»iit (under Seotion 3^8 
Aot VXXX of 1859). 

Case No. 170 of 1863. 

Regular Appeal from a decision passed by 
liaboo Punchanun Hanerjee, Principal 
S udder Ameen of Hooghly^ dated the 
\6th December 1862. 

Ram Lai Mookerjee (Defendant) Appellaui^ 

versus 

Mussamnt Tara Soonduree Debia (Plaintiff) 
and others (Defendants) Respondents. 

Baboos Onoohool Chunder Mookerjee and 
Dwarkanath Mitter for Appellant. 

Mr, R. T, Allan^ and Baboos Prosunno 
Coomar Sein. Otool Chunder Mookerjee, 
and Doorga Doss Dutt for Respondents. 

Appeal valued at rupees 4,300. 

A ri|;ht to maintenance bequeathed to a pers'm is not 
affected by sny private arrangement entered into by 
the members of the testator's family who are einally 
liable to pay the maintenance as a chaise on the testa* 
tor*s es'ate. 

The Plaintiff, however, having chosen to reside in 
and be supported by the family, and having made no 
claim for maintenance for 12 years after the testator's 
death, was presumed to have waived her ri^hc to 
maintenance. 

A Plaintiff (respondent) may take an objectfon nnder 
Section 848 Act Vlll of 1859 against defendants who 
have not appealed but who tn^proformd brought in as 
co-respondents. 

Jackson^ J, — This appeal of the defend* 
ant appears to us entirely groundless. 

The maintenance bequeathed to the plaint* 
iff by the testator was to be a charge on the 
estate, and the three brothers were ail 
equally liable^ to pay the plaintiff wliuse 
rights are not affected by any private 
arrangement entered into by them. 

As to the olijection urged by the lespond* 
ent, a question was raised as to her compe- 
tency to prefer it as against the defeodaoi^ 
who had J\ot appealed, and who were^^r^^ 
formh brought in as co-respondents. Wo 
think (hat, as the ohjection equally affect^ 
the appellant^ and aa these parties were 
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present in the appeal, (be ebjection can be 
heard. 

The respondent's eoBteotion is, that she 
was entitled under the terms of the will to 
maintenance from the testator's death, and 
that the Principal Sudder Ameen, in holding 
otherwise, has wrongly construed the will. 

We have no doubt that, if the plnintiflfhad 
chosen to live separately from the time of 
the testator's death, she could have claimed 
the allowance ; but seeing that it was given 
to her for subsistence and the performance 
of fitting ceremonies, we think it may be 
iairly inferred from the fact of her having 
resided in the family, being fed and sqp- 
ported and taking part in the family worship, 
and from her not having made any claim 
Ibr maintenance ^r fully 12 years, that she 
accepted such residence and support instead 
of the specific allowance given by the will. 

We, tiierefore, affirm the judgment of the 
Cour$ below. Each party will pay his own 
costs, and the appellant will pay the costs 
qf |he ^^o-r^sp^dents. 



The 9th January 1864. 
Present : 

The Hon'ble C. Steer and L. S. Jackson, 
Judges, 

UBlm of Patnee— Xrrernlitiitj. 

Case No. 174 of 1863. 

flegular Appeal from a decision passed by 
Mr, O, W. MaUt, Judge of Beerbhoom, 
dated the 9th February 1863. 

l^ech^am Mookerjee (one of tb^ defendants) 
Apeltant, 

versus 

Is^ur Chunder Mookerjee and others (Plaint- 
iffs) and Fran Kishen Banerjee (Pefeud- 
ant) Respondents^ 

Mr, J. Cochran^ and Baboo Dtoarkanath 
Miner for Appellant. 

Jftr. JiL T. AUan and Uaboos KishenM^h^re 
GkQse a*d Banee Madhub Bau^rj^e for 
..BMpoftdtnla. 

Soil kii^ at ropeeii 7,500« 

il€OtrfiBg to Bfgalation Yin ISlf, the sale of a 
Patnes tqiorf for arrears of renl must take place on a 
day in the Bengalee month of Jeyt. 



Where a pale was advertized to take place on the 
5th Jeyt 1269 which date was erroneoufly stated in the 
sale notice to correspond with Saturday the 17th May 
1862, whereas the 5th Jevt was, to fact, Sunday the ISth 
May, and the sale took place on Satorday the 17th May, 
correspondinsT with the 4th Jevt, the safe was held to b« 
illegal in consequence of its not having tsken place oo 
the 5th Jeyt or any subsequent day to which the aala 
might have been adjourned after due notice. 

Steer, J, — This is a suit to set aside a 
sale of a Putnee Talook on the ground of 
there having heen no arrears and of error 
and irregularity in the sale. 

The Judge has found, hesides other minor 
irregularities, that the sale which was nd- 
Tertised to take place on the 5th Jeyt 1269, 
which was Sunday, actually took place on 
the 4th Jeyt, for which and for other reasons 
he sets aside the sale. 

It appears from the published notice of 
the sale, that the sale was advertised to tako 
place on the 5th Jeyt 1269. By an enor 
said to ha?e been occasioned by an incor- 
rect Almanac, the 5th Jeyt was stated in tlie 
sale notice to correspond with Saturday the 
17th May 1862, but the 5lh Jeyt was, in 
fact, Sunday the 18th May 1862. Now, 
though the sale took place on Saturday tlie 
nth May 1862, it did not take place, ns 
advertised to do, on the 5th Jeyt, and the 
question we have to determine is, whether, 
in consequence of its not having taken place 
on the 5th Jeyt, or any subsequent day to 
which after due notice it might have been 
put off, the sale is illegal. 

Regulation VIII of 1819 speaks of th^ 
Bengalee month, and prescribes that tli# 
sale shall be held on a day in the month of 
Jeyt The date of sale requires to be a 
Bengalee date, a day in Jeyt ; an English 
date need not be given at all ; ond, if it is 
given, it is not given as intimating that the 
sale will be made on that date, but merely 
to supply an English date corresponding 
with the fixed date in Bengalee. When, 
therefore, the Collector discovered, and he 
should most certainly have discovered it, 
that the 5th Jeyt was not the 17-th May, and 
that the 5ih Jeyt fell on a Sunday; he sbonld 
have selected the next following open day, 
«•«., Monday the 6lh Jeyt, corresponding 
with the 19th May for holding the sale. 
Insteac) of doing this, he proceeded to sell 
the Fotiiee Talook on the 17ih May, or on 
the 4t^ Jejt, tljat ii}, a day previous tp w 
fixed d^y. 
^ Bvery aale rtquiresi aa conditions F®'' 
cedent to it, to be rnada at the plnoe wItflPJ 
the adv^ertisemcct soys it shall be hel^, fl«?4 
on the day advertised, or OH S»J ttibseqvew 
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dtj to which the sale may be adjoomed 
after due notice*' fo hold a sale on the 4tb 
Jejt which i«. ajdverfciged to be held on tlie 
5ih Jeyt, without Hoy prior notice of change 
of date is, in lact^ to sell without notice, and 
if so sale at all ; and where there has been 
tach an illegality in the sale before us, 
it is iaposaible that it can be allowed to 

Weagree, therefore, with the Lower Court 
thai the sale must be set aside ; and as to 
the objection raised by the temindar, defend- 
tBt^aa to the costs of suit having been entirely 
tliFOwn on him, we have to observe that, as 
ke waa responsible for seeing that every 
thing relating to the sale is regular, and as 
ii was in his power to stop the Collector 
from selling the Putnee on a date when it 
oould not be legally sold, he has certainly, 
by his own neglect, brought this action upon 
Vimself, and is rightly chargeable with the 
eoiti of it. * The appeal before us is dis- 
niflsed with costs. 



The 13th January 1864. 

Present : 

The Hon'ble P. B. Kemp and G. Campbell, 
Judges, 

BeWr» property (Claim to m tennro 
in;— ^Ziliiiitatioii. 

Case No. 1043 of 1863. 

Special Appeal from a decision passed by 
Mr. F. Tucker, Judge of Shahabad, 
dated the 28M February 1 863, affirming 
a decision passed by Mouhie, Eradut AH 
Khan, Principal Sitdder Ameen of that 
District^ dated the ISth September 1862. 

Bftbdo Nepal Singh (Plaintiflf) Appellant, 

versus 

Bam Surqn Singh and others (Defendants) 
Respondents. 

Mr. i, r, Allan and Baboos Juggodanund 
Mpokerfee, Kisken Sucea Mookerjee, atid 
^9f^ Ckunder Banerjee for Appellant. - 

*•*»•• Dwarkanath Mitier and Mohesh 
C'hunder Chowdry for Respondents. 

^iM ffayrorM^tr, having 6^ aad abandoneil his 
jw Wft«miiig to a rcber« enite which was con- 
ti? !?,V Oot*rmrteat, w— beM not entiOed to recover 
«• WD o» tl^j, gromid (1) that bM *o|t waa l^acred 



by Section 20 Act IX of 1859 and (2) that the Mokw- 
ijree was not an absolute tenure butane on conditba 
of service to be rendered to the fJrmcr proprietor who^ 
estate had been confiscated for rebellioiu 

Axf^'JU^^'^h ^^'-rApPtiXAifT urges that he 

Thn. T '^"^'' ^^' ''^^' ^ ^^'^ property, and 
that he was Willing to render the service 
attaclied to his tenure. 

Respondent takes the counter objection 

IX OM859 '' '^ ^^ ^''*^^° ^^ ^^* 

ha^nVS'? \^^T '>* '^'^ Mokurureedar 
having fled and abandoned the tenure carved 
out of Koer Singh's property, the land in 

tlTltJT ''\ T^^' ^^ ^""^'^ ^«^^" into 
the absolute and direct possession of Go- 

vernment, undercolor of the confiscation of 

Koer Singh s property, and assigned to the 

defendants That being so. we think thit 

the claim should have been brought under 

heard ' """"^ '*'"' '^ ^*'^"^' °^^ ^^ 

We abo think that the Mokururee, not 
being an absolute tenure, but one on condi- 
tion of service to be rendered to the former 
proprietor whose estate has been confiscated 
lor rebellion, cannot now be recovered. 
We dismiss the appeal with costs. 
After this decision was passed and given 
m, Mr Montriou applied to be heard on the 
ground that, although the case had been 
argued by the plenders of the Court he 
having been retained and not hflvin;^ been 
heard, should now be heai-d. We cannot 
re-open the case. '^uuv* 



The 15th January 1864. 

Present : 

The Hon'ble H. T. Ruikes and W. S 
Seton-Karr, Judges. 

Svi4enoQ (Copy of da«d of ptiro]iM«\ 
I -xamltation (HeifaUtioa K SoJ>? 

Case No. 113 of 1863. 

Regular Appeal from a decision passed bu 
the Second FHncipal Sudder Ameen of 
flooghly, dated the Srd Vecember 186^. 

Abundo Moyee Dossee and others (PlaiatiffsJ 
Appellants, 

• tersns 

Mr» J. MtiAewie and others (]»efeQdaigts) 
Respondtmtt. 
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Mr. /?. F. Doyn€ and Baboo Kishen Ku 
shore Ghose for Appellants. 

Mr. G. C. Paul and Baboo Kkettur Mo- 
hun Gangooly for Respondents. 

Suit laid at rupees 52,708. 

A copy of a deed of parchase was refased in evidence, 
tbe plaint ifb, who had taken nearly 10 years to sue for 
the property, being unable to produce tLe original deed 
or even the copy which they produced at the first hear- 
ing of the case. 

Peaceable possession by A for 15 years before the 
date of suit was held to be a bar, under Regulation II 
1605, to any enquiry into the title of the defendants who 
held by purchase from A. 

Seion-Karr^ J, — The main facts out of 
which this case arises, are not the subject of 
dispute. 

Sreenath Mutlick mortgaged the land 
claimed by the pluintifTd, with other proper- 
ties, to the predecessor of the plaintiffs, the 
late Motee Lai Seal. This was on the 14 th 
of October 1841. Sreenath himself died on 
the 12th of September 1845. The mortgage 
money becoming due, Motee Lai filed a bill 
in equity in the late Supreme Court in 
February 1846, and an order being given to 
the Master to take an account of the debt, 
this officer reported on the 7th September 
1852 that a large sum was due under the 
mortgage. Six months were then allowed 
to the roortgngor to clear off his debt and 
redeem the property ; but on the 22nd of 
November 1852, Motee Lai Seal, instead of 
foreclosing the mortgage, put up the mort- 
gaged property for sale, as an asset of his 
debtor, with the permission of the Court, 
and bought the same. Ou the 3rd of Janu- 
ary 1854, Motee Lai, who said he was ob- 
structed in taking possession, sued on a 
writ of assistance, find was put into posses- 
sion of a portion of his purchase by the 
Sheriff's officer. On the 24th of May, 
Motee Lai Seal died. 

Intermediately, however, the property in 
dispute had been put up to auction by (he 
Sheriff on the 13th of January 1846, by 
one Saadut Ali, another creditor of Sree- 
nath, and purchased by him; Saadut in his 
turn conveyed the same privately to Me- 
heroonlssa on the 27th of January 1847. 

In this state of things, the plaintiffs, who 
represent Motee Lai, cloim the property in 
dispute, which consists of 9-6 beegahs, si- 
tuated in Howrah, and very valuable^ on 
the ground of (he hill of eide obtained by 
them in the Master's office* 

Mr. Hadcenxie, a defendant, claims to re- 
tain 4 beegahs of tbeiand eA'thegroand that 



he obtained 1^ beegahs of the same by par. 
chase from Mr. Lancnster, the Executor of 
Mrs. Dpnty, who obtained the same from 
Mrs. Floyd, who obtained them from Prem 
Chnnd Bose under a perpetual lease. The 
remaining 2| beegnhs he obtained from Me- 
heroonissa. Meheroonissa supports this de- 
fence. Another defendant, Mrs. Rogers, alic 
claims to hold her portion of the lands from 
Meheroonissa, and under the purchase from 
Saadut Ali. 

The Principal Sudder Ameen, in not s 
very intelligible judgment, appears to ni to 
hold that the plaintiffs bought nothing, 
though they had rights as mortgagees, and 
that they have made out no claim to disturb 
the parties in possession who hold under 
the intermediate purchase of the common 
debtor's rights by Sandut Ali at the She- 
riff's sale in Janunry 1846. 

The questions of Law arising out of this 
state of things have been very fully aod 
ably argued before us by Mr. Doyne for the 
appellants, and by Mr. Paul for the respond- 
ents, and we now proceed to dispose of the 
same. 

It i^ quite clear that the plaintiffs' action 
is based on the bill of sale in the Master's 
office, inasmuch as they preferred to pur- 
chase their debtor's rights and interests to a 
foreclosure on their own rights as mortgagees; 
and the first point we have to decide is, 
whether this bill of sale can be admitted as 
evidence. The Lower Court refused to re- 
ceive the document, which is dated the 18th 
of February 1853, on the ground that it was 
not filed within the time allowed by the 
Court, and because the original was not 
proved according to the requirements of 
Section II Regulation XXXVI of 1793. 
Now it cannot be contended that, under 
Sections 39 and 128 of tbe Code of Civil 
Procedure, a plaintiff is not bound to pro- 
duce his written document on which he re- 
lies in support of his tlaim with the plaint, 
as well ns to produce ail documentary evi- 
dence which may not have been already 
filed at the first hearing of the suit. Oo 
these points, the Law is dear. But the 
plaintiffs never conformed to either of these 
requirements. 

. When the defendants objected by petition 
in the Lower Court that the pltiin tiffs hsd 
not filed the original bill of pale from ihe 
Master's office, an order was passed for the 
plaintiffs to file the same before the day fixed 
for the issues in the case. The plaintifts 
then professed to be able to pi'oduce the 
deed from a record in a ^se in the ICidaa- 
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pore Court la which it had been filed, but it 
taraed out thnt that deed related to other 
aod distinct property, and it is admitted in 
the eyidence of one Bam Chiinder that he 
made a search for the original deed, in the 
company of Heera Lnl, the son and heir of 
Hotee Lai Seal, but was unable to discover 
aoything regarding it. 

The deed now tendered is a copy obtained 
from the OfRce of Registrar of Deeds at 
Howrah, and it is not even pretended that 
the original deed was drafted with the appro- 
val of the Master in Equity, whose inter- 
ference is only invoked where the parties in 
the suit are unable to agree as to the terms. 
It is clear then, from this, that the plaintiffs, 
who have taken a period of nearly ten years 
to sue for this property, not only could not 
produce the original deed of purchase, but 
knew so little of the matter as to iinagiue 
that the deed would be found filed in another 
case at Midnapore, and that they were an- 
ible to produce even the copy which they 
did produce at the first hearing of the Court. 
We are not inclined to relax the provisions 
of a strict and salutary law in favor of per- 
sons in the position of the plain tifi^s who 
may be supposed fully capable of looking 
af^r their own interests, and we cannot 
admit that the absence of the necessary ori- 
gioal deed, on which the whole claim is 
based, is compensated by the production of 
the writ of assistance, which was granted on 
a mere statement of the plaintiffs, to the 
eflfect that that they had met with obstruc- 
' tions in taking possession. Neither is . the 
evidence of Mr. Anley, which is good as far 
as it goes, sufficient to satisfy us of the 
nature of the deed, or to make us admit the 
copy as a copy of the deed which he himself 
witnessed. 

We may observe here that the Lower 
Court appears to have allowed the deed to be 
put with the record, on the oth of November 
1862, and then in the decision to have re- 
fused to receive the same as legal evidence. 

For the reasons given above, we refuse 
to admit the copy in question. No original 
deed is traced or traceable. The plaintiffs 
claiming to produce the original deed from 
another Court, were obliged to admit tliat 
they laboured under a misapprehension of 
facts within their own knowledge as to the 
character of the deed ; and the copy now 
tendered was never tendered, as it ought to 
hate been, at the first hearing of the case. 

A considerable deal of argument has been 
naed bj the Counsel for the respondents to 
ndooe as to believe that the identity of the 



lands claimed by the plaintifis* with those 
held by the defendants, has not been satis* 
factorily proved. This objection, however, 
is raised at a very late stage of the proceed- 
ings. It does not appear to have been seri* 
ously argued in the Lower Court, though one 
issue was drawn up on this point. The 
lands in dispute are obviously part of Lot 
No. 7, and from the evidence of Mr. Baxter, 
the Sheriff's officer, from that of Mr. Floyd, 
from that of the native witnesses, as well as 
from a map and report of an A.meen deputed 
to the spot by the Lower Court, we are fully 
satisfied that the lands claimed by both par- 
ties are those sold at one time to Saadut All 
by the Sheriff*, and at another to the plaint- 
iffs by a sale held in consequence of pro- 
ceedings held in the Master's office. When 
the Ameen went to the spot, the only bound- 
ary stated to be in dispute was the north- 
ern boundary, and not the eastern bound- 
ary, the letter being only one which, if 
disputed, could raise a doubt as to the iden- 
tity of the lands. When the Ameen went to 
the spot, he found that the northern bound- 
ary was in the deed of mortgage described 
as the premises of one Busseeroodeen, and in 
the Sheriff's sale as the public road, and he 
seems to have held that the land described 
as that of Busseerooddeen had been absorb- 
ed for the public wants. Some question 
did arise as to the position of some lauds to 
the east known ns Kadnmaree, but the 
Ameen was satisfied that the lands were 
identical, and that the eastern boundary was 
now known as Bengal Baboo's land. 

Ou the whole, considering that there has 
never been any dispute about three of the 
boundaries, that the discrepancy as to the 
fourth boundary was soon cleared up, that 
the lands, for all practical purposes, were 
treated as identical in and by the Lower 
Court, and that no argument was advanced 
on this head until this appeal, we admit the 
arguments of Mr. Doyne, and decide this 
point ngaiust the respondents. 

The point that now remains for adjudica- 
tion is that of limitation in favor of the 
respondents, against this heirs of Motee 
Liil Seal. We may observe that the point 
was argued before us last in order, as the 
case proceeded, having been then raised by the 
responden ts. For the plaintiffs, it is contended 
earnestly that their cause of action only 
arose in 1852, and that from this date they 
are admittedly in time : that their rights, 
position, and interests in the property were 
not so identical with those of Sreenath as to 
render it inoumbeQt on them tp sue within 
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ike period in which Sreenaih would have 
been bound to sue : that in 1846, when the 
Sheriflfg sale to Saadut All took place, the 
plaintiffs had only the dry legal title, could 
only then have sued as pledgees of the land, 
and would at once have ccRsed to have any 
interest therein had the debt been paid off, 
as it might have been at any time : that 
greenath had possession and might and 
ought to have sued within 12 years from 
January 1846, whereas the plaintiffs had 
no possession and no right of taking posses- 
sion except by order of Court : that the 
plaintiff's estate was not burdened with 
Sreenath's liabilities, and that they are not 
privy to him in estate : and that, to sum up 
matters, the cause of action did not arise 
to the plaintiffs until November 1852, and 
if it be held that the cause did so arise, 
the plaintiffs had good and sufficient reason 
for not suing until 12 years from that date, 
as it was previously quite uncertain whether 
the debt, which constituted the plaintiffs' 
ILen on the land, would be paid off. 

In support of this doctrine, reference was 
made by the learned Counsel to Moore's 
Privy Council Reports in the case of Troup 
verstu the East India Company.* 

On the other hand, it was contended that 
the plaintifis' cause of action was not the 
mortgage, and that the writ of assistance 
to the Sheriff's offioer did not bind other 
parties : that if, as had been put forward 
by the appellant, the Sheriff's sale, conveyed 
nothing inasmuch as rights of the kind, if 
put up for sale, were not legally saleable by 
Bnglish Law until the passing of Act TI 
of 1855, then Saadut Aliand his representa- 
tives took possession as mere trespassers, 
and without any legal title, as they had 
bought nothing : that it was the more in- 
cumbent on all parties to sue within 12 
years, and that the defacto possession of the 
defendants was notice to all the world that 
the plaintiffs, if they did not foreclose, or 
as possessors of all Sreenath's rights, if they 
did not sue in six months to redeem the 
mortgaged property, were bound to have 
brought an action of ejectment within 12 
years ; and that if the doctrine contended 
for by Mr. Doyne be sound, then the plain t- 
ifki had they purchased, not in 1852, which 
would be six years afi«r the possession of 
Saadut All, but 20, 30, or 40 years after- 
wards, would still have had their right of 
action of recovery, . and that this doctrine 
would be simply intolerable. 

' * Seti Weekly Rspoiter, Privy CoioieU CaMS p. U 1. 



After giving <mr careful attentioa to this 
pai*t of the case, we admit the validity el 
the arguments advanced by Mr. Paul. 

The parallel quoted of reversioners ta the 
estates of Hindoo widows, who are not 
obliged to sue until the death of the widow, 
is not a a fair parallel. The possession of 
Saadut, obtained neither by use of force, nor 
by ingenuity of fraud, renders it necessary for 
us first to enquire whether the plaintiffs can 
be permitted to raise any enquiry into tbd 
title of the defendants, or whether the 
plaintiffs have any right to seek to disturb 
the same, except as suing under Regulation 
II of 1805, or under the well known Law 
of Limitation. Now it is admitted that ths 
peaceable possession of Saadut comm^need 
in 1846, or 15 years before the date of this 
suit, and, this being the case, such posses 
sion bars any enquiry into the defendant^ 
title in this ease. The limitatioB as bs^ 
tween mortgagor and mortgagee does not 
apply, looking to the precise ibrm and 
terms of the plaint. Limitation was run^ 
ning against all parties from 1846, and when 
the plaintiffs obtained a complete title iff 
1852, they were still bound to have sued 
within 12 years from the date of the ftrat 
adverse possession. 

In this view, after a very full oonsidsnio 
tion, we dismiss the plaioftiff's appeal with 
all costs. 



The 16th January 18^. 

Pre$ehi : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

XiaklieraJ land (Aeaumptloii mnd M- 
•eaament of) — Oniui probandl* * 

Cases Nos. 191 and 192 of 186d. 

Regular Appeals from deoi$ion$ parsed btf 
the Principal Sudder Anuen &f Tipperak 
dated the 23rd December 1863* 

Beer Chunder Joobrig Thakoor (Blainiiff) 
Appellanif 

versus 

Shibjoy Thakoor and another (Defendants) 
Respondents, 

Mr. B, Siainforth and Baboo Onoe^ 
Chunder Mookerjee for Appelant. 
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Jfr. R. T. Allan and Baboo C/iunder 
Madhub Ghose for Respondents. 

Salt laid at rupees 6,689-80-9- 12. 

In a suit to resume and assess lands iinJer 100 bee- 
gihs held as rent-free on an invalid title, if the defend- 
ant files his sannud showing the area to be above 100 
bee|^9, it is for the plaintiff who alleges that primd 
Jaae good title of the defendani to be bad, to prove it 
to be so. 

Bayley^ J.— These are two appeals from 
tlie decision of the Principal S udder Ameen 
of Tipperah. In the one, No. 191, the Rnjah 
of Tipperah, the plaintiff in the case, is 
appellant, and one Shibjoy Thakoor is defend- 
ant In the other, the same party, (the 
Bijah) is plaintiff, appellant, and Oraakant 
Soi is defendant, respondent. But it will 
not be necessary to give any decision on the 
merits of this case, as the defendant is 
shewn on the record to have deceased, and 
the appellant has taken no steps to bring his 
representative into Court ; nor has the party, 
▼bo is OH the rocordas petitioning to be the 
representative of Omakant Sen, produced 
any certificate of succession or other legal 
proof of his alleged title. 

In No. 191, the plaintiff sued to resume 
and assess certain lands, being stated by him 
to be 8 droons and a fraction, under Section 
30 R^ulation II of 1819, i.e., as zemin- 
dar of the M^l estate in which they are 
Bitaated, and on account of the said land 
being held by defendant rent-free under an 
ioTalid title. 

Defendant's case is that he holds 7} 
irooDS as rent-free under a valid title, viz,, 

I stiDnad of the then Bajah of Tipperah of 
thelSth Eartick 1196 F. S.; that7i droons 
being an area exceeding 100 beegahs, the 
plaintiff has, under Section 6 Regulation 
XIX of 1793, and Section 30 Regulation 

II of 1810, no legal right to assess or resume 
the lands ; that, even if he had ordinarily such 
legal title, he has himself by contract divest- 
ed himself of it, the Rajah of Tipperah, 
having on the 10th Srabun 1236 F. S., 
agreed not to create or resume any lakheraj 
lands ; and the plaintiff himself, having on 
the 8th Jey t 1262, F. S., entered into a dis- 
tinct engagement that he would not resume 
any lakheraj land which the regulations 
or orders of Government prohibited his 
ddng ; that the orders of Government of 
the 16th September 1844, read with the 6th 
and 9th paras, of the Commissioner's letter 
of the2Dd August 1844, clearly preclud- 
d the Rajah from exercising the rights 
of resumption, and relieved the Rnjah him- 



self from the effect of any resumption opera- 
tions being carried on in his estate on the 
Rajah paying to Government, as revenue, a 
sura of rupees 8,000 per annum in addition 
to his previous rent-roll jurama. The 
defendant adds that the Special Commissioner 
has held, in his decision dated 11th July 
1844, that the Rajah of Tipperah had a 
special settlement in 1236 which was excCU" 
sive of the lakheraj assets, and thus pre- 
vented him from interfering to create or 
resume lakheraj lands. 

The Principal S udder Ameen upon these 
proceedings fixed the following issues in 
Appeal No. 191, viz. : 1*^, whether limitation 
baiTed the suit ; 27id, whether the area 
sought to be resumed exceed 100 beegahs 
or not ; ^rd, whether the lands in suit were 
valid lakheraj or not ; and decided that the 
plaintiff's claim was against the terms of the 
agreement of 1236 by his ancestor, and 
against the 9th para, of the Commissioner's 
letter confirmed by Government, and the 
construction put upon them by the special 
Commissioner. The Principal Sudder Atneeii 
also cited in support of his view Nil Monee 
Singh's case, dated 8th June 1857, S. D. 
A. Rep, 1857, Volume I, page 997. He 
further recorded that, as plaintiff had not re- 
ceived any order of Government to resume 
lakheraj lands, he could not do so ; that the 
plaintiff could " inherit only the right, pro- 
" petty, title, and ownership which the pre- 
** decessors had ;" and that thus " it becomes 
** evident that plaintiff has no power to re- 
'' sume lakheraj lands existing from before 
*' the grant of the said ekrar by his ancestor 
<< in 1236, and when the disputed land is 
** proved to be existing from before the exe- 
" cution of the said ekrar, it was not neces- 
** sary to try the point whether the land in 
" question was being enjoyed and held in 
" possession as lakheraj from before the 1st 
** December 1790, or whether the suit was 
" barred by the Law of Limitation." The 
Principal Sudder Ameen then held that it 
was not legal under the precedent of A. J. 
Forbes's case, 26th May 1860, S. D. A. 
Rep., page 592, and Section 3 Regulation 
I of 1793, " to consider the authenticity 
*' or otherwise of the sunnud without mak- 
** ing Government a party to the suit." 
The Principal Sudder Ameen on these 
grounds dismissed plaintifi^s suit* 

Plaintiff appeals, urging — 

I. That the agreement of his ancestor of 
the 10th Srabun 1236 F. S. does fwt bind 
him, and that he can only be bound by his 
own agreement of the 8th Jeyt 1262, which 
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specifies that in regard to the resumption of 
lakheruj land, he will not go beyond the 
law and the orders of Government ; that 
when he is within the law, t. e. Section 6 
Regulation XIX of 1793, and Section 30 
Regulation II of IS 19, he is competent to 
exercise the power to resume and assess 
given by that law ; and that by the law he 
can at any time resume invalid lakheraj, 
even exceeding 100 beegahs, if held rent- 
free when really Mai, i. e, under Section 10 
Regulation XIX of 1793. 

II. That the agreement of 1262 is one 
waiving, on the part of Government, its 
claim to any resumption in consideration of 
an excess juinma of 8,000 rupees, then added 
to the Raj airs rent-roll jumma, and that 
thus the Government right of resumption 
passed to the Rajah. 

III. That the orders of Government of 
the 16tli September 1844 did not prohibit 
the Rajah from resuming lands. 

IV. That there has been no considera- 
tion or decision as stated in express terms 
by tlie Principal Sudder Ameen at the close 
of his judgment of the authenticity or valid- 
ity of the defendants' alleged lakheraj 
sunnud, or whether the land is rent-free, 
created before or after 1 st December 1 790, 
t. e, whether it is not M&l land, and, there- 
fore, nnder Section 10 Regulation XJX of 
1793, resumable at any time and of wli^tever 
area. 

Judgment, 

The first point to be considered in this 
case is, whether the land was lakheraj at 
the Decennial Settlement, t. e, existing as 
lakheraj on or before the Ist December 
1790, because if it could not be shown to be 
such land, the zemindar might at any time 
resume and assess it as Mai under Section 10 
Regulation XIX of 1793. The plaintiff, 
the Rajah, does not, however, claim it 
under that law, hut under Section 6 Regu- 
lation XIX of 1793, as lakheraj under 100 
beegahs, and sues accordingly under Sec- 
tion 30 Regulation II of 1819. This pro- 
cedure is specifically quoted in his plaint. 

Moreover, the defendant's sunnud of 1196, 
until shown by the plaintiff to be unauthen- 
tic or otherwise, is primd facie evidence of 
the land not being the Mai land contem- 
plated by Section 10 Regulation XIX of 
1793, and plaintiff has in no way attempted 
to prove that sunnud to be no sunnud of 
lakheraj land at all. It is true that the 
Principal Sudder Ameen did not decide this 
point ; but the third issue clearly raised it, 
and the defendant having filed his sunnud 



as of 1196 F. S., it was for the plaintiff who 
alleged that primii facie good title to be 
invalid and bad, to prove it to be so. Tbis, 
as before observed, he did not attempt. The 
land cannot, therefore, be held by us to be 
the Mai land contemplated to be resumed 
under Section 10 Regulation XIX of 1793. 

In the same view we find that the sunnud 
in this case is for an area of 7J droons, that 
is, as admitted by . both parties, for an area 
of more than 100 beegahs. The land then, 
as we have above held, not being shown bj 
plaintiff in this case to be that Mai land coji- 
templated by Section 10 Regulation XIX 
of 1793, it was for plaintiff to show that the 
primd facie proof, which the defendant's 
sunnud afforded of the area being above 
100 beegahs, was capable of being rebutted. 
But this he in no way attempted, although 
the second issue clearly required plaintiff to 
do this. 

Under this state of the case we do not 
see that plaintiff's suit to resume and assesa 
this land under Section 6 Regulation XIX 
of 1 793, which contemplates the resumption 
and assessment by zemindars (in proceeding 
under Section 30 Regulation II of 1819) of 
areas under 100 beegahs held as rent-iVee on 
an invalid title can be otherwise than dis- 
missed. And we accordingly dismiss his 
suit and bis appeal with costs. 



The 19th January 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges, 

Joint Hindoo Family— Onna proban- 
di— Separate possession. 

Case No. 247 of 1863. 

Regular Appeal from a decision passed 
by the Judge of Midnapore^ dated the 4/A 
February 1863. 

Joynarain Roy and others (Plaintiffs) 
Appellants^ 

versus 

Rajah Punchanund and others (Defendants) 
Respondents, 

Baboo Juggodanund Mookerjee for 
Appellants. 
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Mr. R. T. Allan and Baboo Kishen Kishore 
Ghose £Qt Bespondeats. 

Suit laid at rupees 1,184-3. 

^Where the ancestor of a joint Hindoo family pur- 
^ased a property in the name of his youn^rest son, 
the <mm was held to be on those claiming under the 
yoongest son to prove that the property was his separate 



Kemp^ J. — This was a suit to obtain pos- 
session of an estate by name Poroonda, and 
iras laid at rupees 1,184-3. 

The plaintiff avers that this talook was 
porehased in the name of his maternal grand- 
lithtf, Annndee Ram, dnring the life-time of 
the common ancestor of both parties, Rajah 
Otmga Ram, whose eldest son is the defend- 
Urf^ Rajah Panchanund. The plaintiff fur- 
ther alleges that his maternal grandfather, 
Anondee Ram, was in separate possession 
of the talook iVom the date of its acquisition 
to date of his death ; that plaintiff being a 
minor op to 1269, he was prevented from 
bringing this suit at an earlier period ; and 
that even now he has been obliged to part 
with one-half of the property in litigation to 
the co-plaintiff to enable him to raise fUnds 
to carry on this suit. 

The defendant, Rtgah Punchanund, stated 
that the talook was purchased by his father, 
Rajah Gnnga Ram, with his own funds in 
the name of his younger son, Anundee Ram ; 
that Rajah Qnnga Ram was in possession 
from date of purchase which took place iu 
1217 to date of his death in 1228; that from 
that year the defendaut is in possession ; and 
that the plaintiff's suit is barred. 

The Judge of Midnapore held that the suit 
was not beyond time. Ho observes that 
phantiff's mother was a minor when Anundee 
Ram died ; that plaintiff also was under a 
legal disability to sue up to 1269 ; that eight 
years of the prescribed period of 1 2 years 
had ran out in the time of plaintiff's mother, 
tnd one year and ten mouths within the 
plaintiff^s time; and that, adding tlie two 
periods together, the suit was not beyond 
time. 

On the merits he threw the onus on the 
plaintifi^ and dismissed the plaintiff's olnim, 
holding that the property was purchased 
with the funds of Rajah Gunga Ram, in the 
name only of Anundee Ram, who never was 
io possession. 

B(^ parties appeal. 

It will be necessary to consider, first, the 
plea of limitation which the defendant has 
taken orally at the time of hearing tiiis ap- 
peal under Section 348 of the Code of Pro- 
cedure. 



We are of opinion that the suit of the 
plaintiff is clearly barred under the Statute 
of Limitations. 

The property in dispute was acquired in 
two moieties in 1217 and 1218, half a cen- 
tury ago. Gunga Ram, the common ances- 
tor of both parties, died in 1228, forty-two 
years ago. Anundee Ram died in 1235, 
and, at his death, had been a major for seven 
years. The pleader for the plaintiff, appel- 
lant, declared that he was prepared to prove 
the separate possession by Anundee Ram of the 
talook in dispute, although he admits that, 
in other respects, the family was joint. The 
onus is, therefore, clearly upon the plaintiff, 
and he has wholly foiled to show separate 
possession at any time by Anundee Ram. 
The fact is that the property, as is often the 
case in Hindoo families, was purchased by 
the father Gunga Ram in the name only of 
his youngest son, Anundee Ram. 

As, therefore, plaintiff .fails to show sepa- 
rate possession by Anundee Ram, from whom 
he alleges he derives title, and as seven years 
of adverse possession by the defendant after 
Anundee Ram's majority, and eight years 
after plaintiff's mother arrived at majority 
had run out, the suit of plaintiff is clearly 
barred. 

The appeal of the plaintiff is dismissed 
with costs and interest, and that of the 
defendant decreed with costs and interest. 



The 19th January 1864. 

Present : 

The Hon'blc H. V. Bayley and E. Jackson, 
Judges. 

Bfitoppel— Misrepresentation. 

Case No. 189 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Palna, 
dated the 20th December 1862. 

Baboo Radhakishen (Plaintiff) Appellant, 

versus 

Mussamut Shu reef nnnii^sa and another 
(Defendants) Respondents. 

Baboo Vnnoda Pertad Banerjec and 
Moulvie Murhumut Uossein for Appellant 
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Mr. C Gregory and Moonshee Ameer AH 
for Respondents. 

Sait laid at Rs. 1 1,742-1 U5. 

Parties who, by false representations, fndiice others to 
enter into contracts, are estopped from afterwards falsi- 
fying their statements, and, if necessary, may be com- 
pelled to make them good. 

Jackson, J, — The plaintiff, Rodhakishen, 
preferred this suit for a declaration of his 
right to bring to sale certain landed estate 
in execution of a money-decree against Mus- 
samut Shureefunnissa. Plaintiff stated that 
he had lent money on bonds to Mussamut 
Ameer unnissa, mother of Rukanuddcen de- 
fendant; that, on the death of his mother, 
Rukanuddeen had, on the 29th November 
1855, executed a deed of sale of the landed 
estate inherited from his mother in favor of 
the defendant Shureefunnissa ; that the 
deed recited the debt to plaintiff from Ameer- 
unnissa, and assigned the liability for that 
debt to Shureefunnissa who, at the same 
time, executed an ikrarnamah acknowledg- 
ing her liability, and pledging the estate 
purchased from Rukanuddeen as security 
for the payment of the debt. Plaintiff subse- 
quently sued Shareefunnissa, and obtained 
a decree for the amount of the debt duo to 
him on Ameerunnissa's bond and the ikrar- 
namah. In execution of that decree, he at- 
tempted to sell the landed estate pledged in 
the ikrarnamah, but was opposed by Ruka- 
nuddeen, who declared the sate to Shuree- 
funnissa to be fictitious. On enquiry, it 
was found that Rukanuddeen in possession of 
the property, and his opposition was admitted, 
and the property released from sale. Plaintiff 
then sued Rukanuddeen Ahmed for the money 
due on Ameerunnissa's debt, and for which he 
had previously sued and obtained a decree 
against Shureefunnissa. The Sudder Court, 
however, on appeal, dismissed this suit. The 
Court's decision was recorded in the follow- 
ing terms:—- "If plaint>ff was allowed to 
** maintain this action, and get a decree, 
** he would hold two decrees against dis- 
" tinct persons for the same debt. It is not 
" for us to say in this suit, whether Rukanud- 
** deen could be permitted to set up his own 
" title adversely to property which he had 
" ostensibly conveyed to another person, 
" and, on the faith of that conveyance misled 
** the plaintiff to accept the title and lia- 
" biliiy of the person to whom such convey- 
** ance was made ; but we may intimate that, 
** looking at plaintiff's own statement, he ap- 
" pears to have mistaken his mode of re- 
** di'ess.*' The plaintiff then brought this 



suit for a declaration of his right to put 
up to sale the property pledged by Shareef- 
unnissa for payment of his debts, and which 
had been ostensibly conveyed to Shureef- 
unnissa by Rukanuddeen. Sbureefannlasa 
did not aprear to contest the suit. Ruka- 
nuddeen again denied his liability for 
the debt which he asserted was due from 
Shureefunnissa, and argued that the plaint- 
iff could not sell his landed estate for 
Shureefunnissa's debt. 

It appears that, in the meanwhile, Shureef- 
unnissa had attempted to sell the lauded 
estate to other parties. The plaintiff, Rhada- 
kiehen, on that occasion, as a co-parceoer, put 
forward a claim to pre-emption of that estate, 
and was met by Rukanuddeen with an allega- 
tion that the sale to Shureefunnissa wasficti* 
tious, and on trial on that issue it was decided 
by all the Courts that the sale was a fictitiooa 
transaction. Rukanuddeen puts forward this 
decision as being final on the point between 
the plaintiff and himself. The Principal 
Sudder Ameen has again dismissed plaintiff's 
suit. He refers to the above-mentioned 
decision in the pre-emption suit, and holds 
that to be final, as declaring that the sale by 
Rukanuddeen to Shureefunnissa was ficti- 
tious. He holds that plaintiff has accepted 
Shureefunnissa personally as his debtor, and 
can only proceed against her estate. 

The plaintiff appeals to this Court. 

We would express our surprise that the 
Principal Sudder Ameen should not, in deter- 
mining this suit, have paid any attention or 
made any allusion to the remarks recorded by 
the Sudder Court in their decision above 
alluded to. It could hardly have escaped the 
mind of the Principal Sudder Ameen that 
the interests of justice required that plaintiff 
should be entitled to bring this property to 
sale in liquidation of his debt, and that the 
circumstances of the transaction and litiga- 
tion between the parties disclosed a case o£ 
gross fraud on the part of Rukanuddeen. 
The Sudder Court had pointed out that 
Courts of Equity would not permit such 
fraud to be practised, and that Rukanuddeen, 
having misled the plaintiff by his own acts, 
and admissions into a belief that the legal 
title to the landed estate rested in Shureef- 
unnissa, could not be permitted to deny 
these acts and admissions to the detriment 
of plaintiff. Upon this the most important 
question in the whole case which was be- 
fore the Principal Sudder Ameen, he is 
wholly silent, and the consequence is that, 
if his decision is allowed to stand, a great 
injustice is committed, and a deliberats 
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fraud is allowed to be practised by defend- 
ants on plaintifT. 

We are of opinioD, on the facts of this 
case, that plainti£P is entitled, in execution 
of his decree against Shureefunnissa, to sell 
the landed estate pledged in the ikrarnamah 
of Shureefunnissa, and conveyed to Shureef- 
nnniBsa by Rukanuddeen by his bill of 
sale dated the 8th November 1855, whether 
aaoh sale was real or pretended. Parties 
who by false representations induce others 
to enter into contracts, are estopped from 
afterwards falsifying their statements, and, 
if necessary, may be compelled to make them 
good (Story's Equity Jurisprudence, Section 
1538). The defendant, Rukanuddeen, is thus 
estopped from denying his own acts and 
idmissions under which he misrepresents his 
own and Shureefuunissa's respective rights 
to thin landed estate, and misled plaintiff 
into accepting Shureefunnissa as his debtor, 
IS regards the amount of the bonds due 
from Ameer unnissa. This decision is in no 
way inconsistent with the former decision in 
the pre-emption suit. 

As regards the plaintiff's rights to pre- 
emption, the defendant, Rukanuddeen, had 
mode no admission, and he was at liberty 
to set up what defence he pleased ; but 
as regards the plaintiff's claim on the 
debt, and his right to sell the lauded estate, 
the subject of this suit, to realise that debt 
Rukanuddeen had made admissions which he 
is estopped from denying. 

The Principal Sudder Ameen's decision is 
therefore reversed, and the plalu|;iff'6 claim 
is decreed. 

The defendant, Rukanuddeen, will pay the 
whole costs of this litigation in both the 
Lower Court and this Court, whether in- 
curred by Shureefunnissa or by the plaintiff, 
with interest on the whole amount due to 
each at 12 per cent, per annum to date of 
pajment. 



The 2l8t January 1864. 

Present : 

The Hon'ble L. S. Jackson and Shumbhoo- 
nath Pundit, Judges, 

Xdmitatton— Malntenanoe. 

Case No. 1370 of 1863. 

Spteial Appeal from a decision passed by 
Mr, J, C. Dodgson^ Judge of Mymensingh^ 
daud the I2th Februart/ 1863, reversing 
(tdeciiian passed bt^ iMoulvie Mahomed 



Nazim Khan, Principal Sudder Ameen 
oj that District, dated the 2nd December 
1862. 

Bamasoondery Debea (Defendant) 
Appellant, 

versus 

Shamasoondery Debea and others (Plaintiffs) 
Respondents, 

Baboo Nil Madhub Sen for Appellant. 

Baboos Bhuggobutty Churn Ghose and 
Kishen Dyal Roy for Respondents. 

Caause 13 Section 1 Act XIV of 1859 applies to suita 
for the recovery of maintenance, whether the right to 
receive maintenance arises out of the general law, or out 
of a specific deed granting such maintenance. 

Jackson, /.— Wb thiuk that there is no 
grounds for interfering with the judgment 
of the Lower Appellate Court. 

The first objection taken is that the plaint- 
iffs suit is barred by the Law of Limitation. 
It is contended that the terms of Clause 13 
Section 1 of Act XIV of 1859 do opt apply 
to the present case. That Clause especially 
provides for the case of suits for the recovery 
of maintenance, where the right to receive 
such maintenance is a charge on the inherit- 
ance of any estate. The special appellant's 
pleader contends that this refers only to 
cases in which the right to maintenance 
arises out of the general law, as in the case 
of widows and the like. We see no ground 
for drawing any such distinction ; and we are 
clearly of opinion that the Clause would 
apply in all such cases, whether the right to 
receive maintenance arises out of the gene- 
ral law, or out of a specific deed granting 
such maintenance. As, therefore, the plaint- 
iff sued within 12 years, which is the period 
of limitation prescribed by that Clause, she is 
manifestly in time. 

4,x.^^ }\^^^^ contended that, inasmuch as 
the defendant pleaded that the plaintiff had 
received landed property in lieu of the 
money allowance, the Judge ought to have 
recorded a decision upon this point, and 
that the suit should now be remanded in 
order that he may do so ; but we thiuk 
that the plea set up by the defendant was 
not a sufficient answer to the plaintiff's 
claim, and that, consequently, it was not 
necessary to frame an issue upon it. The 
neum pottro expressly provided that the 
plaintiff and her heirs male were to receive 
from the heirs of the testator a money 
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allowance of 50 rupees for her and their 
maintenance ; but that if the testator or his 
heirs should make over to the plaintiff landed 
property yielding a profit of 600 rupees per 
annum, then her claim to the money allow- 
ance should cease. The defendant did not 
plead that, snbseqnently to the execution of 
ihe neutn pottro^ landed property yielding a 
profit of GOO^rupees per annum had been made 
over to the plaintiff ; and as it was only on 
her receiving landed property to that amount 
that her claim to maintenance was to cease, 
we think tliat the plea would not meet the 
plaintiff's claim. 

It is now said that, if the property yielded 
a profit of less than 600 rupees per annum, 
the defendant was in that case entitled to 
have the money allowance reduced to the 
extent of the profit pelded by the landed 
property. But we find no provision of that 
nature in the neum poUro. We think, there- 
ibre, that the Lower Appellate Court was 
right in reversing the judgment of the Court 
below, and giving the plaintiff a decree. 
The special appeal is, therefore, dismissed 
with costs. 



* The 21st January 18C4. 

Present : 

The Hon'ble L. S. Jackson and Shumbhoo- 
nath Pundit, Judges. 

Perpetnal leaaa— Anotioii-piirol&after 
— BTldenoo— Heoaipt of rent. 

Case No. 1318 of 1868. 

Special Appeal from a decision passed by 
Moulvie Mahomed Nazim Khan Baha^ 
dooTj Principal Sudder Ameen of 
Mymensing, dated the 9th February 1863, 
reversing a decision passed by Baboo 
Bhowanny Chunder Sen, Moonsiff oj 
that District, dated the 29th May 1862. 

Badhakant Dutt and others (Defendants) 
Appellants, 

versus 

Hnrrokant Sen and others (Plaintiffs) 
Respondents. 

Baboos Chunder Madhub Ghose and An^ 
nund Chunder Mittex for Appellants. 

No one for Respondents. 

A moknrmree pottah, not being for one of the pro- 
tected claaeoe of tenures, is not good against an anction- 
purchaser. 

The receipt of rent by a landlord is no confirmation 
by him of an alleged lease in perpetuity. 

Jackson^ J. — Wb think that the decision 
of the Lower Appellate Court was perfectly 
right. 



The suit was, in sabstance, a srtut to coo- 
test the validity of a mokurraree tenure set 
up by the defendants, although, in conse- 
quence of some earlier proceedings under 
Act IV of 1840, the pleading were eom* 
plicated by a needless allegation of posses- 
sion. 

The special appellant complains that, as 
the Court of first instance fixed no issue 
touching the validity of the pottah set op 
by him, he was prejudiced by tfae Lower 
Appellate Court having decided that point. 
But he does not show us that, if the fssae 
had been regularly fixed, he could ha^e 
made his case any better. The genuineness 
of his pottah may be assumed, as well as its 
full efficacy against any one but an auction* 
purchaser. The only question that remained 
was, whether it was good against an auction- 
purchaser* We think it pUinly was noty as 
not being one of the protected classes of 
tenures. 

It has been urged that the auction-pur- 
chaser, by receiving several instalments of 
rent from the defendant at the rate specified 
in the pottah, has confirmed the lease. Rat 
this contention is, we think, idle. A land- 
lord is not bound to refrain from receiving 
rents until he has had leisure to look into 
all the under-tenures in his estate; and the 
receipt of rent is no confirmation of an al- 
leged lease in perpetuity. 

We dismiss the special appeal* 



Hie 2drd January 1864. 

Present : 

The Hon'ble O. Loch and J. P. Norman, 
Judges, 

Jnrisdiotloii — Falaa Bviilance — 
Transfer of snlts (Section 6 Act 
VZXXofX899). 

Regular Appeals from a decision passed by 
Mr. A. W. Russell, Officiating Judgs of 
Patna, dated the Srd August 1863. 

Case No. 420 of 1863. 

Ranee Asmedh Koonwar (Defendant) 

Appellant, 

versus 

Mr. W. Taylor, (Plaintiff) Respondent. 

Messrs. R. E. Twidale and C. Gregory 

for Appellant. 

Baboo Bern Chunder Banerjee for 

Respondent. 

Suit laid at rupees 29,773-8-8. 
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Case No. 421 of 1863. 

Ranee Asmedh Koonwar (Plaintiff) 
Appellant, 

versus 

Mr. W. Tayler (Defendant) Respondent. 

Mr. R. E. Twiddle and Baboo Dwarka- 
nath Mitter for Appellant. 

Baboo Hem Chunder Banerjee for 
Respondent. 

Suit laid at rupees 22,600. 

Case No. 455 of 1863. 

Miscellaneous Appeal Jrom an order passed 
by Mr. A. W. Russell, Officiating Judge 
of Paina, dated the 7th September 1863. 

Syud Khorshed AW, Appellant, 

versus 
Mr. W. Tayler and others, Respondents. 
Baboo Dwarkanath Mitter for Appellant. 
Mr. C. Gregory for Respondents. 

There is nothinsr in Section 109 of the Code of Crirai- 
Ba] Procedure which gives a Jadge, not sitting in 
appeal, any original juri«diction to entertain a charge 
ef pviag fialae evidence before another Court. 

No other Conrt than that before which false evidence 
is given can direct a prosecution in respect thereot 

In a proeecution for fiUse evidence, there must be 
MHDc specific charge of making some particular and 
specific false statement, and some direct and distinct 
evidence that each specific statement is false. 

<2iMere. — Whether a case can be transfSerred from one 
Court to another under Section 6 Act VXII of 1859 
iha the evidence has been taken in the former Court. 

Norman, «/.— No. 420 of 1863 is a suit 
by Mr. Tayler, to recover rupees 29,773 for 
arrears of bis salary on a certain hookum- 
namah, by which, it is said, that he was 
employed to look after and conduct all the 
suits of the elder Ranee of Tikaree as her 
mooktear, at a salary of rupees 500 a month, 
and certain gratifications for each suit which 
might be conducted to a successful termina- 
tioQ ; for interest thereon ; and for monies 
claimed as due on a certain bond. 

The defendant, in her answer amongst 
other things, urffed a plea of set-off, viz,, 
that Mr. Tayler had received more monies 
than were due to him, and brought the cross- 
suit No. 421 of 1863 to recover monies which 



she alleged Mr. Tayler had, by fraud and 
deception, taken from her serishtah, in order 
that the accounts between herself and 
Mr. Tayler might be fully investigated. 

On the 14th of April 1863, Baboo Tara 
Kant Bidyasagur, the Principal Sudder 
Ameen, laid down the issues correctly. 
Amongst others was an issue whether 
Mr. Tayler was dismissed 6y a hookumna- 
mah written on the IStb Maugh{l268 Fusiee, 
and whether certain work had in fact been 
done by Mr. Tayler as recited in the bond, 
or whether the bond had been improperly 
obtained by him in collusion with one Mirxa 
Dost Mahomed, though this work bad not 
been done. 

The witnesses were examined before the 
Principal Sudder Ameen on the 15th of May, 
and the 11th of July was fixed for the 
hearing of the cause ; but, on the 7th of that 
month, Moulvee Abdool Azeez was appointed 
Principal Sudder Ameen, The latter officer 
was about to take up the case again on the 
Ist of August. 

On Wednesday, the 29th of July, how- 
ever, Mr. Tayler addressed a letter to the 
Judge of Behar, Mr. A. W; Russell, con- 
taining charges that Meer Khorshed ' Ali, 
the viukeel of the Ranee, had acted towards 
Mr. Tayler and his " unfortunate" employer, 
the Ranee, in a way that was grossly dis- 
honest and '^ discreditable to himself, and 
ruinous to the secluded old lady of whom 
he is the sole counsellor on all legal matters ; 
that he has disgraced the profession of which 
he is a member, and deserves to be dismissed 
under the provisions of Act XVIII of 
1852." 

In support of these allegations, the letter 
gives at great length Mr. Taylor's own 
version of the dispute between himself and 
the Ranee, alleging that the Ranee's state- 
ments were false ; that he should prosecute 
her for false verification and giving false 
evidence ; that, in such a proceeding, Khor- 
shed Ali would escape ; that the abuse of 
his position was so flagrant that it required 
a special remedy ; that Khorsed Ali had 
been the Ranee's counsellor throughout, her 
sole vakeel and legal adviser in the case ; and 
that, under his counsel, directi6n, and control, 
statements grossly and scandalously false had 
been put in with regard to facts of which 
he had direct personal knowledge ; that his 
influence was paramount with the helpless 
old lady ; that, through his dishonest advice, 
the Ranee is herself implicated in the crime of 
peijury ; and that, if the law takes its course, 



Digitized by 



Googk 



16 



CIVIL RULINGS. 



[January 



and justice is done, she will be senteoced to 
the punishment provided for such a crime, 
and the whole family disgraced. 

He proceeds to submit that Khorshed Ali 
was guilty of dishonesty in his profession. 
He states that the case was not yet decided, 
and suggests that the case should be called 
ap to the Judge's Court. He adds that 
Khorshed Ali is " in his language and de- 
meanour so coarse, insolent, and overbearing, 
as to inspire, at times, the timid and respect- 
able natives with positive fear of hnmiliation 
and dishonor at his hands. In this very 
case I understand he spoke in so insolent 
and ruffianly a manner regarding myself, 
that he was severely rebuked by the late 
Principal Sudder Ameen. These exhibitions 
are of coarse restrained in the presence of 
an English functionary." In the postscript 
be says, *' I would beg to observe that, if 
my deposition on oath is required, I hope it 
may be taken to*morrow, as I must leave Gya 
on Saturday." 

Upon this letter the Judge records an 
order dated July 31st, that a petition 
should be presented upon which *' the peti- 
tioner's examination under Section 4 Act 
!S1VIII of 1862 will be taken at such hour 
to-day or to-morrow between 12 and 4 p. m. 
as Mr. Tayler can attend this office." 

Mr. Tayler accordingly presented a peti- 
tion which is as follows : — " That the peti- 
tioner charges Meer Khorshed Ali with 
dishonesty in the exercise of his professional 
duty, inasmuch as, in a case now pending, 
he, being the sole legal adviser of the elder 
Banee of Tikaree, has placed on record on 
her behalf and under her verification state- 
ments grossly and palpably false in regard 
to matters with which he is personally and 
intimately acquainted and knew to be false. 
Your petitioner, therefore, prays that en- 
quiry may be held in the matter under the 
provisions of Act XVIII of 1852." 

On the same day the Judge took Mr. 
Tayler's deposition in the presence of Meer 
Khorshed Ali. In that deposition Mr. 
Tayler gives the whole history of his own 
case against the Kanee, and as regards 
Kiiorshed Ali does not even confine himself 
to the charge in his petition, but alleges 
that, in some case which he does not even 
name, Khorshed Ali had given two con- 
trary depositions. Mr. Tayler incidentally 
stated in his deposition that he had written 
to the Rajah of Benares, a relation of the 
Ranee, to warn her of her danger from the 
proceedings he was instituting against her. 



Khorshed Ali attempted to cross-examine 
Mr. Tayler, and appears to have- put five or 
six questions to him for that purpose ; bat 
Mr. Tayler was permitted by the Judge to 
evade answering questions which were most 
material to the defence of Khorshed Ali as 
follows. 

Question not given, but which mast have 
related to the most essential point in the 
case, viz,, whether Mr. Tayler had done the 
work for which the bond was given him. 
Answer of Mr. Tayler to Khorshed Ali : — 
'* I cannot, at this moment, recall the cases 
that were entered in the bond or old letter. 
When the bond was written admitting that 
the cases in the old letter were correctly 
entered, then the old letter was torn up." 
Question. — *' A case was up under Section 
25 Act X of 1859, Soonut Koonwar, the 
younger Ranee and Shaikh Hoormut Ali 
and another versus Kuuhya Lai Singh ; a 
suit on the part of the IGannas zemindar ; 
and a third in which it was sought to obtain 
an order from the Fouzdoree that the Ranee 
Asmedh Koouwar might collect all the 16- 
annas rents. Who was in each ?** Answer.^ 
** I cannot tell the cases entered in the 
hookumnamah, but there was the dear 
admission in the bond." 

In the course of this cross-examination, 
the Judge allowed Mr. Tayler to insult and 
brow-beat the accused person, Khorshed All, 
in answer to some questions as to who were 
the persons alluded to by Mr. Tayler as 
creatures 6f the accused about the Ranee. 
He said, " Dabee Nundun is your known 
Purwurdah, and is now the Dewan ; and I am 
credibly informed that the Naib Dewan is a 
relation of yours, — they say a natural son. 
* * Had I met with any vakeel like you 
elsewhere, I should have prosecuted him." 

The Judge then called for the records and 
tried the above-mentioned two cases, and 
ordered the petition to stand over for 20 
days. 

With respect to the proceeding against 
the vakeel, we must remark on the extraor- 
dinary circumstances under which the 
charge was made and entertained by the 
Judge. The charge is not made by the 
employer of Meer Khorshed Ali. Tlio 
Ranee is not dissatisfied with her vakeel, 
whose fault, in Mr. Tayler*s eyes was that 
he was defending her but too well. The 
Judge having read Mr. Tayler's letter sboold 
at once have informed that gentleman that 
it related to the merits of a case then pend- 
ing in the Court of th« Principal Sudder 
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Ameeo ; that lie could not receive private 
eoofliaiiicatioQS on the subject, or interfere 
with the course of justice in that Court. 
We do not mean to saj that Mr. Tayler 
might not have made an application uuder 
Section 6 Act VlII of 1859 for the transfer 
of the pending cases to the Judge's Court. 
Bat we enrertain great doubts whether such 
Ao order should have been made under any 
circumstances that could be supposed after 
the evidence had actually been taken in the 
Court below. 

The charge in the petition of Mr. Taylor 
igainst Khorshed Ati appears to be one of 
tl»etment of an offence^ or an olTence under 
tb« 107 tb, the2L0th, or the 193rd Sections 
of the Penal Code, and should have been 
dealt with, if at all, as an ofifeuce under the 
Peoal Code, and not merely as a charge of 
professional misconduct. 

There is nothing in the 169th Section of 
the Code of Criminal Procedure which gives 
a Judge, not sitting in appeal, any original 
jurisdiction to entertain a clinrge of giving 
false evidence before another Court. The 
Judge, however, chose to treat the case as a 
charge which he had power to deal with 
ander Act XVIII of 1852. By the 4th 
Section of that Act, it is provided that, 
'* when any pleader i* charged with fraudu- 
lent or dishonest conduct iu the discharge of 
hia professional duty, the Court is to cause 
to be served on such pleader n copy of the 
charge err charges, and such copy and notice 
of tiM day appointed by the Court for the 
hsariog of such charge shall be served upon 
i^ueh pleader tit least twenty clear days 
before the day appointed for such hearing ." 
The petition of Mr. Tayler contains no 
definite or specific, charges, and so far from 
giving him the 20 days allowed by the 
Legislature to a pleader to prepare his 
defence, the Judge utterly disregarding the 
proTieions of the enactment uuder which he 
professed to proceed, on the same identical 
day on which the petition was presented, 
entered upon the enquiry in the presence of 
Meer Khorshed Ali. He proceeded to 
examine Mr. Tayler on oath. The effect of 
this proceeding was that the evidence of 
Mr, Tayler was taken by the Judge iu the 
absence of the Ranee, and though her va- 
keel was present, the subject of the enquiry 
was not whether she had a defence to the 
suit, but whether Khorshed Ali should be 
dismissed from his office as a pleader of the 
Court. 

The "Ranee had, therefore, no opportunity 
^f cross- examining Mr. Tayler on the facts 



material to her defence ; and we have 
already adverted to the manner in which the 
Judge allowed Mr. Tayler to evade answer- 
ing plain and simple questions which Ehor* 
shed Ali put to him for the purposes of his 
own defence. The defendant's pleader 
hnviiig been thus overawed, intimidated, and 
virtually disabled on the eve of the trial, we 
should linve ftilt it impossible to allow any 
weight to the decree in the Court below', 
even if the Judge hud fully gone into all the 
issues which arose in the case. It became 
incumbent, therefore, on us to try the tvvo 
cases without any regard to the findings of 
the Court below, as if they had been original 
snits before us. 

We pronounce no judgment at present in 
these suits, because we (hi nk that the mut- 
ters in dispute between the parties cannot bo 
Bnully adjusted, and further litigation put an 
end to, until every claim by each party 
against the other has been adjudicated upon ; 
and we, Uierefore, remand Nos. 420 and 421 
to the Court of the Principal Sudder Ameen 
iu which the evidence was originally taken 
in order that, if she pleases, the lianee may 
give further and more detailed evidence in 
support of the alleged payment of rupees 
33.650 by the Ranee's agents to Mr. Tayler j 
and that Mr. Tayler may have an opportu- 
nity of adducing evidence to show, if he 
can, that he has a right to cxolude these 
sums from a general account between himself 
and the Kanee ; and the Principal Suddor 
Ameen, after taking the evidence on this 
point, will remit the record to this Court as 
provided by Section 356. 

The remand of No. 420 is a privilege 
to Mr. Tayler which the Court has had 
great doubts as to the propriety of con- 
ceding to him, because the issues having 
been properly laid down iu the Court of 
the Principal Sudder Ameen, Mr. Tayler 
had a full opportunity of adducing tho 
evidence to establish any answer he might 
have had to the set-off which was pleaded. 
He, however, deliberately chose not to 
adduce this evideuce, induced the Judge 
to try the case on a false issue and stood 
by, while the Judge in No. 421 reject- 
ed evidence which Mr. Tayler knew to be 
true, and thereby gained a great temporary 
advantage. 

We hnve now to deal with the order of 
the Judge for the prosecution of the witness- 
es, mohurir, and vakeel, Mahndeo, Chura- 
wan Lai, Ram Perkash Lai. M ah 'loo. Ram 
Surun Singh, Bhikaree, and Khorshed Aii. 
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In his judgment in the two principal cases, 
.the Judge says that ** there appears to have 
*' been perjury committed, '* but he does not 
point out any statement iu particular as 
false. He says, *'fuither enquiry was re- 
** quisite, and accordingly in order to ascer- 
** lain how far the Ranee was responsible, I 
•* resolved to examine her myself, as a com- 
'* mission was likely to fail of the object in 
** view. Therefore, on the afternoon of the 
•*4th ultimo, I expressed my intention of 
** proceeding the next morning to Tikaree 
«* for that purpose. It was requisite that 
** long notice of such intention be not given; 
•*el8e there was danger, considering who 
•* the parties probably were to the dishonor- 
** able proceeding already on record, that 
«* the Ranee might be tampered with. But 
*' that both Bhikaree Lai and Khorshed Ali 
** were quite cognizant of the notice, and 
'*had opportunity if they pleased of being 
" present at the examination, is evidenced 
" by the fact that her mookhtear, Situl Per- 
" shad, present in Court that day, was pre- 
'* sent at Tikaree the next morning. Besides 
•* they were present, the one as an agent, the 
** other as a vakeel throughout the cases 
*« from the first order to the last. At 10-15 
"A. M. on the 5th ultimo, I took her 
<' deposition at her own residence, and 
** it convinced me that she had no per- 
<* sonal cognizance of the statements put 
«* forth in her name derogatory to the honor 
«* of Mr. W. Tayler and it did not, there- 
*' fore, appear to me how I could, on any pre- 
<* tence, charge her with a crime under the 
" 193rd or any other Section of the Indian 
"Penal Code. Consequently, I was not 
<* justified in committing her to the Ses- 
<* sions. " 

We can only suppose that the Judge 
imagined himself to be acting under the au- 
thority of the 202nd Section of the Code of 
Criminal Procedure. The deposition of the 
lady is put up with the papers in the mis- 
cellaneous petitions of Mr. Tayler against 
Khorshed Ali. 

There is nothing upon the ))aper8 that 
leads to the inference that the Ranee was 
ever informed that she stood accused of any 
offence, much less what that olfence was. 
The Judge never appears to have told her 
that, as she might criminate herself, it was 
in her option whether she would answer his 
questions or not. 

The Judge appears to have taken the de- 
position of the Ranee in the matter of the 
petiiion for the removal of Khorshed Ali, 
aud h^ uses her evidence against Khorshed 



Ali and Bhikaree Lai, as showing that Khor- 
shed Ali was not acting in ignorance or in 
compliance with his client's instructions. 
Yet, not only is her evidence taken before 
the expiration of the time allowed by the Act 
to a vukeel to prepare his defence, but it is 
actually taken in the absence of the accused 
parties, Khorshed Ali and Bhikaree LaL 
The proceeding was a great yiolation of lair 
and justice. 

The examination is headed, and is ia 
substance as follows : — 

" At the Deorhee of Asmedh Koouwar, 
" styled a Ranee at Tikaree, a lady behind 
*' a purdah on solemn at&rmation. 

** My name is Asmedh Koonwar : my 
** age is 53 years ; my dewan used to be 
" Hoormut Ali first, then Dost Mahomed, 
*' and after him Dabee Nundun, who is now 
** my dewan. Gya Fershad is nay servant 
•* over since I came to Tikaree : my vakeel 
" is Meer Khorshed AIL Mr. W. Tayler 
** did act as my attorney in three cases : I 
<' have laid a charge in the Judge's Conrc 
** against Mr. Tayler, because he said he 
** would get those three cases successfully 
** concluded for me, — one about my tuhseel, 
<' one about making Hoormut Ali dehal as 
<* my dewan, and one against some rent- 
** paying tenants. One case was successful. 
" I gave Mr. Tayler some money. There 
" was a bond iu the time of Hoormut Ali ; 
<* it was written out by me, and he wrote my 
'* name : I put my seal to it : that money 
** was not justly due to him, because there 
<< were the three conditions to do tlie three 
" cases successfully : and Mr. Tayler Bays 
<* that I have not paid him : tberefoi*e, I 
*' lodged a complaint against him. I got a 
" black man from my serishtah in your 
" Court, and' Bhikaree Lai, my raoonshee, 
<* prepared my papers. Question — Do you 
** know what is written iu them ? Answer— 
" The custom is that the papers are written 
'^ up in the serishtah at Tikaree here, and I 
" put my seal to them : that is the custom 
" from long ago. I hear them read first. 

** The Meer Khorshed Ali is an old 
'* vakeel of mine. He was not present 
"when I sealed the bond. My tuhseel 
** cutchery is here across the tank. Question 
ti — Which side ? Answer— Where of old my 
« serishtah stands. Question — Can you point 
<* it out ? Answer — Whence shall my rupees 
** come ? [The deponent begins to weep, and 
*' utters some incoherent and inaudible words 
*'of lament.] I get some revenues, and so I 
** live on. Question— Has Mr. Tayler plun- 
" dered some money from your treasury ? 
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" Answer — No. Question — Has he stolen 
** any ? Answer — Whence or how ? Theft ! 
** No, be has not. Question — Are you ftware 
•* that you have filed a charge against Mr. 
" Tayler of robbing you of money ? Answer 
« —He has not robbed me of any money. 
"Qaestion — Are you aware that there is 
** such a charge against him as in your 
"name? Answer — I know there has been 
•* some — a * naleesh.' Qaestion — Can you 
^^ name any hoondee that you allowed to be 
"issued in 1268? in whose favor? on 
" what banker ? Answer — I cannot tell. 
*' Meer Khorshed Ali does not come here 
" often that I know of. Mr. Tayler has sued 
•* me upon the bond. Question — What an- 
"Bwer did you file ? Answer — Whatever 
** answer was that was given. Question — 
"Who usually prepares your legal papers 
"here? Answer — My dewan. I do not 
I " know what particular work Gya Pershad 
"does." 

! On the 20th of August the petition of 
Mr. Tayler for the removal of Khorahed 
Ali from Lis office of vakeel came on for 
hearing. 

Khorshed Ali's first plea is ju<3t, sensible, 
manly, and sound in law. He says : — 

; First. — "In the two cases I was vakeel 
"of the Ranee Asraedh, not of the petitioner, 
"Mr. Tayler : the Ranee has no accusation 
*' against me : the petitioner, who was a 
"party in each suit, has no right to question 
"ray conduct: the client is the person to 
"dothat:anda pleader has a latitude to 
"say what he considers right for his client 
''against the world. " 

Secondlt/, — Ele denied all deceit Since 
1833 he said he had been a vakeel, and 
had the management of large zemindaries, 
and never was accused by any one or by 
any Court, of which there are many proofs. 

Thirdly. — The Ranee is not such a pur- 
dahnusheen as alleged by Mr. Tayler : she 
haa many cases and knows all about them. 
The lady denies petitioner's allegations. 
She complains of his taking more than was 
dae to him. 

Fourthly, — ** I have not committed any 
contradictions in my deposition. Tne Prin- 
cipal Suider Ameen did not fiuJ any.'* 

Fifthly. — Says the Judge, "he com- 
plained of the Judge's abusive terms. " 

Sixthly. — " He has made a very long 
fliatement and irrelevant. " 



It is unnecesBnry to ^o in detail through 
the evidence which was taken on the 24tti 
of August upon the petition. It princi- 
pally goes to a case in which the wit- 
nesses charged Meer Khorshed Ali with 
having betrayed the interests of his 
patroness. Ranee Asmedh Koonwar, re- 
specting a certain mokurruree lease of au 
estate called Dukhnair alleged to have been 
granted by her to Mirza Ikbal, and two 
contradictory depositions alleged to have been 
given by Meer Khorshed AU respecting Ir. 
The second deposition alleged to have been 
in contradiction of the first was not produced 
at all. All that need be said is that, if it 
were true that perjury was committed in 
that case of which there was no evidence 
on which the Judge should have acted, it 
was for the Court before whom it was com- 
mitted, and not for Mr. Russell, to take the 
matter up, and direct a prosecution. Mr. 
Russell allows the witnesses to go into other 
charges of taking fees, first from one side, 
and subsequently from another, of which the 
petition ^ave Khorshed no sort of notice. 

In his decision the Judge alludes, Jirst^ to 
the fact that the bond was written by the 
dictation of Khorshed Ali ; secondly, to the 
alleged discharge of Mr. Tayler on the 10th 
of February 1861, and that the documents 
and oral evidence show that he was active 
in her behalf in March 1861 ; thirdly, that 
Khorshed Ali was the chief native agent 
of the Ranee, and that Bhikaree Lai was 
his mohurir ; as to bis antecedents, that 
it was proved that he had given contrary 
depositions respecting the mokurruree lease, 
whereby the Ranee was put to move for 
a new trial ; that in a case of Grish Chnn<ler 
versus Shahzadnh Khamun, he had at first 
taken a brief from the plaintiff and after- 
wards from the defendant ; that in two 
other cases in which he was charged with 
having taken fees, he did so properly ; 
that Khorshed Ali had before incurred 
the grave displeasure of Judges of this 
Court. The Judge, in this instance, ap- 
parently alludes to an order of Mr. Sandys, 
suspending Khorshed Ali from his office of 
vakeel, but which order was not upheld by 
the Sudder Court. The order was not 
even put in, and the witness, who spoke of 
it, said he knew something of it, but had 
forgotten what the offence was. it was so 
long ago. The Judge also alludes to some 
immaterial matters respecting Kliorshed 
All's posiiion in the Ranee's household. 

, He says, putting thpse various facts^ 
none of which the defendant attempted to 
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disprove or explftin, and the strange in- 
i^otion shewn in the reconls of the two origi- 
nal suits to prove the averments set forth 
in the Rnnee's name, serious as they were, 
m\d needing the strongest proof, and " the 
*• tone of his pleading in those cases as 
** recorded," ** I cannot but conclude that 
•* the present action on the miscellaneons 
" side is botli reasonable and just and fully 
•* substanfiated, viz., that defendant has 
** acled in an anti-professional manner as a 
'* vakeel, and ciishonestly also, and I therefore 
** direct the dismissal of Khorshed Ali from 
** bis situation of vakeel in this district." 

He goes on to state tbnt. *• as there seems 
" to be a prima facie cnse made out that 
•* defendant d»d instigate Bbikaree Lai, and 
•• the two were in conspiracy together to 
** set up false ev?dence against Mi\ Tayler, 
•• which defendant lins not yet attempted 
*' to overtiirow, but may still have oppor- 
•* tunity to do so, he and also some of the 
** witnesses must be committed for trial/' 

The Judge seems to forget that, if they 
are to be committed for trial, it must be 
on some specific charge of making some 
particular and specific false statements ; that 
there must be some direct and distinct evi- 
dence that each specific statement is false. 
We have carefully gone through the evidence 
at length in our judgment in case No, 420, 
■which stands over for the present, and we 
find that there is no such distinct contra- 
diction on the part of Mr. Tayler or his 
witnesses to any of the statements of the 
witnesses ; but that the statements of the 
witnesses are throughout either substantially 
true, or uncontradicted by any evidence in 
the case, or, at least, such as, if not strictly 
accurate, may have been made in all honesty 
and good faith. Our difficulties have been 
grcntly increased, and in cnse of the parties 
having been put on their defence on a crimi- 
nal charge, these difficulties would have been 
enormously increased by the absolute want 
of nil information as \o the precise charges 
upon which the Judge meant to send them 
for trial. 

With regard to Khorshed Ali, we need 
only say that, though he has been subjected 
to great injustice by the mode in which the 
charge was conduit td against h!m, the 
charge has wholly failed in proof ; that it 
is a most unheard-of proceeding for a de- 
fendant finding himself pressed by the skill 
and outspoken intrepidity with which n 
cause is conducted against liini hy the nd- 
Tocafe of the opposite party, to emleavor 
to disable his opponent and intimidate his 



sole counsellor by charging such counsellor 
with betraying his opponent's interests. 

Wo reverse the decision of th© Coort, 
directing the removal of Khorshed Ali from 
his office as a vakeel, and the proaecwtion 
of the mohurir and all the witnesses, with 
full costs and interest to be paid by Mr. 
Tayler. 



The 26th January 1864. 

Pretent : 

The Hon'ble J. P. Norman and E. Jackson, 
Judges, 

Bstoppel — Family Custom — Hindoo 
X«aw->Ziiberltaiice — Bvidenoe — In- 
termarriaffea-^Xiegritimate obUdren. 

Case No. 448 of 1861. 

Regular Appeal from a decision passed hjf 
Captain G. iV. Oakes, Deputp Commis- 
sioner of Maunbhoom, dated the 28^ 
November 1861. 

Rajah Nugendur Narain (Plaintiflf) 
Appellant^ 

versus 

Rnghoonath Narain Dey (Defendant) 
Respondent. 

Mr, R T. Allan and Baboos Kishm 
Kishore Ghose and Jvggodanund 
Mookerjee for Appellant. 

Moonshee Ameer Ali and Mr, John Baptist 
for Respondent. 

Suit laid at Rupees 12,454-6. 

A party to a suit is not estopped merel^r by the 
reasons which a Judge may give for his decision. In 
order to make out that the decision in a former suit is 
an estoppel, it must be established that the same iden- 
tical question has been formally raia d aad finally 
decided . . . . 

ToosUiblish a fnmily custom at variance with the 
ordinary law of inheritance, it is necessary to show thjit 
the us«Ke is ancient and has been invariable, and it 
should be esUblished by clear and positive proof. 

The family custom as to intermarriages, being matter 
of f«mily history, may be prored by declarations made 
by members of the family. 

The Hindoo Law makes no distir ction between In- 
timate children born of motheis of the same caste. 

Norman, /.—This is a suit hy theplntfl^ 
iff, alh ging that his father. Rajah Choirono 
Nnrain Deb deceased, zemindar of Prrgnn- 
nah Foolkoosunah, hating died in Maagh 
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1261, the plaintiff was. by the custom of the 
ikmily and of the country, entitled to suc- 
ceed to the moveable estates and the zemin- 
dary of his late father. The defendant 
pleaded that there had been a suit between 
tlie plaintiff and himself for ascertaining who 
was entitled to the estate belonging to the 
Baj aod to become Jubraj, and to succeed 
his father in the Rnj, and that the same was 
decided in favor of him, the defendant, and 
(berefore that the suit was inadmissible. 

The suit in question was instituted by 
the present defendant, Roghoonnth Naraio, 
ifaiDSt Rajah Choilono Narain Deb, and the 
now plaintiff, Mookoond Narain, in the Moon- 
siflTs Court on a valuation of Rs. 300. 

The plaintiff alleged that Roghoonath Na- 
rain was the 8on of the Riyah, defendant. 
Tiiat it was customary in the family to 
vake the son born of the Paatranee (or chief 
j Ranee) tlie Jubrnj, and to grant him a main- 
! ieiiance of Rs. 300 a year, or property of 
I that value as maintenance till he succeeded 
his father by right of inheritance ; that he, 
Rnghoonath Narain, was the son of the first 
and lawfully married Paatranee, and had ever 
since the day of his birth been maintained as 
Jabraj ; that, during his minority, he was 
maintained by the Rajah, and, since his com- 
ing of age in 1251, was confirmed in the 
post of Jubraj, and received, in lieu of the 
maintenance of Rs, 300 a year, or its equi- 
valent iu landed property, a certain estate 
called Hnrrinabad, which had been enjoyed by 
hid father and grandfather respectively while 
Jubraj ; that he having instituted suits for the 
recovery of rent against the tenants, a count- 
er-sait was instituted through the machina- 
tions of the then defendant, Mookoond Narain, 
the son born iu the womb of a wife of the 
Rfljah, in whose hands the Rnjali would not 
take cooked rice ; that Mookoond Narain is 
the daughter's son of the zemindar of Si Id a 
vhoare Bhegurbhati, or, in other words, 
vhose rice could not be taken by the Rajahs 
of Foolkoosunah, or of any other place in this 
partof the country; and, therefore, accord- 
ing to the custom of the country, he is not 
fit to get the Jubraj i, or the Riijgee. The 
plaintiff, therefore, sued to recover Rs. 300 
yearly in the shape of maintenance, and to 
get himself declared Jubraj. 

The Rnjah and Mookoond Narain pleaded 
Kparately to the effect that the alleged 
costom of inheritance of the zemindory, viz,, 
t^t the son of the Paatranee should be 
Jnbraj, and succeed to the Rajahship does not 
Kwail ; that the eldest son, whether born 
i^ the womb of the Pttuttranee, or of any other 



wife of the Rajah, becomes Jubraj and after- 
wards Ri\jah ; that Mookoond Karain is 
older than the plaintiff, and, being the 
eldest son, is entitled to succeed to the 
zemindary according to the custom of 
the family ; that he has been made Jubraj, 
and as such entrusted by the public ofil- 
cials of the district with all the duties 
connected with the zemindary ; that the 
alleged practice of Bhati and Bhegurbhati 
does not prevail in the family of the Rajah ; 
that all the wives are equal, and rice is 
taken from the hands of all ; that the family 
of Silda is not such that the Rnjah cannot 
eat their rice ; that intermarriages have 
prevailed between the family of " Samunt," 
from which Mookoond Narain's maternal 
grandfather was descended with the Dhols 
and other Rajpoot families, including that of 
the Rajah ; and a case decided in the Court 
of Midnapore was referred to as shew- 
ing that allegation to be true. 

The plaintiff replied alleging that, by the 
custom of the family, the son of the Paat- 
ranee, whether first born or otherwise, al- 
ways succeeds to the Raj ; that the inter- 
marriages have not taken place between the 
Rajah's family and the family of Samunt ; 
and that by the family custom, it is forbid- 
den to take rice or drink from Silda, Sa- 
muuts, or Soorbhans. The father further 
alleged that the sum of Rs. 300 was 
never fixed as the maintenance of the Jub- 
raj ; that, while he was Jubraj, he received 
the profits of a property amounting to 
Rs. 155, and that Mookoond Narain has 
received Rs. 162, and that he had al- 
lowed Rs. 140 to plaintiff out of kindness, 
and that the Rajah never ate rice cooked 
by the defendant Mookoond Narain's 
mother. 

The Moonsiff laid down issues, ^rsi^ 
^' whether the plaintiff is the son by the 
Bhati Paatranee, and the defendant, Moo- 
koond Narain, by his Bebhati wife, or whe- 
ther both are the sons of wives equal in 
point of caate ;*' and second, ^* whether, if 
both the sons are born of Ranees treated 
equally, the plaintiff being the son of the 
Piiti trance or Mookoond Narain, as the 
eldest son is entitled to the disputed 
allowance — the right of Jubraj;" t/nrd^ 
** whether the sura of rupees 300 is allowed 
annually as an allowance to the Jubraj iu the 
family." 

There was also an objection to the suit 
on the ground that it was valued only at 
rupees 300, not putting any valuation ou 
the claim of Jubmjship. 
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• Tlie Moonsiff, whose decision wns con- 
firmed b/the Deputy Commissioner, Captain 
Oakes, found that Rughoonath Narain was 
the Bhati son of the first wife, and Moo- 
koond Narain the son of an untouchable 
Bebliati Ranee ; because, he says, it was 
proved by a certain decision of the Judge 
at Midnopore that Sooburnomonee, the 
mother of Mookoond Narain, was an illegiti- 
mate daughter of Ranee Thacoormonee, wife 
• of Rajah Maungobind Dhalal, zemindar of 
Silda, and the defendant, Choitono Narain, 
instead of obtaining her hand in legal mar- 
riage, took her in Gondhorbo marriage. 
Hence it is clearly evident that, instead of 
being the son of a Beblnti Ranee, as alleged 
by the plaintiff, the defendant is the son of 
a still more untouchable Ranee. He goes 
on to sny that Rughoonath Narain is cer- 
tainly entitled to the Jubrnj's khoreposh in 
preference to Mookoond Narain, inasmuch as 
Mookooud Narain, being the son of an un- 
lawful Ranee, cannot at all, according to the 
Shasters or Hindoo law and reason, be held 
as an heir to Choitono Narain. In answer 
to an objection that the suit was not properly 
valued, the Moonsiff held that the claim to 
the rank of Jubraj was not a claim to land 
or other property, nor. was there any land 
Attached to it ; that the valuation of the 
claim at the amount of khoreposh allowed 
to a Jubraj was sufficient ; and that the 
decision in the khoreposh case could not be 
such that in the execution thereof any one 
should obtain a title to the Raj. It may be 
doubted whether he was right in entertain- 
ing the suit at nil ; whether, in fact, he ought 
not to have dismissed it on the ground that, 
the title to the linj coming in question, the 
suit was not properly valued, and that, in 
fact, he had no jurisdiction to try it. He, 
however, gave a decree for the khoreposh 
allowance at Rupees 172 against Choitono 
Narain, and costs against both the defend- 
an 1 8, which we must take for what it is 
worth. 

We have now to decide whether the now 
plaintiff, Mookoond Narain, is estopped by 
that decision from alleging that, as his father's 
heir, he is en (it led to succeed to the Raj. 

The rule of law in this subject is thus 
stated by Lord Ellenborough, Outram i*^. 
Morewood, 8 Eftst, 346 : — *' If a particular 
fact or title is put in issue in one action or 
suit, the finding of fact upon such issue may 
effectually be pleaded and relied upon as 
conclusive in any other suit between the 
same parties or those claiming under them 
respectively." 



The^r^^ question is was Mookooud Narain 
regularly a party to the former suit on the 
issues in it so as to come within the rule ? 
The Moonsiff poiotfi out that the suit was not 
one for a declaration of the right to succeed 
to the Rnj, but simply for a money allowance 
which would be paid by Choitono Narain. 
If he is right in that, the issue was really 
one between Rughoonath Narain and his 
father ; and it is difficult to see how 
Mookoond Narain could have carried on the 
appeal, if Choitono Narain had at any time 
chosen to submit and pay the allowance 
claimed with the costs. If he liad not ihe 
full rights of a party to the suit, it is not 
easy to see why he should be concluded by 
the decision. This point could not have 
arisen in a Court of Justice in England, and 
we do ndt think it necessary to decide it 
now, but it is one which may well deserve 
careful consideration hereafter in cases which 
may arise under the custom, which has 
hitherto prevailed in this country, of making 
people defendants who are only remotely, if 
at all, affected by the decree in the suit. 

Secondly y the object of the suit was to 
establish the right of Rughoonath Narain to 
the allowance claimed. If this were a suit 
between Rughoonath Narain and Choitono 
Narain to try whether Rughoonath Narain 
was entitled to this allowance, no doubt 
Choitono Narain would have been estopped. 
The decree in the suit does not estop the now 
plaintiff, but it is urged that the same point, 
which is in issue in this suit, was in issue, 
and decided in the former suit. We may 
observe that the issue raised in the former 
case, whether Ranees of the Silda family were 
Bebhati, and whether Mookoond Narain, aa 
the son of such a Ranee, could be entitled to 
the Jubraj allowance, so as to exclude 
Rughoonath Narain, was not tried at all. 
That which the Moonsiff did decide, w., 
that he was son of the illegitimate daughter 
of the Silda Rnjah, was apparently not even 
alleged by the plaintiff. It was not in issue 
at all. A party to a suit is not estopped 
merely by the reasons which a Judge may 
give for his decision. In order to make out 
that the decision in a former suit is an estop- 
pel, it must be established that the same 
identical question has been formally raised and 
finally decided. But, as we have seen, the 
question, whether the plaintiff^s mother wsi 
the illegitimate daughter of the Silda Rajflb, 
was not raised, and the question, whether the 
Ranees of the Silda family are Bebhati or not, 
or whether Mookooud Narain, as the son of 
suoh a Hanee, could sucoeed to the BiU ^^ ^^* 
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prejodice of the son by a Eanee uot denied 
to be a Bhati Ranee, was not decided. The | 
plaintiff, Mookoond Narain, is therefore uot t 
estopped from trying eiiher of those issues | 
in the present suit. 

We should haye much regretted it had we I 
found ourselves bonnd by the former deci- 
sion, because it appears to us to have proceed- 
ed on mistakes, both as to the law and the I 
facts of the case, and indeed is chiefly based ! 
OA the finding of fact in a third case which | 
has since been shown to have been errone- j 
ously decided. { 

The point in issue between the parties is, , 
whether the plaintiff, as the eldest son of I 
jiajah Choitono Narain deceased, id entitled 
to succeed to the Rnj. 

It is not disputed that, according to the 
custom of inheritance in the family in question, 
the succession to the estate devolves to a 
siugle heir, to the exclusion of the other 
heirs of the deceased (a). The plaintiff is the 
eldest son, and therefore 
(a) See ReguUtion presumably Would be the 
successor of his father, to 
the exclusion of a younger son. But the 
defendant, who is a younger son, claims the 
inheritance on the ground that the plaint- 
iff is the son of a Ranee of the Silda family 
who was Bhegurbhati, or, in other words, 
could not eat rice with the late Rajah ; and 
in order to succeed, he most prove a koola- 
char, or family custom, to that effect. Now, 
in order to establish a family custom at 
variance with the ordinary law of inherit- 
ance, it is necessary to show that the 
usage has been ancient and invariable, and 
it should be established by clear and positive 
proof (/£e S. D. A. Rep. 1856, page 399.) 

We will examine whether any such family 
usage, as supposed by the defendant, has been 
shown to exist. It appears that the family 
of the Rajahs of nine Mehals in the Jungle 
Mebals are of higher dignity than the other 
Bajpoot families. One of these is the Tong 
family, that of the Rajah of Foolkoosunah ; 
others are the Dholl, Mull, &c. The Samunt 
and Soor families, though Rajpoots and Khe- 
tryas, are considered of somewhat inferior 
grades. 

The plaintiff's evidence is as follows : — 
fiajah Choitono Narain, the father, gave 
his evidence on oath in the suit respecting 
the Jubrajship allowance on the 23rd Sep- 
tember 1847. He stated that his wife 
Sooburnomonee, the mother of the plaintiff, 
vu of the same caste with himself, that 
people of hia own clan ate rice from her Land, 



and Mookoond Narain, his son, was entitled 
to succeed to the Raj. 

On the 25th of March 1822, in a suit for 
the possession of a zemindary by Kumola- 
knnth Dlioll against Muddun Mohun Moha- 
pattur and others, Rajah Durponarain, the 
father of Rnj ah Choitono Narain, and grand- 
father of the plaintiff and defendant in this 
suit, was summoned as a witness. He was not 
examined on oath, but he presented himself 
in the Zillah Court of Midnapore, in the pre- 
sence of the vakeels of both parties, and filed 
a written statement under his seal, the 
correctness and truth of which he declared. 
Upon this an order passed that the statement 
be placed on the record. This document 
was received in the Lower Court, but was ob- 
jected to before us by Baboo Unnoda Pershad 
Banerjee, on the ground that the statement 
was not upon oath. Mr. Allan proposed to 
put it in as evidence of the family custom as 
to intermarriages between the Tong and 
Samunt Rajpoots. 

After hearing the objections, we determin- 
ed to admit it upon the ground that the 
family custom as to such intermarriages, 
being matter of family history, ought to be 
proved by declarations made by members 
of the family. We think that the case falls 
entirely within the principle of the rule 
which is ordinarily applied in pedigree cases* 
(See Taylor on Evidence, 2nd edition, page 
503. Roscoe on Evidence, 31.) 

Rajah Durponaraiu's statement was in 
substance as follows : — ** Between the Tong 
** Rajpoots and the Samunt Rajpoots inter- 
** marriages are allowed. I am of the family 
** of the Tong Rajpoots. My grandfather 
** and father married into the Samunt Rajpoot 
" family. I married the daughter of Oodoy 
** Coomar, who is of the Samunt Rajpoot 
" family. My son, Choitono Narain, married 
** the daughter of Rajah Maungobind, ze- 
** mindar of Pergunnah Silda, of the Samunt 
*' Rajpoot family. Kumolakant is the son 
** of the daughter of Rajah Gopeenauth, of 
" the Samunt family. There is eating and 
** drinking between us." 

By the decree in the last mentioned suit 
dated 22nd April 1826, Kumolakant Dholl, 
though the sou of a Samunt mother, was pot 
in possession as heir of the zemindary. It 
was further proved that Mookoond Narain had 
been appointed surburakar in his father's life- 
time, and at his request ; that he had been 
addressed and, previously to the decision in 
the first mentioned case, treated as the Chota 
Rajah or Jubruj of Foolkoosunah ; and the 
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)>laiDtiff called several witnesses to prove 
that all tbe Rajahs ate rice with him, and 
also with Sooburnomonee, his mother. Some 
of the witnesses state that none but those 
who marry into the family of the Rajah of 
Silda eat with that family. It was further 
proved that Rajah Gopeenauth Dholl, the 
grandson of a Samunt by his mother's side, 
had become Rajah of Umblccanugger, one of 
the nine Mehais. 

In the course of the ease, certain deposi- 
tions of witnesses who had been examined in 
former suits and proceedings between the 
same parties were referred to. They appear to 
have been received, without objection, in the 
Court below. 3ut it was objected before us 
that they were inadmissible, inasmuch as it 
was not shown that the witnesses were dead 
or could not have been called. (See Taylor 
on Evidence, Vol. 1, page 394, 2nd edition.) 
But as the objection was not taken in the 
Court below, and was one which might have 
been answered, or the objection removed if it 
had been taken below, we disallowed it. 

The defendant attempted to narrow the 
issue to the question whether the plaintiff 
was the son of a Bebhati Ranee. His evi- 
dence went to show that the daughters of 
Samunts marrying into the nine families do 
Bot become Bhati ; that the offspring is Bhati; 
that the sons of Tongs and DhoUs, who are 
Koolins, marry into the Samunt and Soor 
families, who are MuUicks ; but the Tongs 
and Dholls do not give their daughters to 
Samunts and Soors. Hurryhur Sing, Rajah of 
Saipore, a Mull, and Rajah Juj^deebun Lall, 
stated that,if the Foolkoosunah Rajah marries 
into the Silda family, the wife is Bhegur- 
bhati. The son born of that marriage can- 
not attain to the Raj. All that can be said 
is that this is no more than tbe opmion of 
the witnesses in the particular case before 
the Court. It is, moreover, worthless us 
evidence, ^rst, because they are not of the 
Tong family ; secondly, because it is contrary 
to the proved facts as regards the familie^s 
of other Rajahs in the nine Mehais ; aud 
thirdly y because it goes merely to opinion 
aud not to matters of fact. 

Rnjah Soondonaraiii, who is of the Fool- 
koosunah family, says that the son of a Ranee 
of tbe Silda family cannot succeed if there 
is a grandson of the Foolkoosunah family. 

The conclusion is that there is absolutely 
nothing in the evidence to show that the son 
of a Ranee of the Samunt family may not 
succeed to the Rnj in the Tong or Fool- 
koosunah family ; thai, on tbe contrary, there 



is strong evidence that lie may do so. No 
single instance has been cited or referred to 
in any of the proceedings to show that, 
amongst the legitimate sons of these Kiij. 
poot families, the claim of an elder son bom 
of a Samunt mother has been treated as 
subordinate to, or postponed to, that of a 
younger son, bom of a Ranee of one of ths 
nine families. And there is nothing in Hindoe 
Law to countenance such a distinction 
between legitimate children horn of mothers 
of the same great caste. AH the parties hers 
appear to be Khetryas. 

We, therefore, reverse the decision of the 
Court below, and decree the claim of the 
plaintiff with wnssilat from the death of 
Choitono Naraiu, costs, aud interest. 



The 27th January 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

WltnesfiOB (Sxamlnatlon of parties 

as). 

Case No. 207 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bhau-^ 
gulpore, dated the Slst January 1863. 

Thakoor Laith Narain Deo (Defeudaut) 
Appellant, 

versus 

Bolakee Chowdhry (Plaintiflf) Respondent, 

Baboos Onoohool Chunder Mookerjee and 
Debendro Narain Boss for Appellant. 

Baboos Khettnr Mohun Gangooly and 
Eamnath JVundee for Respondent. 

Suit laid at Rupees 7,466. 

When a plaintiff alleges that the defendant has a 
personal knowledge of the matters in dispute, and thd 
defendant denies that he has such knowledge, the Oourt, 
belbre exercising the discrt'tioo of decreeing the iiuit 
as upon default, should be satisfied on evidence as to 
the existence of such knowledge on the part of the 
defendant. 

Bayley, J,— In this case the plaintiff 
sued tu recover the sum advanced on two 
specific bonds. Flaintitf alleged that there 
had been a farming lease given to liim 
by defendant's father; but that on " ^f^i* 
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ftQt" coming io an amicable adjastment of 
Che acootints between the parties, those 
bonds which were foand to have been satis- 
fied by the proceeds of the farming lease 
were returned to defendant ; but that such 
farming lease and such adjastment had no 
reference whatever to the two bonds on which 
tbia salt is broughti and were totally 
irrdspectiTe of them. 

The defendant's answer is to the effect 
that the two bonds on which plaintiff saes 
were given to plaintiff by defendant's father; 
but that ihey were satisfied by the proceeds 
of die fanning lease. Defendant averred that 
he had no personal knowledge of the facts 
or details ; but that he came to this oonola- 
BiOQ from an inspection of the family zemin- 
dary accounts, and that the mere rental of 
the farming lease showed pr%m& facie that 
the satisfaction of the bonds could be ob- 
taiaed by the profits of the farming lease. 

Plaintiff summoned defendant as a witness. 
Defendant pleaded that he had no personal 
knowledge of the transactions ; that he wns 
sick, and was of a position in life which 
should exempt him ftom personal attendance 
apoQ the Courts. 

The Principal Sudder Ameen, without 
going further into the moofs of the parties, 
and without showing that he was satisfied 
that defendant had the personal knowledge 
of the transactions of his father which he 
denied he had, or how plaintiff had shown 
this &ct, held, as to the plea of exemption, 
that the defendant's pleas for non-attend- 
aooe were the usual idle excuses ; that 
there was no medical certificate as to 
illness, and no entry of defendant's name in 
the list of exempted persons furnished to 
the Courts by Government. The Principal 
Sudder Ameen then decreed plain tiff^s case 
on defendant's default to appear, and did so 
specifically under the provisions of Act VIII 
of 1859. 

Defendant appeals and nrges as his first 
graund (and for the present purposes of the 
oaae we need not go farther) that he is even 
IMHT willing to give his deposition, but that 
the fery law relied upon by the Court be- 
low clearly contemplated that there should 
be soBie record of the priind facie evidence 
ai lesst on which a Court comes to the con- 
duiion that a party has that personal 
knowledge of the facts which such party 
«poa a verified statement denies, and which 
deniil, strongly supported, as in this case, by 
the adaiitod fact that the bonds upon whioh 
thiMoH is brought, and« in fact, all the 
•^^igwwis to which pWntiff refers, were 



transactions of defendaut's father and not 
of defendant. 

The plaintiff's pleader, on the other hand, 
refers to his written statement wherein it is 
clearly alleged that " defendant," that is, 
defendant himself personal^ entered into 
an amicable adjustment with plaintiff, settling 
accounts upon the farming lease as to cer- 
tain bonds then returned y leaving the two 
bonds, the subject matter of this suit, not 
included in that adjustment, and that, there* 
fore, there is sufficient evidence of personal 
knowledge In defendant. 

Judgment 

We do not think that, in a case like this, 
where really it is simply this, that plaintiff 
alleged defendant has a personal knowledge 
of the matters upon whioh he was called 
upon to depose, and defendant denied that he 
had such knowledge, while however plaintiff 
is not called upon by the Court to give any 
proof whatever, and does not give any proof 
that there is personal knowledge in defendant, 
the Principal Sudder Ameen exercised pro- 
perly that large and responsible discretion 
with which the law vests him, vtz., of decree- 
ing such large and important claims upon 
default, when the legal ground upon which 
such default is pleaded to be excused by the 
Code itself, viz, absence of personal know- 
ledge remains entirely unadjudicated upon 
any proof adduced by the party asserting 
the existence of such knowledge in his 
opponent. The Legislature had for its 
object in the enactment under which the 
Principal Sudder Ameen has proceeded 
that the best available evidence should 
always be at the Court's command; and, for 
this purpose, the knowledge of the parties of 
their own acts was naturally supposed to be 
the basis of the best available proof. But it 
was never intended by the Legislature (as 
indeed the terms of the law show in requir* 
ing the Court to be satisfied of the exist* 
ence of the personal knowledge) that mere 
contradictory assertions should satisfy the 
judicial mind, or that legal proof should not 
be requii*ed of such a fact by the party 
alleging it, as of any other fact which re- 
quires proof before it is to be adopted as a 
ground of a decree. The decision, as it 
stands, is not in accordance with the legal 
maxim that such decision should be accord- 
ing to the pleadings and proofs ^ but is 
according to the contradictory pleadings 
only. 

We, therefore, reverse the decision of the 
Court below, and remand this case la order 
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that plaintiff may gi^e at least primSt facie 
evidence in support of his allegation that 
defendant himself has personal knowledge of 
these transactions, and if plaintiff does so, 
then the defendant may be sunmnoned, and 
the law take its course. In such a case as 
this, too, this Court would certainly think it 
a proper exercise of the general power vested 
in the Civil Courts to examine both parties. 
Remand accordingly. Costs to follow 
eventual result. 



The 27th January 1864. 
Present : 

The Hon'ble G. Loch and J. P. Norman, 

Judges. 

Attaolinietit— Reversal of sale. 

Regular Appeals from a decision passed by 
the Principal Sudder Ameen of BhaU' 
gulpore, dated the 17 th November 1862. 

Case No. 17 of 1863. 

Ganno Singh (Defendant) Appellant, 

versus 

Baboo Miuldiin Mohun Sinnrh and others 
(Plaintiffs) Respondents, 

Baboos Dwarhanath Mitter and Debendro 
Narain Bose for Appellant. 

Mr, R, T. Allan and Baboo Unnoda Per- 
shad Banerjee for Respondents. 

Appeal valued at Rupees 5,000. 

Case No. 54 of 1863. 

Baboo Raj Coomar Singh and others 

(Plaintiffs) Appellants, 

versus 

Roop Narain Sin^h and others (Defendants) 
Respondents, 

Mr. /?. T, Allan and Moonshee Ameer AH 
for Appellants. 

Baboos Unnoda Per shad Banerjee, Dwar- 
hanath Milter, Ashootosh Dhur, Kedar- 
nath Chatterjee, and Khetturnath Hose 
for Respondents. 

Appeal valued at Rupees 33,763. 

Case No. 67 of 1863. 

Ajar Sahoo and others (Plaintiffs) Appellants, 

versus 

Baboo Muddun Mohun Singh (Defendant) 
Respondent, 

Baboo Ashootosh Dhur for Appellants. 

Baboo Luckhee Ohurn Bose for Respondent. 

Appeal valued at Rupees 346. 



Case No. 68 of 1863. 

Debee Pershad and others (Defendants) 
• Appellants, 

versus 

Baboo Muddun Mohun Singh (Plaintiff) 

Respondent, 

Baboo Ashootosh Dhur for Appellants. 

Baboo Luchhee Churn Bose for Responienl. 

Appeal valued at Rupees 346. 

Case No. 69 of 1863. 

Thakoor Chund (Defendant) Appellant, 

versus 

Baboo Muddun Mohun Singh and others 
(Plaintiffs) Respondents. 

Baboo Ashootosh Dhur for Appellant. 

Baboo Luckhee Churn Bose for Respondents. 

Appeal valued at Rupees 346. 

Case No. 70 of 1863. 

Ram Lai Sahoo (Plaintiff) Appellant, 

versus 

Baboo Muddun Mohun Singh and others 

(Defendants) Respondents. 

Baboo Ashootosh Dhur for Appellant. 

Baboo Lttchhee Churn Bose for Respondeoto. 

Appeal valued at Rupees 346. 

An attaobment once legally made is revived upon tlM 
reversal of the sale in execution. 

Loch, J. — The facts of tliis case as laid 
down before us are as follows : — Bhugwsn 
Dutt got a money-decree against Nundhim 
Singh, the father of Taik Narain and Roop 
Narain on 6th September 1838 ; and in ex- 
ecution which appears to have taken place 
after the death of Nundhun Singh, attached 
and caused to be sold, on 20th June 1844, 
Mouznh Dhama and other villages, the pro- 
perty of the deceased, which were purchased 
by Mohesh Koonwaree. After the sale 
Tnik Narain, for himself and as guardian of 
his younger brother Roop Narain on 2nd 
October 1848, executed a deed of sale in 
favor of Resul Singh, of half the property 
sold, for Rupees 5,000, for the purpose of 
obtaining his assistance in bringing an •«" 
tion in the Civil Court to set aside the sale. 
The two brothers and Resul Bingh thea 
instituted a suit to set aside the «•»• 
and obtained a decree in the Zillah Court oa 
19tli December 1853, which decision w«« 
affirmed in appeal by the Sudder Court oa 
22ad I^ovember 1857, on the ground iW 
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the sale had not been conducted with all the 
formalities prescribed by law. 

During the interval which elapsed between 
the sale and the judgment aforesaid, the 
decree-holder Bhugwan Dntt applied for, and 
obtained, the purchase-money paid in by 
Mohesh Koonwaree. On the sale being re- 
versed, the latter demanded repayment and 
brought an action to recover the amount ; 
and' on 22nd September I860 obtained a 
decree against Bhugwan Dutt and other 
decree-holders who had appropriated the 
purchase-money, Resul Singh, whom she had 
made a party to the suit, being released from 
the claim. In execution of the decree 
agninst Bhugwan Dutt, she attached and 
ctosed to be sold the decree held by him 
igfdost Nundhun Singh, and purchased it 
herself on 1st April 1861, and obtained the 
sile certificate on Ist May following, and thus 
became substituted as decree-holder against 
Nundhun Singh, in the place of Bhugwan 
Dott. She put this decree in execution 
•gainst the half of the property which re- 
mained in the hands of the heirs of the 
judgment-debtor and cansed it to be sold on 
5th August 1861; but as the proceeds of 
that sale were insufficient to satisfy the 
whole of her claim, she instituted the pre- 
sent suit to set aside the deed of sale execut- 
ed by Talk Karain and Roop Narain in favor 
of Besol Singh, now represented by Gunnoo 
Singh, on the ground that such sale was 
cdlusive, and to enable her to bring the 
laid property to sale in satisfaction of her 
decree. 

The defendant Gunnoo Singh pleaded, 
Ui, limitation ; 2nd, that the original attach- 
ment and sale not being made according to 
lawj the proprietors were not debarred from 
making a private sale to Besul Singh ; and 
Zrdj that the sale was made under the press- 
ure of necessity, and was not collusive. 

The Principal Sudder Ameen rejected the 
plea of limitation ; and on the merits set 
aside the sale to Resul Singh in regard to 
MoQiah Dhama, but rejected the plaintiff's 
claim in regard to Mouzahs Bhedas, Bishun- 
pore, SuntOi and Ehagurya. 

Two appeals have been preferred to this 
Court : one by Gunnoo Singh to set aside 
that portion of the decision of the Lower 
Coort^ which declares the purchase by Resul 
Singh of Monzah Dhama to be invalid ; and 
the other by Muddun Mohun Singh, the 
representative of Mohesh Koonwaree, to 
feverse the judgment of the Principal Sud- 
den Ameen in respect to the villages Bhedas 
tad others. 



Four other appeals Nos. 67, 68, 69, and 
70 on the point of costs have been filed ; and 
at the hearing of the appeal, another objec- 
tion was taken by one of the defendants on 
the point of costs, and admitted under Section 
348 Act VIII of 1859. 

We propose to dispose of the appeal of 
Gunnoo Siugh in the^r^^ place. Limitation 
is pleaded. It is urged that the original 
judgment passed on 6th September 1838 
was never put in execution against the 
moiety of this property sold to Resul Singh, 
till the institution of the present suit ; for 
though a sale took place in 1844, that sale 
and all the proceedings connected with it 
have been set aside, and the property was 
then sold as belonging to Rohinee Koon- 
waree, the mother of Talk Narain and Roop 
Narain ; and the execution case was fiually 
struck off in March 1849, and the present 
suit was instituted on 30th September 1861. 

The plea of limitation we hold to bo 
utterly untenable. The original decree- 
holder sold the whole of the property com- 
prising the moiety now held by Gunnoo 
Singh in 1 844. Litigation to set aside that 
sale commenced in 1853, and was continued 
till November 1857, and the present action 
was brought in 1861. It was not till the 
fiual judgment was passed by the Sudder 
Court in 1857 that Rosul Singh's deed of 
sale operated, and consequently that any 
right of action to set it aside accrued. 

In the second place, it is urged that the 
sale of 1844 having been set aside, the 
judgment-creditor, if he sought to sell this 
moiety of the property in execution of his 
decree, should have proceeded to attach it in 
the usual form, as he did in the caso of the 
other moiety retained by the judgment- 
debtors in their own possession ; that the 
effect of the reversal of the sale was to set 
aside all previous proceedings taken in exe- 
cution ; and as the attachment taken out, 
which was not an attachment previous to 
judgment under Regulation II of 1806, but 
an attachment subsequent to, and in fur- 
therance of, the decree, had been virtually 
declared by the decision of the Sudder 
Oourt in 1857 to be void, the sale to Resul 
Singh must be considered valid, unless fraud 
or collusion could be proved, and this plaint- 
iff had failed to show. The decision of 
November 1857 setting aside the sale cannot 
be said to have revived the attachment and 
put things into the position they were 
before the sale, for had such been the case, 
plaintiff, instead of bringing his action to set 
aside the private sale to Resul Siugh, would 
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have applied to the ezecaitou depariment iu 
order to have the property sold in aatiafao- 
tioQ of his decree. The oourse adopted by 
the plaintiff shows what to his mind was the 
effect of the reversal of a sale in execution, 
viz, that all previous proceedings in exeoa- 
tion became null and void, a view supported 
by the practice of the Gonrts. Further, as 
the execution case was struck off the file in 
1849, it was necessary, as 

.•^r^rdm'"- ^^^^ by sundry decU 
sions* of the late Sudder 
Court, in order to a sale of the property, that 
all steps in execution should be taken ab 
initio. 

We find that the Sudder Court, in their 
decision of 22nd November 1 857, set aside 
the sale of 1844 not from any defect in the 
attachment, but from some informality in 
issuing the proclamations of sale, and the 
question for ns to determine is whether the 
effect of that decision was to set aside the 
whole of the proceedings in execution, so as 
to make it incumbent on the judgment-cred- 
itor, wishing to make this property liable 
to sale in satisfaction of his decree, to com- 
mence execution proceedings ab initio^ or 
whether it merely set aside the sale, leaving 
all things which had been rightly done in 
execution as they were, and, in short, reviv- 
ing the attachment of the property made by 
the original judgment-creditor. 

It may be premised that, in the transac- 
tion between Talk Narain and Resul Singh, 
we see nothing collusive or fraudulent. The 
whole is perfectly above board, and the fact 
that the representatives of Eesul Singh are in 
possession of the property sold to him under 
the deed of sale of 2nd October 1848 is 
conclusive of the good faith of the parties. 
If, therefore, the Court hold that the effect 
of the decision of 1857 was to set aside all 
proceedings taken in execution previous to the 
sale of 1844, the attachment of the property 
becomes null and void, and the sale to Besul 
Singh, under such circumstances, cannot be 
disturbed. If, however, the Court consider 
tliat the reversal of the sale in 1857 left 
other things as they were and revived the 
attachment, then Talk Narain sold, and 
Bedul Singh purchased, what both parties 
knew they had no power to sell or purchase, 
and, however fair they may have been in 
their mutual dealings, ^e sale, so far as it is 
to the prejudice of the attaching jndgment- 
oreditor, must be set aside* It cannot be 
pleaded for Besul Singh that he was a 
atranger purchasing without notice and iki 
good faith for a valuable consideratioD, for 



it is evident ii'om the deed of sale which be 
obtained, as well as from the whole course of 
the previous litigation, that he knew that 
this property had become liable for ihm 
amount of the decree held by Bhugwan Doit, 
that it had actually been sold in satisfaetioa 
of that decree, and in fact he purchased, 
with his eyes open, a share in the litigation 
that was then to be commenced for tli« 
recovery of this property. 

We may observe that, by the attachment 
which was under the repealed Begulation 
XLV of 1793, it was ordered that, until tha 
sale, the Nazir should keep the property 
under attachment. 

After considering the subject in all ita 
bearings, as put before us by the pleadera of 
either party, we come to the conclusion that 
the effect of the late Sudder Court's deci- 
sion of 22Dd November 1857 was only 
to declare the sale to be null and void, but 
without prejudice to the attachment or otiier 
proceedings in execution which had been 
rightly and legally performed. We think 
that, by the setting aside of the sale, the 
parties were simply remitted to the position 
in which they stood immediately before the 
sale, and therefore that the attachment must 
be deemed to have revived. We think 
that we are supported in this view of the case 
by the decision of the Privy Councilia the 
case of Rajah Mohesh Narain Singh versus 
Kishanund Misser, reported in Part 5, Volame 
VII of Sevestre's Reports, and bearing data 
9th December 1862. This was a suit to set 
aside a sale of landed property made in exe- 
cution of a decree. The property, it appears, 
had been sold four times, and the sale each time 
had proved ineffectual because the highest 
bidders turned out to be mere nominal par- 
chasers. It was objected that the sale which 
ultimately took place was void on account of 
non-compliance with the provisions of Rego» 
lation XX of 1795 then in force, " that, when 
" any Court of Civil Judicature shall have 
*' occasion to sell lands in satisfaction of a 
" decree, it shall transmit a copy thereof to 
** the Board of Revenue, which is, with all 
<< practicable despatch, to cause the lauds to 
*< be disposed of at the Presidency, or in the 
<^ district in which the lands are situated, 
« &c." But the Privy Council thought that 
the objection was properly overruled by the 
Zillah and Sudder Courts, because, when a 
former order for sale had been made by the 
same Court in 1843, this Regulation had 
been complied with. And on this, their 
Lordships remark :^-" It would be contrary 
'* to general principles and a senaeleM addi- 
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*' tkm to all the Texations and delay in the 
'' Ooiirse of procedure to hold that^ when for 
** any reason, satisfactory or not, the eze- 
" cution of a final decree in a suit fails or is 
*' set aside, and the proceedings as regards 
" that execution are taken off the file, the 
" whole salt is discontinued thereby, and the 
** further proceedings for the same purpose 
"are to be considered as taken in a new 
** suit." And we think that, were it other- 
wise, great injustice would be done to the 
judgmeot-credicors. For what is the 
position he would find himself in on the 
revsrsal of a sale, if all tlie steps he 
\aA properly taken in execution were to 
go for nothing. It would be this. The 
creditor, after publicly attaching the pro- 
perty and thereby declaring to all the 
world that he had made it legally liable for 
tiie satisfaction of his debt, and taking every 
necessary step fbr the sale of the property, 
would find, in the event of the sale being 
set aside, for some flaw in the proceedings 
with which he had nothing to do, and over 
which he had no control, that a third party, 
a stranger to him, had, with the view of 
tsiisting the judgment-debtor to set aside 
the sale, purchased from the jadgmeut-debtor 
the whole or a part of the property, and on 
ihe reversal of that sale holds him at arm's 
length and tells him — " True, you made this 
property legally liable for your debt ; but 
•wing to a flaw in the subsequent proceed- 
ngs, the sale was invalid ; I took advantage 
•f this defect, purchased the property, as- 
sisted in getting the sale reversed, and now 
joa must look elsewhere than to this pro- 

Srtj for the satisfaction of your claim." 
hat, if the debtor have no other property 
tbtn what he has sold to the interpolator, 
is the judgment-debtor to do ? His decree 
becomes so much waste paper. 
With regard to the decisions* of this 

. & T). A. Rep. 1856. ^, "^^f"^^ ^^ *^^ 
M* M*. Gobatdhuii appellant's Counsel, 
a^^, AppcIUnt; 1866, to prove that where 

SiS JS* S^! IS ' ^**®' «"» execution case has 
lUicb w, page zoj, . j ^ 

been removed from 

the file, proceedings must be commenced 

•i iMteto, it is suflioient to say that the 

fireomstanoes of those cases are entirely 

different from that now before us. In those 

eiaes the decree-holder, after taking certain 

steps in fnrUierance of execution, proceeded 

so farther with his case, which was struck 

9S for de£Fiult. That is very difierent from 

the circumstances under whidi this execu- 

tioa case was struck ofi* in 1849. A sale 

hsd taken plaoi^ audi as far as then appeared, 



the decree had been satisfied, and it coult) 
therefore serve no good purpose to retaia 
the case on the file ; but such order was 
never intended to have, and could not have, 
an effect injurious to the creditor's interests 
on the sale being reversed. For these 
reasons we dismiss the appeal of Gunnoo 
Singh with costs, and affirm the deci3ioii 
of the Lower Court. 

The appeal of Muddun Mohun Singh 
relates to Mouzah Khagurya, 4 annas pur- 
chased by Hem Chaud Singh, representa* 
tive of Resul Singh, and father of the 
defendant Gunnoo Singh and others, under 
a deed of sale dated 3rd October 1855 ; 
to half Mouzah Aboona Tal*Bhedas, pur-> 
chased by Hem Chand at a sale in execu* 
tion of a decree held by Oojhar Sahoo on 
17th August 1847 ; and to Mousah Bishun* 
pore Santo, purchased by Onoop Mundur, 
on 9th January lb54, as guardian of Bam-^ 
narain. 

With regard to Mousah Khagurya, it is 
not denied tliat Hem Chand Singh was a 
purchaser with notice. The Principal Sud* 
der Ameen, however, states that the sale 
was effected after tlie decree of reversal of 
sale had passed, so that the vendor was then 
competent to transfer ; hence such sale, the 
auction sale being cancelled, and the former 
attachment being rendered inoperative, is 
valid. We differ entirely from the view here 
taken by the Principal Sudder Ameen, and 
ill the former part of this decision we have 
given our reasons for considering the attach- 
ment once legally made to be revived upon 
the reversal of the sale. On this point, 
therefore, we reverse the decision of the 
Lower Court. 

As regards Mouzah Aboona Tal-Bhedas^ 
the Principal Sudder Ameen states that the 
claim is barred by limitation. It appears 
that, for some reason not explained, Tal-> 
Bhedas was excluded from the sale held in 
1844; and on 17th August 1847 Rohinee 
Koonwaree, mother of Talk Narain and Roop 
Narain, gave this property on a zur-i-pesbgee 
lease to Oojhar Sahoo and Gatigoo for a 
consideration of rupees 10,000. The lessees, 
unable to recover the money advanced by 
them, sued and got a decree on 26th July 
1851 against the sons of Robinee Koonwa- 
ree, who had by that time attained their 
majority, for possession and mesne profit ; 
and nltintately sold the property in exeen* 
tion, when it was purchased by Gaogoo, 
Ram Churn, and Ram Lai Sahoo, the la^ of 
whom sold his rights and interests to Debee 
Pershad Mongeree, nepbow of Oojhar Satioo. 
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It is alleged that the decisioa of the 26th 
July 1851 was subsequently reversed by 
the Sudder Court, and that on 29th November 
1850, shortly before the decree of 1851 was 
passed, Oojhar Sahoo executed an ekrar to 
Roop Narain, agreeing to withdraw the suit 
and to remain in possession as a Tikadar. 
This ekrar was filed by Roop Narain, but 
not carried out by Oojhar, with whom Roop 
Narain subsequently colluded and allowed 
the case to go on to a decree. 

We have nothing but assertion in support 
of the facts contained in this statement, 
and even if the decree of 1851 were re- 
versed, there still remains the lease of 1847, 
which cannot be called in question after the 
lapse of so many years. The appellant's 
pleader urges that a petition for attachment 
was filed on February 1840 by Bhugwan 
Dutt ; and on 5th June foUowin^r application 
was made, praying that Mouzah Bhedas might 
be sold in execution ; and on the following 
day, an order was passed that the property 
might be attached, and the Collector reported 
on 23rd August 1847 that the property 
might be sold ; but the Principal Sudder 
Ameen distinctly finds, and nothing has been 
brought to our notice to show that he is 
wrong, that on 19th December 1843 the 
Monzah Bhedas comprised in this pottah was 
excluded from the application of attachment 
filed by Bhugwan Dutt, the decree-holder, 
and we see that it was not put up to sale 
when the rest of the property was sold in 
execution of his decree. As, therefore, no 
attachment of this property had taken place, 
there was no bar to a lease being given ; and 
as it has remained uncontested for more than 
12 years, and we see no fraud in the transac- 
tion, we think that a suit to set it aside 
cannot now be brought. We, therefore, 
affirm the decision of the Lower Court on 
this. 

Regarding Bishunpore Santo, we concur 
with the judgment of the Lower Court. It 
is alleged that this village is a Dnkhilee of 
Mouzah Bhedas, and was attached along 
with it, but no proof whatever of this allega- 
tion is produced. 

On Muddun Mohun's appeal, therefore, 
we give a decree for Mouzah Khagurya with 
costs in proportion, reversing the judgment 
of the Lower Court, and we confirm that 
judgment in regard to Mouzah Abooua Tal- 
Bh^as and Bishunpore Santo, and dismiss 
the appeal with proportionate costs. 

With reference to the appeals Nos. 67, 
68, 69, and 70, and the further appeal 
verbally made on the part of one oi the 



defendants in the matter of costs, we see no 
grounds for interfering with the decisioQ 
passed by the Principal Sudder Ameen» and 
dismiss all these appeals with costs. 



The 27th January 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

xamitation — Bntwarah prooeedinirs 
under Section 20 Regrnlatlon ZXX 
of 181« (Sffeot of)-Aot XZZZ of 
18€8 — Possessory action — Caixso 
of action (to anction-purchaser)— 
Amanat lands (Bistorj of). 

Case No. 195 of 1863. 
Regular Appeal from a decision passed by 
the Principal Sudder Ameen of BAau^ 
gulpore, dated the 21 st January 1863. 

Baboo Hurree Mohnn Thakoor (Defendant) 
Appellant^ 

versus 

Mr. David Andrews (PlaintiflT) Respondent. 

Baboo Unnoda Pershad Banerjee and 
Moonshee Ameer AH for Appellant. 

3fr. R, T, Allan and Baboo Kishen 
Kishore Ghose for Respondents. 

Suit laid at Bs. 8,518-8-4. 

Batwarrah prooeedings under Section 20 Reffalatioa 
XIX of 1814 are only final as to lands which are the 
subject of partition. 

In order to appl^ the provisions of Act XIII of 1848 
in ref^rd to limitation, it must be shown that there 
was an award, t. e. an adjudication after a contentloa be- 
tween the parties before the survey authoities. 

Under tbe general law of limitatioUf the cause of 
action in a suit for possession b;^ an auction-purchaser 
at a sale for arrears of revenue arises from the date of 
purchase. 

History of the Amanut lands g^ven. 

Bayleyy J. — ^This appeal is against the 
whole decision of the Court below. 

The plaintiff, Mr. D. Andrews, sued in the 
Court below as purchaser at a sale for arrears 
of revenue^ for possession of 7926.8c. 14^. 
which he claims as included in Mouzah 
Neemgachee Khoord in part of his purchase ; 
and for mesne profits from 26th July 1 850, 
the dale of his purchase. Plain titf based 
his title on the village survey maps of ICou« 
zah Neemgachee Khoord, and the Collector's 
proceedings of the 3 1st May 1851, and ihe 
Tahood Milani papers of 1213 B. S. 

Defendant, Hurree Mohuu Thakoor, claim- 
ed the land as of Mouisah Doorail, part of the 
Amanut Mehal sold at a sale for arrears of 
revenue on the 29tli May 1832 to his father. 
Defendant supports his pleas b/ reference ta 
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tbe amulnomah of the Collector to the pre- 
Tious proprietor dated 16th September 1814, 
and to the Butwarah proceedings of the 
Collector, dated 19th April 18o4, by which 
last 516 beegahs were ordered to be taken 
oat (kharij) from Neemgachee Khoord as 
being land of Hurria Dongah la defendant's 
Mooxah Doorail. It is added by defendant 
that, although in 1848 the survey authorities 
demarcated 792 beegahs really belonging to 
defendant's Mouzah ** Doorail " to Neem- 
gachee Khoord, still such survey map could 
be of no avail, as it was virtually set aside 
bj the above Butwarah proceedings of the 
idtk April 1864, and which under Section 
20 of the Butwarah Law (Regulation XIX 
of 1814) is final and conclusive. Limitation 
is aUo pleaded against plaintifTs claim under 
Section 14 Regulation 111 of 1793, and Act 
XIII of 1848. It is also urged that plaint- 
iff, in his very plaint praying for possession, 
siiews thereby that the effect of the survey 
proceedings was not to give possession to 
him ; and that as defendant has possession 
Qoder the Butwarah proceeding before re* 
ferred to, plaiaiififmusi shew a superior title 
before he can disturb him, defendant* In 
his pleading, defendant states the disputed 
land is a portion of 2,017 beegahs in the 
area of "Doorail," 

. Defendant, Rnjdoolub Doss, farmer under 
Haree Mohnn Thakoor, supported the plead- 
ings of the latter, and equally contested the 
plaintiff's claim apon very much the same 
grounds. 

Upon these pleadings, and on the evi- 
dence adduced in support of them by either 
party, the Principal Sudder Ameen, after 
deciding the point of limitation in favor of 
plaintiff, put as issues for the trial on the 
merits, whether plaintiff's title was superior 
or defendant's who further had possession, 
whether there had been auy dispossession, 
and, if so, what amoant of mesne profits 
aboold be awarded ? 

The decision of the Principal Sudder 
Ameen in regard to the matter of title 
tad possession was also in favor of plaintiff. 

Defendant now appeals to this Court, and 
upon the matter of limitation takes three 
pleas :— 

I. That under Section 20 Regulation 
XIK of 1814, the order of the Collector in 
theButwarrah proceeding of the 19th April 
1854 was fical. 

II. That the survey award was made in 
1S48, and this suit not brought till 1861, 
30th DtHsember, and thus the suit is barred 
WiwrActXUlof 1848. 



III. Tiiat the adverse possession of de- 
fendant has been for more than 12 years 
before suit. 

Upon the merits, defendant's appeal is very 
much upon the grounds before given, as those 
upon which he pats his case below. 

JudgmenL 

Limitation cannot, in our opinion, bar this 
suit under Section 20 Begulation XIX of 
1814. 

The terms of that Section are that *' the 
*' determination of thd Board of Revenue, 
" or Board of Commissioners on the paper, 
^' of partition shall be final," that is, shall 
be final in respect to those lands which are 
the subject of such paper of partition. Now, 
the land for which plaintiff sues, it is ad- 
mitted, never was subject to partition. Li- 
mitation, therefore, cannot bar him upon this 
plea. 

Nor can it do so under the provisions of 
Act XIII of 1848, for, in order to apply the 
provisions of that law in regard to limitation, 
it must be shewn that there was an awards 
1. e,y an adjudication after a contention 
between the parties before the survey author- 
ities. Such an adjudication or award, it is 
stated by both parties, never took place in 
this case. 

Neither does the general Law of Limita- 
tion bar plaintiff, because his cause of 
action arose to Iiim at his purchase at a 
sale for arrears of Government Revenue 
on the 2.5 (h July 1850, and this suit was 
brought on the 30th December 1861, t. e., 
within 12 years. 

Upon the merits, we think that the 
decision in plaintiff's favor is correct. The 
plaintiff, it is proved and admitted, bought 
Kismut Neemgachee, consisting of six vil* 
lages. Neemgachee Khoord is shown by 
the Tahood Milani papers of 1213 B. 5., 
to have been one of the villages of Kismut 
Neemgachee which plaintiff purchased. The 
plaintiff then shows that the land in dispute 
has been surveyed by the Revenue Survey 
Authorities as part of Mouzah Neemgachee 
Khoord in 1848. Tiiis he shows from the 
Mouzawaree Register Map, a document 
which, as its name and conteots shew, con- 
tains a scientific topographical survey of 
each village separately. 

These documents are, in our opinion, such 
sufficient proof of title on the part of a 
stranger, an auction-purchaser at a sale for 
arrears of xe venue, who could not ordina- 
rily command any other documentary title, 
to require defendant to rebut it by some 
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better proof. Oo this part of tlie case, it is, 
in the first place, Terj mtioh pressed open us 
that the Btitvearrah proceedings of the Collect- 
or of the 19th April 1854 set aside the pro- 
ceedings of the Survey Authorities of 1848, 
but we do not think this is so. The But- 
warrah proceeding could only adjust the 
area which should pay a certain assessment 
under the allotment made to each co-parcener. 
6uch pTOceedings could not give a conclu- 
sive title in a suit for lands other than those 
subject to Butwarrah. 

To proceed to defendant's case : — He 
clearly pleads that the lanes are of Doorail ; 
that what he purchased in Doorail was of 
two parcels, viz., 820 beegahs in Thannah 
Singrampore, and 1,197 in Thannah Oorda 
Nullah. 2,017 beegahs as shewn by the 
amulnamah of September 1814. Now 
the map of defendant's Doorail, taken also 
from the same * Mouzawaree Register of 
the Survey Authorities, shews Doorail to 
ooosist of beegahs 3,010-4-6. The pleader 
urges that other villages are included in this 
area, and from a note in the map it appears 
that within the circuit of the village, No. 140, 
are included lands of 139, 141, 142, 143. 
But both maps dearly shew that another 
contention of appellant's pleader to the effect 
that other villages are included in the Mow- 
sawaree map of Neemgachee Khoord is incor- 
rect, because both maps shew that village to 
be quite distinct and not to have others in its 
cirottit, and also shew that it was not included 
in the Nos. above referred to as in the cir- 
cuit of '* Doorail." Further, the pergunnah 
map shews that the villages named in the 
written statement of defendant, Huree Mohun, 
are not as the pleader suggests mapped as 
part of Doorail, or are part of Doorail, but 
are quite separate. 

The history of the Amanut lands seems to 
have been this. The Government purchased 
large tracts of uncultivated land extending 
through various thannahs. These lands 
were to be given in jaghire to invalid soldiers 
according to their rank. Certain portions 
of these lands were distributed and settled 
with soldiers who had to pay a small jumma 
to Goyernment, and a rent-roll of these 
jaghirs was made. But a great quantity of 
this land was never given in jaghir, and 
remained in the Collector's hands and under 
his management, and was known as the 
^ Amanut* land, and was called after the 
thannah in which it was situated — Amanut 
lands of Thannah Oorda Nullah^ Amanut 
lands of Thannah Smgrampore, and so on. 
Thete lands used to be let foi* terms of years, 



but at last Government discontinued the 
JAghir system, and ordered the Amanut lands 
to be sold, and this was done as the leases 
expired. The Amanut lands comprised not 
only the lands which were never distributed, 
but also lapsed jaghire. Some of the GrOv« 
ernment measurement chittas would ordi- 
narily be in existence of each area so sold, 
and these would be the strongest proof in favor 
of defendant. The Grovernmont purchsses 
comprised only parts of villages, for they 
purchased only uncultivated land, so that 
the cultivated area of the village remained 
with the zemindars. This Doorail might Jiave 
an area of 3,010 beegahs of which 2,017 were 
sold by Government, and the rest remained 
with either Government or the Eemiudar, 
and this result would not then be so much 
against defendant as might otherwise be 
supposed. 

Thus, from the Goveromdnt records, the 
defendant could bring some proof beyond the 
amulnamah, but he does not do so ; nor is 
the plaintiff's sufficiently siroag primA facie 
case met by any rebutting proof on the part 
of the defendant. Indeed, nothing is filed 
except the Butwarrah Ameens's Report on 
which the proceedings of the 19th April 
1854 rest. Thus we see no sufficient 
ground to interfere with the decision of the 
Court below, and reject this appeal with 
costd accordingly. 



The 27th January 1861. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges, 

Mahomedan Xtaw—HlToroe (when it* 
reversible). 

Case No. 1062 of 1863. 
Special Appeal from a decision passed by 
Baboo Jugohundhoo Banerjee^ Principal 
Sudder Ameen of Tipperak, dated the 
21 St January 1863, reversing a decision 
passed by Baboo Greesh Chunder Ban" 
erjee, Offieiating Moonsiff of that Dis- 
trusty dated the 27th March 1862. 

Sjiid Mozuffur Ali (Plaintiff) 
Appellant, 

versus 

Musst- Kumurunissa Bibee and otheri 

(Defend an ts) Respondents. 

Baboo Kalee Mohun Doss for Appellaot. 

Baboo s Hem Chunder Banerjee wi 

Chunder Madhub Qhose for Respeadsati. 
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According to Mahomedaii Law, a divorce in irreversi- 
ble if the husband does not take back the wife at any 
time before the EdUy or the period of a woman^s pro- 
bation. 

Kemp, J.-^TuK plaintiff sues for restitu- 
tion of coDJugal rights, valuing his suit at 
Ra. 32. 

The wife avers that she has been divorced 
b/ her husband that, while under his pro- 
tection, he ill- treated her, and further that 
he has brought this suit because she refuses 
to give up her claim to certain properties 
which had been settled upon her in lieu of 
dower. 

The Lower Appellate Court, finding that 
the defendant, the wife, had proved her plea 
of divorce, and that the plaintiff's conduct 
towards her had been bad, dismissed the 
suit. 

^ In appeal it is contended that the divorce 
I is not an irreversible one according to the 
I principles of the Mahomedan Law, inasmuch 

as it was not pronounced three times at 

intervals of a month. 

The Lower Appellate Court having found 
the fact of the divorce to be established, we 
have only to consider whether the form of 
the divorce is legal and suAcient. 

The pleader for the appellant has drawn 
onr attention to page 69 of Maooaghten's 
I Principles of Mahomedan Law, in which 
I the following passage occurs : — 

' *' A husband may divorce his wife without 
j "any misbehaviour on her part or without 
" assigning any cause ; but before the di- 
'* Torce becomes irreversible according to the 
^' more approved doctrine, it must be repeat- 
" ed three times, and between each time the 
"period one month must have intervened ; 
" and in the meantime he may take her 
''back either in an express or implied 
"manner." 

The pleader contends that, as there is 
lothing to show that the husband repeated 
the divorce three times, he is entitled to 
recQver his wife. 

After consulting the Hedaya, we are of 
opinion that the divorce in this instance 
[ wasTSlak Rijai, or reversible divorce, that is 
fo say, that it was such a divorce as left it 
in the husband's power lawfully to take 
Wk his wife at any time within three 
months, which is the period prescribed by 
Mahomedan Law for a woman's probation, 
»nd which period is termed the *^ Edit," and 
coasisia of three terms of her courses. 



The existence of the *' Edit" is a condition 
of the right of the husband to return to, and 
receive back, his wife after divorce; but after 
the period of '* Edit" has passed, the marri- 
age is null and void. 

The reason why the effect of the sentence 
of reversible divorce is postponed to the 
accomplishment of the ^' Edit," is the possi- 
ble intention or wish of the husband to take 
back his wife ; but where he does not do so 
before the '*Edit" is accomplished, the 
sentence of divorce takes effect from the 
instant it was pronounced. 

The period alluded to in the passage quoted 
by the pleader for the appellant is the period 
of the " Edit." If a husband divorces his wife 
three times during that period which extends 
over three months, the divorce is irrever- 
sible ; but if, as in the present instance, one 
sentence of divorce be pronounced, the hus- 
band might take the wife back at any time 
before the expiration of her " Edit " or term 
of probation ; but after that term has passed 
without the husband exercising the power 
of Bijaat, or returning to his divorced wife, 
the marriage no longer remains* 

As it is clear that the husband in this 
instance did divorce his wife, and that he did 
not 'take her back at any time before the 
expiration of the " Edit," his claim to 
recover the person of his wife must be 
dismissed. 

The appeal is dismissed with costs and 
interest. 



The 28th January 1864. 

Present : 

The Hon'ble H. V. Bay ley and E. Jackson, 
Judges. 

Vwldenca— Serwloe of Sammoiis 

Admiftftlon. 

Case No. 210 of 1863. 

Regular Appeal from a decision passed b^ 
the Judge of Hooghly, dated the 26th 
January 1863. 

Soogundaraoyee Debea (Plaintiff) 
Appellant, 

versus 

Azeeraoodleen and others (Defendants) 
Bespondents. 
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Moulvie Ahmed AH for Ap[xellant. 

Ko one for Respondents. 

The witnesses present at the service of a snmmonn 
cftiinot be termed secondary^ but are the best^ evidence of 
the service of summons. 

Failure to prove service of summons on the defendants 
who did not appear, is no reason for dismissing the 
suit as against the defendant who appeared and acquit- 
ted the plaintiff's daim. 

Jackson, J, — The plaintiff sued to assess 
beegahs 213-5-13 which she alleged that 
the defendant held rent-free on an invalid 
title. 

One defendant appeared and admitted that 
the portion of laud in his possession, viz, 
beegahs 8-12-4 was not rent-free but rent- 
paying. 

The other defendants did not appear. 

The Judge, however, dismissed the suit, 
because the plaintiff did not prove the ser- 
vice of summons on the remaining defend- 
ants. The Judge states that the plaintiff's 
vakeel wished to examine witnesses who 
were present at ther service of the summons ; 
but as these witnesses were neither the 
Court peadahs, nor the witnesses who 
wrote and attested the receipt of service, he 
considered them to be secondary evidence 
which he held could not be admitted. 

On appeal the Judge's decision on this 
point is taken exception to before us, and we 
have allowed the point to be argued, although 
not in the grounds of appeal. 

The witnesses who were present at the 
service of the summons cannot be termed 
secondary evidence of the service of sum- 
mons. They are the best evidence. The 
Judge was bound to examine them. He 
might also have called for further evi- 
dence if he thought necessary ; but he was 
wrong to refuse to take the evidence of eye- 
witnesses, and to dismiss the suit, because 
the plaintiff had not produced the best evi- 
dence, and because the peadahs and attesting 
witnesses of the return were not present to 
depose. 

As regards the defendant who appeared, 
we would also remark that an admission 
made by a defendant in Court is no proof 
that plaintiff had no cause of action as 
against that defendant. The plaintiff would 
still be entitled to a decree as against that 
defendant if he could show that he had good 
ground for bringing his action. 



The decision of the Judge must be re- 
versed, and the case remanded, in order that 
the Judge may direct the issue of a fresh 
summons on the defendants ; and afterwards 
decide the whole case on its merits. 



The 28 th January 1864. 

Present : 

The Hon'ble G. Campbell, Jwfye, 

Xtlmltation— Sale bj Klndoo Widow- 
PHvity. 

Case No. 483 of 1863. 

Application for review of Judgment passed 
by Justices F, B, Kemp and G. Campbell 
on the 22nd June 1%6Z in Special Appeal 
No. 85 of 1860. 

Mussamut Gouree Debea, Petitioner^ 

versus 

Rajah Annundnath Roy, Opposite Party. 

Mr. R, V, Doyne and Baboo Gopal Lai 
Mitter for Petitioner. 

No one for Opposite Party. 

The doctrine of privity does not arise in questioos o 
limitation. 

In the case of a sale by a Hindoo widow which takes 
away both her rights and the rights of all those who 
claim under her, limitation runs from the date of sale. 

Mr. Dothe presses this application on 
the ground that there was no privity be- 
tween the widow as life-tenant, and the 
adopted son as reversioner, and that the re* 
versioner not being affected by the laches of 
the widow, and not being himself in a posi- 
tion to sue, the limitatiou could not mo 
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against him during the widow's incumbency, 
fiat I do not find that this doctrine of pri- 
vity arises in questions of limitation. Limit- 
ation runs absolutely from the time when 
the cause of action arises, save in regard to 
certam distinctly specified exceptions, of 
wliich the case of a son not born or not 
adopted is not one. Ordinarily, as respects 
the regularity of a sale, the time would run 
against all parties claiming an interest in 
the property. Under the new law the ex- 
ceptions are specially defined. Under the 
old law the exception was, to a certain ex- 
tent, \eh to the discretion of the Court, and 
even minority was not then in ail cases a 
sofiicient ground of exception. In the 
present case I do not think that there was 
aoj sufficient ground for allowing a discre- 
tionary exception. It may happen in the 
case of an alienation by a widow good for 
her life-time, that the cause of action does 
Dot arise till her death ; but in the cane of a 
sale which takes away both her rights and 
the rights of all those claiming under her, 
the limitation runs from the date of sale. 
1 reject the application. 



The 29th January 1864. 

Present: 

The Hon'ble H. V.' Bayley and E. Jackson, 
Jttdges, 

Procedure (Suits particUlj decided 
before Act VXXZ of 1899). 

Case No. 209 of 1863. 

Regular Appeal from a decision passed by 
the Judge oj Skahabad, dated the I3th 
January 1863. 

Captain Parrott (Plaintiff) Appellant^ 
versus 
Bam Snhay Singh (Defendant) Respondent. 

Baboo Dwarkanath Mitter for Appellant. 



Babcos Khetturneuh Bose, Unnoda Pershad 
BanerjeCy Mohesh Chunder Chowdhryy and 
Hem Chunder Banerjee for Respondent. 

Suit laid at Rupees 13,847-13-9. 

A suit must be held to be pending under Section 387 
Act VIII of 1859, if anything remained to be done 
which might have been done under tho old law ; and a 
party in such a case is entitled to ask the Court to pro- 
ceed under Uie old law, inasmuch as the application of 
the new Code would deprive him of a right, in reference 
to the procedure of the case, which, but for the passing 
of the Code, would have belonged to him. 

Bayley, J. — In this case the plaintiff, 
Captain Parrott, of the Buxar Stud, on the 
30th of January 1862, sued three brothers, 
defeudants, for Es. 13,874-13-9, and sought 
to bring certain property to sale in exe- 
cution of a decree against one of the 
defendants, Thakoor Pershad (No. 3), which 
property had been adjudged in the summary 
department to be the property of defendants 
Nos. 1 and 2, and consequently not liable 
for the judgment-debts of defendant No. 3. 



As to limitation, appellant contends that 
the petition for execution was filed before 
Act VIII of 1859 came into force, viz., on 
the 6th February 1858; that the decree 
against the defendant No. 3 was given on 
the 9th January 1856 ; that the first admis- 
sion of the claim of the other defendant No. 
1 was on the 7 th May 1859 ; that there was 
an appeal from this on the 26th May 1859 ; 
that the case was on such appeal remanded 
on the 22nd July 1859, and, after remand, 
re-decided in favor of defendant No. 1 on the 
9th January 1860 ; that plaintiff again 
appealed, but the appeal was rejected on the 
20th February 1861, on the ground that, 
under Act VIII of 1859, no appeal could lie. 
The pleader urges that there was no author- 
ity in the Court to apply the procedure of 
Act VIII of 1859 retrospectively ; that, 
under the old law, be had the right of ap- 
peal ; that his suit was a pending suit under 
the old law ; that the Judge misapplied Sec- 
tion 246 Act Vill of 1859, for that Sec- 
tion by its terras is applicable only to orders 
passed under Act VIII of 1859, whereas the 
orders allowing the claim of defendant 2fo. 1 
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were passed under the previous law, viz,, 
on the 26th May 1859 ; that the illegul 
order of the 20th February 1861 gave plaint- 
iff his cause of action, and he brought his 
action on the 30th January 1862, t. e. with- 
in one year of his cause of action. 

We are of opinion that this argument is 
valid, and the respondents have failed to 
show the contrary. This view, too, is in 
accordance with the decision of the majority 
of the late Sudder Court in the cases of 
Joy Kishen Mookerjee versus Shib Chnn- 
der Banerjee, S. D. A. Kep. 1859, p. 1521, 
and of the Maharajah of Burdwan versus 
Nuddea Chand Pattro, ib, 1860, p. 395, 
where it was ruled that a suit must be 
held to be pending under Section 387 of 
Act VIII of 1859, if anything remained 
to be done which might have been done un- 
der the old law ; and that a party, in such 
a case, was entitled to ask the Court to pro- 
ceed under the old law, inasmuch as the 
application of the new Code would deprive 
him of a right, in reference to the procedure 
of the case, which, but for the passing of 
the Code, would have belonged to him. 
Differing, therefore, from the Judge on this 
matter, we reverse his decision on this 
point, 

(The rest of the judgment which was on 
the merits is omitted.) 



The 29th January 1864. 

Present : 

The Hon*ble Walter Morgan and Shumbhoo- 
nath Pundit, Judges, 

Case No. 1239 of 1863. 

Special Appeal from a decision passed by 
Mr, E. F. Lauiour, Judge of Palna, dated 
the 2Sth January 1863, reversing a deci- 
sion passed by Moulvie Enamool Huq, 
Moonsijf of thai Disttict^ dated the 13M 
November 1862. 



Saligram Tewaree (Plaintiff) Appellant, 

versus 

Beharee Misser (Defendant) Respondent, 

Baboo Romtsh Chunder Mitter for 

Appellant. 

Baboo Annund GopalPaulit for Respondent 

The omission of the Court to send with a notice of 
foreclosure a copy of the mortgagee's petition, as required 
by Section 8 Regulation XVII of 1806, was held to be 
not such an irregularity as made void the fbreclonire, 
in a case where, subsequent to the issue of the notice, 
the mortgagor continued to live in the neighbourhood 
of thepropeity, and the mortgagee erected buildhigi 
on it and used it as his own without objection or 
claim on the part of the mortgagor. 

Morga n, «7. — The mortgagor now sues to 
redeem the mortgaged property (many years 
after foreclosure proceed ings) on the ground 
of error in those proceedings. It is certain 
that not ice of foreclosure was duly issued to 
him, and that all the subsequent proceedings 
were regular ; but the Court omitted to 
send with the notice a copy of the mortgagee's 
petition as required by Section 8 Regulation 
XVII of 1806. This omission on the part 
of the Court is now relied on by the plaint- 
ifif as making void the foreclosure. The 
Lower Court finds that, since the 16th 
March 1844, when the notice issued, the 
mortgagor has continued to live in the 
neighbourhood of the property, and that the 
mortgagee has erected buildings on it, and 
used it as his own without objection or 
claim made by the mortgagor. The irreg- 
ularity relied on, whatever effect might 
have been given to it at or soon after the 
time when it occurred, lias long siuce been 
waived by the plaintiff's conduct, and we 
ngree with the Court below in holding that 
it cannot now avail the plaintiff! We confirm 
the decree of dismissal, and dismiss this spe- 
cial appeal with costs. 
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The 30th January 1864. 

Present : 

The Hon'ble H. V. Bajley and £. Jackson, 
Judges. 

Onnft probaadi— Sale bj Oaardian of 
Minor. 

Case No. 832 of 1863. 
Special Appeal from a decision passed by 
Baboo Tarn Kant Bidyasagur^ Principal 
Sudder Ameen oj Behar^ dated the 26th 
January 1863, affirming a decision pass- 
ed by the Sudder Ameen of that District^ 
dated the 30/A January 1862. 
Acliunih Singh and others (Defendants) 
Appellants^ 
versus 
Kishen Pershad Singh and others (Plaintiffs) 

Respondents, 

Mr, C. Gregory and Baboo Greesh Chunder 

Ghose for Appellants. 

Baboos Kishen Succa Mooherjee and Dtoar» 
kanauth Mitter for Bespondents. 

la a rait by three brothers to recover an estate sold 
\ij their two elder brothers as their guardians during 
their minority, without any necessity and in collusion 
vhh the pnrchaaer, — Hbld that the onut was on the 
pbintilh to prove that the sale ^as fraudulent and 
ooUosive. 

Jackson^ J, — This was a suit brought by 
three sons of one Gunga Dutt, on the allega- 
tion that their two elder brothers had, as 
their guardians during their minority, sold in 
the year 1248 Mouzah Nursingpore, their 
Ute father's landed estate, without any 
necessity and in collusion with the purchaser. 
They, accordingly, sued their brothers and 
the purchaser to recover the estate. 

The brothers did not appear in the action. 

The purchaser denied collusion, and alleged 
^^^ the sale to him hml been made with the 
▼lew of paying off the plaintifl's father's 
debts. 



The first Court found that plaintiffs were 
minors at the date of sale, and that the pur- 
chaser defendant had not sufficiently proved 
the necessity for the sale, and decreed the 
suit. 

The Lower Appellate Court took the same 
view of the case. It threw upon defendant 
the whole onus of proof that the plaintiffs' 
brothers were obliged to sell the estate. The 
defendant stated that he was unable to pro- 
duce documentary evidence regarding the 
debt of plaintiffs' father, because the deed of 
sale and other documents connected with it 
had been destroyed in the Arrah Judge's 
Court during the mutinies. The Lower 
Court admitted this to be a good reason for 
defendant not producing direct documentary 
evidence on the point, but still thought that 
defendant might, if his story had been true, 
have produced some document in support of 
his assertion, and refused to credit his state- 
ments on oral evidence alone. It confirmed 
the decree of the first Court. 

On special appeal it is contended, first, 
that the onus of proof of the alleged fraud 
and collusion was in the first instance on the 
plaintiffs, and that the Lower Courts had 
wrongly thr.own the whole onus of proof on 
the defendant ; and secondly, that, in the 
peculiar circumstance alleged by defendant, 
his oral evidence was worthy of credit, even 
though not supported by documentary evi- 
dence. 

We think that the plaintiffs were bound to 
shew that there was some prtma facie ground 
for at least suspicion that the transaction 
between defendant and their guardians was 
collusive and fraudulent. They have not 
attempted to give any such evidence. In 
such a case it was hardly necessary to call 
on defendant for his evidence. But he has 
shewn that the purchase made by him was at 
the time openly put forward in the Courts, 
and he has produced the person to whom the 
purchase-money was paid, the debtor of the 
plaintiff's father who has given evidence to 
the debt. Such evidence is, we think, good 
in the absence of all evidence on the side of 
the plaintiff. 

"We reverse the Lower Court's decision, 
and remand the case with directions that 
the Lower Court will first call upon tho 
plaintiffs to give evidence that the purchase 
of defendant was collusive and fraudulent. 
If such proof is given, the Court will then 
consider defendant's evidence on the point 
that the transaction was honest, and decide 
on the merits. 
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The SOth January 1864. 

Present : 

The Hon'ble H. T. Raikea and W. S. Seton- 
Karr, Judges, 

limitation— Sarrej Award. 

Case No. 244 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 6th September 1862. 

Jankeeram Mohunt (Plaintiff) Appellant, 

versus 

Aradhuu Banerjee and others (Defendants) 
Respondents. 

Mr, «7. Cochrane and Baboo Banee Madhub 
Banerjee for Appellant. 

Baboo Dwarhanath Mitter for Kespondents, 

Suit laid at Eupees 9,942-3. 

A suit substantially to vary the boundaries laid down 
in a survey award, must be brought within throe years 
from the date of the award. 

Seton-Karr, J, — This is an appea) against 
an order of the Principal Sudder Ameen 
dismissing the plaintiff's suit on the grounds 
of limitation. The Lower Court holds that 
the action is one, substautially. to vary the 
boundaries laid down by the survey depart- 
ment on the 28th of February 1854, and 
that, not having been brought within three 
years from that date, the suit is not 
tenable. 

We find that, in December 1861, the 
Deputy Magistrate, as the parties before us 
were at issue, brought the dispute under 
Act IV of 1840, and, referring to a previous 
decision of the Civil Court, held that the 
plaintiff appeared to have some claim to the 
lands sued for, but, not having been able to 
adduce proofs of possession thereof for 
some considerable time previous to the dis- 
pute, could not be maintained in possession 
as he claimed to be. 

We find, further, on reference to those 
proceedings of the Civil Court, which are j 
relied on by both parties that, in a suit I 
quoted us suit No. 10, the Maharajah of' 
Burdwau claimed a large portion of lauds in ' 



tliis very locality, and the Court, after hear- 
ing the ancestors of the present litigants, 
who were admitted to the suit, gave the 
Maharajah a decree for a portion of his 
claim, but intimated that, out of an area of 
1,009 beegahs, which the representative of 
the present appellant claimed as rent-free 
lands, he, the appellant now before us, was 
only entitled to 456 beegahs, the remainder 
belonging to the present respondent, or as 
the Court also put the case ou the claim of 
the present respondent to 1,109 beegahs out 
of the Maharajah*^ claim, it ruled tha^ of 
those 1,109 beegahs claimed by the respond- 
ent, the present appellant was entitled to 
456 beegahs, and the Maharajah to the rest. 

In either view the Civil Court thought 
that the present appellant could get 456 
beegahs and no more. When the survey 
award was delivered in 1854, the Revenue 
OflScers appear to have followed the intent 
of the Civil Court, and to have demarcated 
the plain tifi^s land of 456 beegahs, but as 
within the Mouzah of Sonamookhee. 

This being the case, the plaiutiff now 
seeks to recover, not 456 beegahs, but 1,418 
beegahs of land which he maintaius are the 
lands alluded to in the former decree of the 
Civil Court as his rent-free lands, and he 
seeks to recover, them not as within Soua- 
mookhee, but as part of Turuf Gongonee. 

Now, on the above statement of facts, we 
are clear that the Lower Court is quite right 
in holding that the plaintiff cannot be suffered, 
after the expiry of three years, to alter the 
demarcation of the survey which included 
these lauds in Mouzah Sonamookhee. For, 
were the plaintiff to sue and be successful, a 
decree, in conformity with his plaint and 
form of action, would unquestionably alter 
the survey boundaries, and would be a direct 
contravention of Act XIII of 1848, as the 
decree would be gained iu a suit between 
the same parties, but not brought withiu 
three years from the survey award itself. 

Whatever rights the plaintiff may have to 
456 beegahs of land, as intimated by the 
Civil Court in Sonnmookhee, we do not in- 
terfere with, nor do we intend to point out 
to him the means which he may or ought to 
take for asserting his rights thereto as ft 
portion of Sonamookhee. But it is quite 
certain that such ^rights, as a part of Sona- 
mookhee, cannot be heard and determined in 
a suit in which the claim is for lauds in 
Gongonee. In this view we are satisfied 
of the correctness of the Lower Courts 
decision in law, and we uphold his judgmeoty 
and dismiss this appeal with costs. 
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The 2ud February 1861. 
Present : 
The Hon'ble G. Loch and 0. Steer, Judges, 



\ — OiuircliaiiA — Famil j Oas- 
tom— aUndoo Xtaw of Znberitanoe— 
Ohatwalee tenarea (SaoiMsslon to 
—hj females). 

Rtgular Appeals from a decision passed by 
ike Judge of Beerbhoofn, dated the 2'ith 
December 1862. 

Case No. 171 of 1863. 

Hoflsamut Kustoora Koomaree (Defendant) 
Appellanty 

versus 

Monohnr Deo (Plaintiff) and others 
(Defendants) Respondents, 

Baboos Unnoda Pershad Banerjee, Dwarka- 
nauih Mieter, Khetturnauth Bosct and 
Kedarnath Chatterjee for Appellant. 

Mr. R. T. Allan for Respondents. 

Suit laid at rupees 2,34,513-12. 

CaseNo. 234of 1863. 

The Gk)vernment (Defendant) Appellant^ 



Monohnr Deo (Plaintiff) Respondent, 

Bab^o Kishen Kishore Ghose for Appellant. 

Mr. R. T. Allen for Respondent. 

Suit laid at rupees 2,34,513-12. 

A female, whose estate is imder the management Of 
the Conit of Wards, cannot, without the consent of the 
Govt of MTaids, give up her rights in favor of the next 
bar. 

Coatom, where it is ancient, invariable, and established 
\f detf and positive proof, over-rides the usual law of 
mimtaDoe. 

Socoession to Ghatwalees is regulated by no rule of 
boUchar or familv custom, nor bv the Mitaksbara 
Lnr, bat solely by tne nature of the Ghatwalee tenure, 
wUdi desoende undivided to the party who succeeds to, 
md bolda. the tenure as Ghatwal. A female is not in- 
capable of holding a Ghatwalee tenure. 

Loch, J. — Tms was a suit to obtain pos- 
session of the Ghatwalee Mehal Rohinee, on 
the anegation that plaintiff, as nearest male 
heir, was entitled to succeed in preference 
to a female, the mother of the laat incumbent, 
on the ground, \st, according to the custom 
of the family, the koolachar ; 2nd, according 
to the Mitakshara Law ; and Zrd, because a 
female was incompetent to undertake the 
dacies required of a person holding the 
teaore. 



The following genealogical table shews 
the position of the contending parties :— 

Roop Narain. 
I 



Bisho Narain. 
Nuncoo. 



Krishuo Narain« 




Monohur Deo 
(Plaintiff), 



Shim Narain 
I 

/ *' > 

Oodit Narain— Kustoora 
Koomaree 
(Defendant) 

Roodro Narain, 

Born in 1266, and 

died in 1267. 

Kastoora Koomaree is the widow of Oodit 
Narain, who died in 1266 B. S., leaving his 
wife pregnant. She gave birth to a son^ 
Roodro Narain, in Cheyt 1266, and he died 
on 17th Pons 1267 B. 8. The mehal wag 
under charge of the Court of Wards previous 
to the death of Oodit Narain, as he was 
fatuous and incapable of managing the pro- 
perty, and it has remained nnder that charge 
up to the present time. 

Baring the course of the litigation, Kus- 
toora Koomaree filed a petition on 20th 
November 1862, admitting, as it is alleged^ 
the right of the plaintiff to succeed ; and 
the Judge, taking this into consideration 
with the other evidence, which, in his opi- 
nion, goes to establish the family ens torn, 
gave a decree for the plaintiff with mesne 
profits to be determined hereafter. 

Two appeals have been preferred froia 
this decision, one by Kustoora herself, not- 
withstanding her petition waiving her claim ; 
and the other by the Court of Wards, as 
manager of the property. 

A preliminary objection to hearing these 
appeals was taken by the pleader for the 
respondent Monohur Deo, which we must 
first dispose of. It is urged that Kustoora 
has waived her claim ; that the Judge, as 
shewn in his decision, took special pains 
to ascertain that the presentation of the pe- 
tition was her own free act, and, being satis- 
fied of this, he considered it to be binding 
upon hor, and, therefore, she was not in a 
position to appeal, and, such being the case^ 
the Court of Wards, acting through and for 
her, had no standing, as she had given up 
her rights. 

We find that this estate was taken charge 
of by the Court of Wards under the provi- 
sions of Regulation X of 1793, and, being 
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now the properly of a female, tke Court of 
Wards is empowered to retain the manage* 
raent so long as it sees fit. Under the 
provisions of Section 3 Kegulation L of 
1793, the Court cnn, at its discretion, invest 
female proprietors with the management of 
their own estates, if fully satisfied that they 
are competent to the churge. Now the fact 
that this property is retained up to the 
present time under charge of the Court of 
Wards clearly indicates th«t the Court does 
not consider Kustoora competent to manage 
the estate. While, therefore, it remains 
under the charge of the Court, she is incom- 
petpnt to do anything as regards the 
management. Now, with respect to manage- 
ment, the power of the Court of Wards is 
not of that limited character which apper- 
tains to the office of manager appointed under 
the provisions of Section 6 Regulation X of 
1793, as the respondent's pleader wishes us 
to helieve, hut it has far more extended 
powers. The Court sues and is sued on the 
part of the ward ; it has the disposal of the 
monies collected from the estate, and not 
required for the ward's maintenance ; and 
it can restrain the ward in doing anything 
to the injury of the estate. In fact, every- 
thing connected with the estate is done 
through its agency and with its sanction, 
and no act of the ward, in respect of that 
estate, is valid without the sanction of the 
Court. Were we to listen to the objection 
DOW taken, we should, in fact, be ousting the 
Court of Wards of its jurisdiction, which we 
have no intention of doing, for we hnld that 
so long as a person is a ward, he can only 
sue and be sued through the Court, who are 
Ills guardians, and this guardianship con- 
tinues in the case of a female so long as the 
Court sees fit to retain its charge. But it 
is said a female, not being a minor, may 
give up her rights in favor of the next 
heir, and, in that case, the jurisdiction of 
the Court of Wards ceases. But we think 
that she cau do so, only with the consent 
of the Court of Wards, for, were it other- 
wise, she might, by so doing, effectually oust 
the Court ; and there might be many rea- 
sons known to the Court, which might ren- 
der such a transfer of rights nnadviaable. 
We conclude, therefore, that a ward cannot 
act independently of the Court, and that 
all acts done by a ward, except as regards 
the expenditure of her allowance allowed to 
a female, without the consent of the Court 
of Wards, are invalid. 

We now proceed to the points raised in 
appeal^ taking first No. 234. The Judge 



considers that, by family custom, this pro- 
perty descends to the eldest son, to the ex- 
clusion of the other members of the family ; 
and, on the failure of direct male- heirs, It 
goes to the nearest male heir to the exclu- 
sion of all females. In support of his of4- 
uion, he cites sundry documents filed hy 
the plaintiff, and the testimony ofcertaia 
witnesses who prove that, in one instance 
in this Gbatwalee, a female was super* 
seded by the next legal male heir ; that 
a similar ^npercession took place in the 
Lakoorya Ghatwalee, the proprietors of 
which are connected by fam'ly with the 
Rohinee Ghatwals ; tliat questions of in- 
heritance are decided by the Mitakshara 
Law, while the Mithila and Bengal Liwa 
are the standard in cases of marriage and 
other ceremonials. We proceed now to ex- 
amine the documentary evidence. The first 
is a proceeding of the Boerbhoom Court, 
dated 17th June 1843, relative to a Glint- 
walee called Sowah. Tiiis proceeding, if it 
is worth anything, is rather against than for 
the plaintiflf, and it is difficult to see with 
what purpose it was filed, for it distinctly 
states that a lady, one Dhoroop Koomaree, 
succeeded her husband Golab Singh asGtiat- 
wala, and held possession for many years, 
that, after her death, there was a dispute 
between the daughter's son of a co-wife, and 
the next legal heirs on the male side ; and 
under the Bywusthaof the Pundit, certificare 
was given to the former ; and a regular suit 
brought to set aside that order, and to recover 
possession was dismissed. This proceeding, 
therefore, shews that females not only held 
possession, but that succession followed in the 
female line. It is urged that the Sow^h 
Ghatwalee has been partitioned ; and, in di- 
vided Ghatwalees, females may succee<l, hat 
not in undivided ones as Rohinee. This 
statement, however, is mere assumption, and 
rests on no foundation whatever, and it is 
difficult to understand how the fact of par- 
tition should have the efi^ect of importing 
into a^divided tenure an elemeut which it 
had not in its integral state — that a femnia 
cannot inherit a wliole, but she may a hnlf, or 
anything less than the whole. Further, the 
Ghatwals of Sowah are of a different family 
and caste, and tlieir customs are not binding 
on the plaintiff's family. For what purpose, 
then, it may be asked, did plaintiff file this 
document ? He brings it to substantiate his 
claim ; and finding it unsuited to his purpose, 
he now repudiates it altogether as setiiog 
forth a series of facts unsuited to his circum- 
stuuces. 
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A Bywustha of certain Deoghur Pundits, in 
adispatefor jnjmani, is the next document 
quoted. This relates to a dispute between 
two females on the one side, and Tetoo Jah 
on the other, as to which had the right to 
succeed as puroheet to the deceased ; and 
the Pundits, to whom the case was referred 
for arbitration, held that, as there were 
certain ceremonies which no female could 
perform, the office could not be held by 
females. Now, whether the parties to this 
dispute were or were not members of the 
Rohinee family, is quite immaterial, for the 
award of the Pundit settles nothing as to the 
custom of the family in regard to the succes- 
sion to landed property. 

The plaintiff quotes the decision of the 
Sadder Court in the case of Monohur Singh 
sppellant, dated the 20th November 1799, 
hot the Court do not see how that decision 
helps the plaintiff's case at all. There can 
be no doubt that custom, where it is ancient, 
invariable, and established by clear and posi- 
tive proof, does over-ride the usual law of in- 
heritance as shewn in the decisious quoted 
by the Judge ; but as we propose to show 
hereafter, that proof is an element wanting 
ia the present case. 

We come next to a decision of the Prin- 
cipal Assistant to the Governor-General's 
Ageut at Flazareebagh, dated 31st July 1845. 
This was a dispute regarding the succession 
to Ghat Gowas, Pergunnah Kurukdea, in 
Zillah Ramghur, then transferred to the 
Political Agency of Hazai'eebagh . The Prin- 
cipal Assistant wished to ascertain the usage 
in regard to succession prevailing in the 
Ghatwalee tenures of Kurukdea ; and after 
enquiry, he held that the Ghatwalee tenure 
descended exclusively to the male line, ow- 
ing to the peculiar duties attached to the 
tenure ; that, in Pergunuahs Kurukdea, Pala- 
mow, and Gundah, and other zemindnries of 
the hill districts in the province of Rehar, 
generally called Balaghat, no femide ever 
succeeded ; and, he adds, -the precedents 
which have been adduced in support of such 
Boccession (for that is clearly the m'^aning of 
the passage) relate to the Jungle Mehals of 
Zlllali Maunbhoom and other places in Beer- 
bhoom in the province of Bengal, whieh is 
qnite different from that of the province of 
Behar. This decision, as correctly urged by 
the pleader for the appellant, tells nothing 
in favor of the plaintiff, but is really against 
him, for it shews that there is one course of 
saccession in Behar, and another in Bengal ; 
that, though females do not succeed in Ram- 
Shafy they d6 in Maunbhoom and Beerbhooni, 



in which Ir.tter zillah Rohinee is situated. 
The Judge goes on to say that this decision 
was confirmed by the Sudder Court on 17th 
September 1859. This is hardly a correct 
account of the appeal referred to, for the 
merits of the decision were not gone into. A 
special appeal was preferred from the order 
of the Governor-Geoeral's Agent in the 
South-Western Frontier, admitting a review 
of judgment after time ; and this order was 
alone before this Court, and was reversed, 
the effect of the decision of this Court being, 
of course, to sustain the judgment of the 
Principal Assistant. 

The next document referred to is a decision 
of the Principal Sudder Ameen of Monghyr, 
dated 22nd April 1852. As, however, this 
relates to a share of a mokururee tenure, 
under the terms of a written document, we 
think that it has no bearing in this case; 
nor is it shewn us that the parties concern^ 
in that case are in any way connected with 
the family of Rohinee, or are guided by simi- 
lar customs in matters of inheritance. 

We come now to the petition of Kustoora 
Koomaree, in which she is said to have 
waived her claims and admitted the right of 
the plaintiff to succeed. The petition is far 
from being a distinct acknowledgment of 
the right of the plaintiff, and a simple admis- 
sion of his better title. It is a contract 
with the plaintiff by which she agrees to give 
up the Ghatwalee to him, provided that ho 
settles two of the five villages comprised 
in the Ghatwalee on her daughter, and gives 
other consideration* 

The documents quoted above comprise 
the whole of the documentary evidence filed 
by the plaintiff ; and we think it may ba 
said, without danger of contradiction, that it, 
in no single point, sustains the plaintiff's 
assertion that there is '' koolachar" or family 
custom in Rohinee, by which the nearest 
male succeeds to the exclusion of the female 
heir. 

Now, as regards the oral evidenq^ it 
may be true so far as it goes, but it is in- 
sufficient to establish a koolachar or family 
custom properly so called. And it may he 
here stated that the oral evidence is of such 
a confused character that it is impossible 
to determine, with any certainty, by which ot 
the schools of Hindoo Law inheritance in this 
family is regulated. There has been no 
break previous to the present instance in 
the succession from father to son, since the 
time of Roop Narain, the common ancestor 
of the contending parties four or five 
generations back. The witnesses }«penk of 
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an iastaoce previous to the time of Roop 
Narain, about 100 years ago, whea one 
Sookdeb Ghatwal died leaving a widow, and 
he was succeeded in his office and estates by 
his brother Sohadeo, who was the father of 
Koop Narain. They mention another in- 
stance in the case of Ghat Lakoorya, in 
which Sheeb Deo died leaving a widow, and 
was succeeded by his brother Gunesh to the 
exclusion of the females. This latter in* 
stance is said to have occurred either 25 or 
80 years ago, the witnesses not being very 
accurate as to the period of time which has 
elapsed since the event. The Lakoorya case 
is pressed upon our attention, because it is 
said that the families of Lakoorya and Rohi- 
nee are related, and the same customs prevail 
in both Ghatwalees. One or two other 
cases in otiier Ghats are mentioned by indi- 
vidual witnesses ; but, beyond the fact that 
the tenure descended from father to son, and 
that in one instance, where the succession 
was broken by failure of the direct male 
line, a collateral male succeeded to the ex- 
clusion of the female heirs, we do not fiud 
that there is that clear and positive proof of 
an ancient and invariable usage which can 
alone establish *' koolachar" properly so 
called. The succession of the eldest son, in 
room of his father to the exclusion of other 
sons, can be satisfactorily accounted for by 
the nature of the tenure, and the superces- 
sion of females from the same cause, with- 
out importing anything like a family custom 
into the case ; for we think that succession 
to these Ghatwalees was regulated by no 
rule of koolachar, nor by the Mitakshara 
Law, but solely by the nature of the Ghat- 
walee tenure. These tenures, it must be 
remembered, were in existence in many 
parts of the country long before the acces- 
sion of the present Government, and were 
grants of land made either by the authority 
Qr sanction of the Government, to certain 
persons as remuneration for their services as 
police. The head or sirdar of each of these 
polite stations was required to keep up a 
certain number of men properly armed, to 
apprehend criminals, protect travellers, keep 
the peace, and to perform other police duties. 
They were liable to dismissal for misconduct 
or neglect, and any stranger might have been 
appointed in their room. Some of these 
grants were hereditary in their origin, and 
all very soon became so ; and it being in- 
convenient and wholly subversive of the 
Ghatwalee system, to admit the element of 
Bindoo Law, which requires an equal division 
of the deceased father's property among his 



sons, the Ghatwalee tenure descended oa« 
divided to the eldest son, to the exolusioD of 
the others, who either lived with, or were 
supported by, him, or followed their owo 
pursuits. Uad the inheritance been rego* 
lated by the Mitakshara, or any other sysleaa 
of Hindoo Law, the property would, ia tbe 
first generati<m, have been divided among the 
sons of the first holder of the tenure, and 
sub*divided among their heirs. The partjr 
who succeeds to and holds the tenure as 
Ghatwal muat be, and has always beeo, look* 
ed upon as sole proprietor thereof, and thera- 
fore the other members of the family cannoi 
claim to be co-parceners and entitled to 
share in the profits of the property, though 
they may, by the peiunission and good will 
of the incumbent, derive their support either 
from some portion of the property which 
he may have assigned to them, or directly 
from himself. And, if it be so with the 
nearer members, the distant members of the 
same family cannot be considered as holding 
in common with the incumbent, so as to bar 
the widow or mother's right to succeed. 
Even, under the Mitakshara Law, the widow 
and mother would be entitled to succeed, if 
the property left by the deceased were net 
held in common ; and we have stated 
above that we do not think the Ghatwalee 
tenure could ever be said, in the sense used 
in the Mitakshara, to be held in common. 

It is also urged that a female caDOOt 
hold a Ghatwalee, because she is incapable 
of performing the duties attached to the 
tenure. This is an allegation which ia con- 
tradicted by facts ; for, in the list of Ghat- 
walee tenures produced in Court, we fiod 
the names of several females holding these 
properties, and the reported decisions of this 
Court also show that females have held and 
have been recognised as capable of holding 
these tenures. If personal service were 
indispensable, the objection might be of some 
weight ; but, where the duties consist chiefly 
in acts of superintendence, where a principal 
object is the keeping up a sufficient b<>dj 
of armed men to protect the Ghats, and this 
duty is complied with to the satisfaction of 
Government, there can be no sufficient rea* 
son for depriving a female of the possession 
of the property, the Ordinary duties of 
which she can do effijctively through an 
agent. But there is another consideration 
which convinces us that a female can hold a 
Ghatwalee tenure. Begulation XXIX of 
1814 provides that the Qhatwals, they and 
their descendants in perpetuity, shall be 
maintained in possession of the tenure so 
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long as they respectively pay the jamma 
asseflsed upoa them, and Section 5 provides 
for the disposal of these tenures by public 
sale, should the Ghatwals fail to pay their 
Btipalated rents. Such sales are to be made 
in like manner and under the same rules as 
lands held immediately of Government. 
Now, in the event of a sale taking place, 
who is to prevent a female from purchasing the 
tenure ; and if she purchased It, and was able 
to pay the stipulated rent, who could turn 
her out, or deprive her of the property, on 
the ground tliat she was a female and inca- 
pable of performing the duties connected 
with it ? 

We hold, therefore, that on none of the 
grounds urged by the plain tiff is he entitled 
to obtain possession, and we reverse the 
decision of the Lower Court and dismiss the 
mit, charging plaiutiff with all costs and 
iaterest thereon from date of decision. No 
separate decree need be passed on the appeal 
of Kustoora Kooraaree, for the decision in 
this case covers her appeal, for we have held 
above that^ being a ward, she was incapable 
•f saing or being sued except through the 
Coott of Wards ; and any acts done by her, 
ID respect to the disposal or management of 
this property, without the sanction and ap- 
proval of the Court of Wards, must be con- 
sidered null and void. As a separate ap- 
peal on her part was unnecessary, we think 
that it will be just to make the parties in 
this second appeal pay their own costs, and 
we order accordingly. 



The 2nd February 1864. 

iVtf «« III .* 

The Hon'ble W. Morgan and Shumbhoonath 
Pundit^ Judges. 

^UMttttttOB^Toaaporarj po — — i # n 
under aeeree. 

Case No. 284 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Raj- 
skakye, dated the 25th February 1863. 

Degumbery Dossee (Defendant) 
Appellant, 

versus 

Bi^ah Annundnath Roy (Plaintiff) 
Respondents 



Baboos Dwarkanath Mitter and Hem 
Chunder Banerjee for Appellant. 

Baboos Sreenath Doss and Unnodaper^ 
shaud Banerjee for Respondent 

A brief poBseflslon for a few weeks under a decree 
sabeequently set aside or modified so as not to have 
effect agaiiist the persons who were then in possession 
and to who-n possession was restored, ia not each a 
possession as entitles the plaintiff to calculate liaiita- 
tion from that time. 

Morgan, J, — The judgment of the Count 
below in this case must be reversed, the 
Court having come to an erroneous conclu- 
sion upon the first issue, the issue of limit- 
ation. The plaintiff has been out of posses- 
sion of the property in dispute for a great 
number of years, and the mode in which he 
shows that this suit is brought within the 
time of limitation is this. There was liti- 
gation respecting the possession of the land 
now in dispute between him and the Audhi- 
karees, which resulted in a decree in hia 
favor, and in execution of that decree he 
was put into possession of the property, and 
remained in possession for a short time, » 
few weeks. But the decree in that suit in 
which the defendants (the appellants here) 
intervened was set aside or modified, so as 
to give it no effect against them ; and the 
possession which was given to the plaintiff, 
in execution of the decree, was taken away 
from him and restored to the defendants in 
the present suit, who were found, in fact, to 
be the persons in possession at that time, and 
who have remained in possession ever since. 
A brief possession obtained by him, under 
such circumstances, is not such a possession 
as entitles the plaintiff to calculate limitation 
from that time. The truth is that, exclud- 
ing the period within which legal proceed- 
ings were pending between him and the 
Auhikarees, and between him and the inter- 
vener, there is a period far exceeding 12 
yeai*s, during which he was out of possession*. 
The defendants may not themselves have 
been in possession for the whole period. Whe- 
ther they have or have not, it is not material 
for the purpose of the present issue to deter- 
mine. The suit is barred, because the plaint- 
iffs fail to show a right of suit in themselvea 
within the time of limitation. 

The decision of the Lower Court is re- 
versed, and this appeal decreed with oo«^ 
and interest. 
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The 2nd February 1864. 
Present : 

The Hon'ble F. B. Kemp and G. Campbell, 

Judges, 

Sale (by MoonslfTs Pesbkar). 

Case No 1675 of 1863. 

Special Appeal from a decision passed by 
■ Baboo Greesh Chunder Ghose, Offici- 
ating Principal Sudtler Ameen of Back- 
trgunge^ dated the \2th December 1862, 
affirming a decision passed by Baboo 
Brojo Mohun Dutt, Moonsiff of thai Dis- 
trict, dated the 20 th February IS6\. 

Omur Chunder Doss (Fl&miiff) Appellant, 

versus 

Soormunnissa Khatoon and others 
(Defendants) Respondents, 

Baboos Bungsfiee Dhur Sein and Anund 
Chunder Ghoisal for Appellant. 

Baboos Onookool Chunder Mookerjee and 

Kalee Mohun Doss for Respondents. 

A sale conducted by a Peshkar, by direction of his 
iloonsiff who was indisposed, was upheld, no substan- 
tial injury being shown to have resulted. 

Kemp, J. — The Moonsiff. being indispos- 
ed, directed his Pesbkar to conduct the sale. 
The special appellant has not shown us that 
he sustained any substantial injury by this 
proceeding, which is in conformity with tlie 
rules then in force. See Rule 7 of the Cir- 
cular Order of July 1846. 

Appeal dismissed with costs and interest. 



The 2nd February 1864. 

Present : 

The Hon'ble G. Loch and C. Steer, 
Judges. 

^ Written atatementB (Time for ad- 
miaaion of)« 

CaseNo. 254of 1863. 

Regular Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
I2th February 1863. 

Mirza Ali Nukee alias Mirza Emdad All 
(Plaintiff) Appellant, 

* versus 

Hirza Torab AH alias Mirza Nawab and 
others (Defendants) Resjfondents, 

Mr. G, Gregory and Moulvie Murhumut 
Hossein for Appellant. 



Baboos Chunder Madhnb Ghose and Obhoy 
Chunder Base for Respondents. 

The admission of written statements of the partiet 
on various dates, unless express)}' called for by tbe 
Court, is contrary to the piy>visions of Sections 120 ao4 
122 Act VIll of 1859. 



Loch, J, — Wb observe that tbe Lower 
Court has in this case received the written 
statements of the parties on various dates, 
and thereby acted contrary to law. Tbe 
written statement of the defendant Torab 
Ali was filed on 4th June 1862, that of the 
plaintiff on 4th July following, and it is of 
the nature of a reply taking up tbe allegations 
made by the defendant and answering thero. 
The written statement of the CoUeotor (who 
was made a defendant in the suit) was filed 
on 1 2th July 1862. The Judge must be 
aware that the admission of these two last 
statements, unless expressly called for by 
the Court, is contrary to the positive 
enactment of Sections 1 20 and 122 ActVill 
of 1859, and his attention is drawn to tbe 
provisions of that law to which he is directed 
strictly to conform and to require a similir 
conformity on the part of all the judicial 
officers subordinate to him. 



The 2nd February 1864. 

Present : 

The Hon'ble L. S. Jackson and Shumboo- 
nath Pundit, Judges. 

Mortgragre (Zar-i-peahiree)-'Aeeoaiits 
—Suit. 

Case No. 228 of 1863. 

Regular Appeal from a decision passed hy 
the Principal Judder Ameen of Bhau- 
gulpore, dated the 22nd January 1863. 

Bibee Suyeedun (Plaintiff) Appellant, 

versus 

Syud Zuhoor Hossein and others (Deleod-* 

ants) Respondents. 
Messrs, B. Stain forth and John Baptist, 
Moons hee Ameer AVy, and Moulvy Mur- 
humut Hossein for Appellant. 
Mr, A, F, Lingham, Baboos Dwarkanath 
Mider, Unnodapershad Banerjee, and 
Kally Kishen Sein, and Moulvy Aftabood' 
deen Mahomed for Respondents. 

Directions as to the nature of accounts to be tik^ 
in a suit for possession of property the subject of a 'o^**' 
peshgee mortgage, and as to the form of suit in such 
a case. 

Shumboonath Pundit, J. — Plaintiff on 

the 1 4th March 1861 brought this action at 
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Mooghyr to recover poeseBsion of certain por- 
tioDSof a zeraindary mortgaged by her vendors 
to the ancestor of the Mahomedan d^^fendants. 
The Hindoo defendants are plaintiff's vend- 
ors, made pro-forma defendants in the case. 
Plaintiff states that she purchased the pro- 
perty in dispute from the mortgagors by a 
deed of sale dated 27th August I860, and, as 
provided in the deed, offered Company's rupees 
10,851-2-1-12 to the Mahomedan defend- 
ants as the principal of the zur-i-peshgee 
advance, but they refused to accept it, and to 
make over the pro |>erty. She, therefore, sues 
for possession, and offers to pay the afore- 
said soni assigned over to her for the said 
defendants by her vendors. 

Plaintiff's vendors filed an answer deny- 
ing the completion of the sale to her, and 
laade ailusions to the non-payment of certain 
bond debts and other sums. Muhboob 
Hossein defendant pleaded that his rights in 
the property had been sold in execution and 
purchased by Musst. Nathoo. Syud Zuhoor 
Hossein and Synd Torab Hossein, defendants, 
denied that plaintiff had ever offered the 
motiey as mentioned in her plaint ; and urged 
that, under terms of the zur-i-peshgee lease, 
before the property could be released to the 
plaintiff, large sums of money were to be 
paid by her to them on account of advances 
to the ryots, and arrears of rent due from 
them, as well as on account of a large 
amonnt of revenue paid by them for the 
estate under a new settlement made by Go- 
vernment from 1247 over and above the form- 
er revenue, and a large snm of money on 
account of three bonds made payable along 
the zur-i-peshgee advance. 

Bibee Nathoo, having been made a defend- 
ant, adopted the defence mentioned above, 
and defendant Bibee Baicliun represented 
that her rights were made over to Zuhoor 
Hossein defendant. Plaintiff, in her written 
statement, denied the three bonds, charged 
collttaion against her vendors, and pleaded 
tliat money claimed as arrears, &c. due from 
tJie ryots was not, as a question of fact, a 
right demand, and urged that legaliy the 
mortgagees were not entitled to demand any 
credit on the ground of payment of a greater 
sum as Government revenue than that pay- 
able at the time when the property was made 
over to them by her vendors. 

Meanwhile, Zuhoor Hossein and others 
brought two separate actions for recovery of 
principal and interest of two out of the three 
bonds mentioned above against the present 
plaintiff and the Hindoo defendants of this 
as the original debtors of the money 



borrowed under those bonds. In answer to 
the plaint in these bond cases, the vendors 
of the plaintiff denied the deeds, and said 
that they had been misled by their mort- 
gagees to admit their liability to these debts 
in their answer to this case for possession 
instituted by the plaintiff. 

These three cases were tried together, 
and the Principal Sudder Ameen, thinking 
that the two bonds were proved to have been 
executed, and that they were made payable 
along with the zur-i-peshgee advance, dismiss- 
ed the case of the plaintiff, simply on the 
ground that she, tiot having offered to pay all 
that was payable to the mortgagees before 
the property could be redeemed, was not 
entitled to a decree. 

Against this decision of the three 
cases, plaintiff has appealed to this Court. 
It is pleaded and admitted by Zuhoor 
Hossein and others by their vakeels here, 
and by their act of bringing separate 
actions for the two bonds, that their demand 
under the bonds were separate claims for 
money due to them personally from the 
original debtors, but for the payment of 
which the property sold to the present plaint- 
iff was hypothecated. In such a case, 
clearly, these defendants had no right to 
detain the property mortgaged to them, on 
the ground of non-payment of the money 
due under these bonds. 

With reference to this admission by these 
defendants, the Court tried the cases regard- 
ing those bonds separately. Though the 
Hindoo defendants, the original borrowers, 
had not appealed, as eventually the property 
purchased by the plaintiff might be sold 
under any decree given for these or any one 
of these two bonds, the present plaintiff 
was allowed to carry on her appeal in those 
bond cases, and attack the whole case of 
the plaintiff in these suits. By the deci- 
sions of this Court, dated 27th of January 
1864, the appeal of this plaintiff in the case of 
one bond has been decreed and dismissed in 
another. Now non-payment of any money 
due under these bonds was no bar to the 
claim of the plaintiff ; and, even if the money 
due under these bonds had been established 
to have become parts of the original zur- 
i-peshgee, it is certain that, when no allusion 
was made to them in the deed of sale to the 
plaintiff, she was clearly entitled to a decree 
in this case, though only on condition of pay- 
ing the money due under these bonds along 
with the zur-i-peshgee offered to be paid. 
It was not proper to dismiss her suit, because 
she could not be aware of all the previous 
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»ctB of his vendorB, and had not, therefore, 
in her plaint offered to pay for bonds of 
which she knew nothing. 

With reference to the Tuccavee and arrears 
due from the rjots claimed by Zuhoor 
Hossein and others, it is clear that, also fo); 
not offering to pay them, the plaintiffs' case 
cannot be dismissed, though it is evident that 
she can obtain only a decree, saddled with a 
condition to pay these debts due to the 
mortgagees under the terms of the deed of 
mortgage. The same remarks apply to the 
demand regarding the excess of GoTern- 
ment revenue, connected with which item 
it is further necessary to decide, firsts whe- 
ther any such demand can legally be allowed 
to the mortgagee. Now the amount of the 
first demand, as well as many questions 
regarding the second item of demand, cannot 
satisfactorily be settled without examining 
an account of the gross proceeds of the 
property during the time that the mortgag- 
ees are in possession. It is also evident 
that, though such peshgee leases have been 
repeatedly decided to be usufructuary mort* 
gnges to which, notwithstanding the wording 
of deed or deeds connected with such trans- 
actions, the provisions of Sections 9 and 
10 of Regulation XV of 1793 apply, yet, 
under the terms of the deed of sale to plaint- 
iff, she is not entitled to claim any account 
from the mortgagees, with the view either 
to avoid payment of the whole or a part of 
the principal of the zur-i-peshgee advance, or 
to recover any mesne profits for herself. If 
anything has been calculated by the mort- 
gagees beyond the principal and the 12 
per cent, interest allowed to them by law, 
all that only the vendors of the plaintiff 
can claim to recover as mesne ^ profits. It is 
also questionable whether, irrespective of 
the limited nature of the purchase made by 
the plaintiff, with reference to Section 10 
Regulation XV of 1793, the Court can, in a 
mortgage lease like this, allow the mort- 
gagees to recover and retain anythinor beyond 
that allowed by law. If plaintiff cannot 
demand an account, and if she cannot claim 
any surplus from the mortgagees, it might 
not be expedient to take an account in this 
case, unless the amount of the items to be 
allowed to the mortgagees cannot satisfac- 
torily be ascertained otherwise. 

This case, however, cannot be satisfactorily 
decided even as a case between the plaintiff 
and the mortgagees, without an account being 
taken of the gros8 collections of the estate. 
It is also clear that plaintiff is not entitled 
to recover the property until the whole of 



the money due to the mortgagees, under the 
deed of zur-i-peshgee, is paid to them, and if 
she be made to pay more than the amount 
assigned to her for the mortgage in her 
deed, she will have to bring a separate 
action hereafter against her vendors for 
money paid on their account. It is also 
clear that plaintiff cannot claim mesne pro- 
fits which her vendors may claim hereafter. 
Further, it is not at all advisable that either 
the accounts of the whole estate for tlie 
whole period should be taken only for the 
adjudication and settlement of facts of oohh 
paratively minor importance, or, if it can be 
avoided, any possibility left for other saitt 
being instituted. 

All this difficulty, all this anomaly, may 
be avoided by compelling the vendors of the 
plaintiff to join with her as co-plaintiffs in 
the case, and to demand mesne profits and 
accounts. In such a case the whole matter 
can be fairly and more satisfactorily, legally, 
and equitably decided, and substantial jus- 
tice done to all parties concerned. 

Accounts of gross collection being asked 
and put in as required by law, and the 
amount of the gross produce of the estate 
being determined, the amount of money, if 
any due to the mortgagees, can be easily 
ascertained. If that is fbund to be less than 
the amount offered by the plaintiff to the 
defendants, they may be ordered to receive, 
out of the money assigned to the plaintiff, 
only that found to be due to them, and the 
rest of it she may be ordered to pay to her 
vendors. If more than the sum kept ia 
deposit with the plaintiff is found due to Uie 
mortgagees, the decree may provide for the 
payment of the additional sum bj the plaint- 
iff to the mortgagees before she can recover 
possession ; but the same nuiy, at the same 
time, be made by the decree payable to her 
by her vendors. If nothing is proved due, 
and on the contrary a surplus is found 
due from the mortgagees, plaintiff may be 
ordered to obtain possession, and her vend- 
ors may be ordered to receive from tlie 
plaintiff the sum assigned to her for the 
mortgagees, as well as the surplus proceeds 
from them. 

In a case between the plaintiff and the 
mortgagees, as all these issues are virtually 
covered by the second issue of the Principal 
Sudder Araeen, and it is not pleaded that 
evidence on these issues was excluded by him; 
as even, if any new issue of facts, not made 
by the Lower Court, was considered neces- 
sary to be decided, the Lower Court could 
be directed only to receive evidence opoA 
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and to try that Issue and return the record 
to this Court for final orders ; and as even 
if this Court thought that the accounts of the 
gross produce should be taken in this case, 
the final decision, after the accounts are 
taken below and sent up here, would rest 
with this Court ; this Court, under Sections 
3^1 to 354 both InoIusiTe, could not remand 
this case to the Lower Court for a second 
decision. The opinion of this Court, however, 
is that the trial of this case has been altoge- 
tber insafilcient ; that additional parties ramU 
nesessarilj be brought in as co-plaintiffs ; 
that they are entitled to put in new pleas 
and ftesh evidence, to hear the examination 
of witnesses heard in the case, and to cross- 
examine them in their new capacity as plaint- 
ifb ; that the account of the gross produce, 
on a quite new principle in a new ease for a 
mere extended purpose than could be taken 
in a ease merely between the plaintiff and 
the mortgagees, has been found necessary 
to be taken. The Court, therefore, has no 
alternative but to remand the ease for en- 
tirely a new trial, with reference to the 
remarks made above. 

As to the stamp payable by the co-plaint- 
iffs for the demand of mesne profits, if any 
are found due to them, and for the fixing of 
the valuation of the case for the purposes of 
payment of costs, and determining the forum 
of the first and second appeals, it is clear that 
the case, as it is valued, is appealable to this 
Court as well as to the Privy Council, and, 
by the directions given above, the valuation 
is not at aU to be reduced. The question, 
vhetber it would be appealable to England 
or not after decree, would rest on the amount 
to be decreed and dismissed hereafter. 

The Court below, in passing a decree in 
this case, will take care to advert specially 
to the question of costs, and will see that 
each party is called on to pay only that 
which the amount receivable, or the conduot 
of each party renders him liable to pay. 



The 3rd February 1864. 

Present : 

The Hon'ble F. B. Kemp and G, Campbell, 
Judges, 

Onw probaadi— RiTal tenantB— 
fteaiffoation of tenanojr. 

Case No. 1598 of 1863. 
Special Appeal from a decision passed by 
Baboo Gunga Churn Sein, Frincipal\ 



Sudder Ameen of Dacca, dated the 2^th 
January 1863, reversing a decision passed 
by the Moonsiff of that District, dated 
the 20th January 1862. 

Kishen Chunder Shaha and others (Defend- 
ants) Appellants, 

versus 

Hookoom Chand Shaha and others (Phiintiffs) 
Bespondents* 

Baboos UpprokgLsh Chunder Mookerjee and 
Onoohool Chunder Mookerjee for Ap- 
pellants. 

Mr, G, Plotoden for Respondenfs. 

In a case between two rival tenants olaiining to hold 
under the same landlord, where one of tUem admitted 
the tenancy of the other, but pleaded resignation by him 
of his tenancy and a lease to himself, the onus of prov- 
ing the resignation was held to be on the former. 

Kemp, J, — We think that, as the special 
appellant admitted the tenancy of the special 
respondent, be it a tenancy at will, or a tenan- 
cy of a more permaneut nature (mokururee), 
and pleaded a resignation of his tenancy 
by the special respondent and a lease 
to him, the onus of proving this resif*- 
uatiou was rightly thrown upon tbe special 
appellant* 

It may be that the plaintiff, in alleging that 
he held under a mokururee pottah, and suing 
for a confirmation of his title under the same 
has asked too much ; but, as the question 
came before the Lower Court, it was one 
between two* rival ryots, both claiming to 
hold under the same landlord ; the only 
Uiffereuce being that the prior tenancy of the 
special respondent is admitted by the special 
appellant, and that the latter has failed to 
prove a reliuquishnieut of the title of the 
former, without which the latter can have 
no title at all. 

We confirm the decision of the Lower 
Court ; and, as there has been no decision 
upon the validity or otherwise of the mokur- 
uree title set up by the plain tifi*, thatremaiua 
an open question. 

B 
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The 3rd February 1864. 
Present : 

The HoD'ble F. B. Kemp and O. Campbell, 
Judges, 

Ssfoppel—Consent— Sale by Hindoo 
Widow. 

CaseNo. 382of 1863. 

Special Appeal from a decision passed hy 
the Officiating Judge of the 2^-Pergun' 
nahs, 

Bisheshur Mookerjee (Defendant) Appel- 
lant, 

versus 

Judoonaih Bose and others (Plaintiffs) 
Bespondents. 

Baboos Kishen Kishore Ghose and Chun- 
der Madhub Ghose for Appellant. 

Baboo Sreenath Doss for Respondents. 

The failure of a party to put in an answer in a former 
8«it which in no way threatened his title as a rever- 
sioner, cannot be construed into a consent on his part 
to an lUienation made by a Hindoo widow which has 
1>een found in a subsequent suit to be illegal on an 
issue raised to contest its Talidity as made without 
legal necessity. 

Kempf J. — A Hindoo widow alienated 
certain properties belonging to the estate 
of her deceased husband. On the suit of 
the reversioners, (the special respondents,) to 
Bet aside such alienation as made without 
legal necessity, the Judge below has held 
that the reversiouer, at the time of the alien- 
ation by the widow who is since dead, 
did not give his consent to the sole ; and, 
on the merits, that the sale,* being made 
without legal necessity, was invalid, and not 
binding as against the reversioners ; that the 
conveyance by the widow was only a con- 
veyance of her life-interest. 

The purchaser from the widow is by this 
decision left in possession during the life- 
time of his vendor, the widow as the rever- 
sioners had failed to prove that the aliena- 
tion was such an act of waste as to threaten 
the corpus of the estate, and to render it 
necessary to put the reversioners into im- 
mediate possession. 



The purchaser of the widow's title is the 
special appellant, and the contention of hii 
learned Counsel is that a former decree, past- 
ed on the suit of the purchaser, and to which 
the theu reversioner, Gooroo Dobs, wast 
party, acts as an estoppel, and is binding 
upon the present reversioners, although thej 
were not inter partes, inasmuch as GrooroQ 
Doss did not question the validity of the 
alienation by the widow in that suit, and 
thereby consented to such alienation. 

% The Lower Appellate Court having found 
that the alienation was not juBtified by aaj 
legal necessity, we have only to consider 
whether the decreoy in the suit to whieh 
Gooroo Doss was a party, operates as an 
estoppel, or amonnts at least to a conseat oa 
the part of Gooroo Doss. 

We think that the Judge's deeision is 
substantially correct. In the suit referred 
to by the learned Counsel for the speeial 
appellant, the vendee of the widow, the pre- 
sent special appellant, sued for possession of 
the property conveyed to him by his vender, 
on the allegation that Gkoroo Doss, who 
resided on the estate conveyed, had refbeed 
to pay rent to him, and that by such refasal 
he bad been ousted from the property par* 
chased by him. In that suit, the issues laid 
down were whether the widow had any title 
to convey, whether she did convey her title, 
and, if so, whether the plaintiff had pro? ed 
ouster. Gk>oroo Doss did not defend that 
suit, though made a party, and present by 
vakeel ; but we thiuk that the issues raised 
were not such as to affect his title as rever- 
sioner, or to render it necessary for him to 
defend the suit. The widow's alienatioo 
of her . life-interest would be binding as 
against her. This point has been ruled by 
a recent decision of a Full Bench.* The 
validity of the alienation as against the re- 
versioners, whose title to succeed had not 
opened out when this suit was brought, was 
not put in issue on the pleadings in that 
suit ; we, therefore, hold that the failure of 
Gooroo Doss, to put in an answer in a suit, 
which in no ways threatened his title as a 
reversioner, cannot be construed into a 
consent on his part to an alienation, which 
has been found to be illegal on an issue 
raised to contest its validity as made with- 
out legal necessity. 

We, therefore, dismiss this special appeal 
with costs and interest. 



♦ See SutherUnd's Full Bench Rulings, p. 1«6. JJ^ 
decision, though dated 7th April 1864, was orally owi- 
vered sometime previously. 
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The 4th February 1864. 

Present : 

The Hoo'ble G. Loch and J. P. Norman, 
Judges. 

Kortflrag'e— Kotioe ot foreoloBnre— 
Seotlaki B ReffOlation ZVXX. 
ISM. 

Case No; 34 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bekar^ 
duUdtke 2Stk November 1862. 

Sjai Ettsuf All Khan and others (Plaintiffs) 
Appellan^f 

versus 

MsSBamat Asnmtoonisaa (Defendant) 
Respondent 

B§ko0 Kkken Kiskere Ohost for Appellants. 

BaboQS Dwarhanaik Miiter and Unnoda 
Perskad Banetyee for Bespoadeat. 

Salt laid at rupees 8,739-10. 

!%« notice of foreclosure under Section 8 Re^latioa 
X?IL 1806 is not merely a preKminary proceeding^ 
leading mp to a judgment of foreclosure to be subse- 
qaentlv prooMinced ia Court. It not only fixes the date 
frQ« wfaieh the period during which the mortgagor is 
to retain the tight to redeem, is to be computed, but it 
is«fitseif the operative act in the foreclosure proceed- 
ioff. The KTYice of the notice, therefore, should be 
cndeaeed by the clearest proof , and be hi all cases, if 
not peraooai, at least such as to leave no doubt in the 
■ind of the Court that the notice itself must have 
racfaed the hands or come to the knowledge of the 

BMtglgOfB. 

Norman, J, — This was a suit to redeem 
eertaia property mortgaged by the plaintiff 
Sjad Eusuf Ali Khau to the defendant by 
deed of conditional sale, dated the 2nd 
ofKartick 1235, to secure Sicca Rupees 
10,000, on the allegation that the principal 
tod interest have been realized from the 
usufruct of the property mortgaged. 

The defendant pleaded that, on an ap- 
plication filed by her, the notice provided 
by Begolation XVII of 1806 was duly is- 
sued on the 6th of Jauuary 1840, and a 
proclamation made on the 5th of February 
ia the same year, and that, the case was 
struck off the file on the 27th of April 1840, 
but that the mortgagor did not deposit the 
priDctpal and in tortus t within the year, and 
therefore tliat the mortgage was foreclosed. 
She aba pleaded limitatioa. 



The records of the Judge's Court were 
burnt in the mutinies. But in order to 
prove the proceedings for foreclosure, the 
plaintiff in the Court below put in a vaka- 
lutnamah dated the 8th of November 1839, 
appointing Shaikh Barakut Hossein as va- 
keel for the purpose of presenting a petition 
for the foreclosure of the mortgage. This 
copy was taken from the Cazee's book, 
which was in the Judge's office. It was 
objected before us that, as the Cazee was not 
called, and no proof given that he was dead, 
the book was not admissible iu evidence. See 
Taylor on Evidence, Section 635. But we 
overruled the objection on the ground that it 
should have been taken before the Principal 
Sudder Ameen, and that, if it had been so 
taken, the necessary evidence might have 
been given. The mortgage deed was then 
put in ; and from an endorsement upon it, 
dated the 30th of December 1839, signed 
with the initials C. T. D., in the hand- 
writing of a gentleman, who was the Officiat- 
ing Judge of Behar at that date, it ap- 
peared that Shaikh Barakut Hossein, vakeel 
of Muteeoonissa bye-bil-wufadar, caused the 
deed to be put in. And by a further in- 
dorsement, the deed appeared to have been 
returned to the. defendant on the 5th of 
February 1841. This evidence leaves no 
doubt in the mind of the Court that Barakut 
Hossein was appointed vakeel to present a 
petition for foreclosure, and that he must 
have presented a petition for foreclosure 
to the Judge, in compliance with Elegnlatioa 
XVII of 1806, Section 8. 

In order to prove the next step, viz. that 
the mortgagor was served with a copy of the 
petition and the notice prescribed by that 
Section, witnesses were called, who proved 
that Muteeoonissa having brought a suit for 
foreclosure against Syud Eusuf Ali Ehan, 
they took some document, which some of 
them describe as a hibanamah, and others as 
an italanamah to the house of Eusuf All 
and another the mortgagors, but did not find 
them. They then went to the house of 
Syud Ali, a merchant, and caused one Bo- 
lakee, who stated that he was a chowkeedar 
of the district, and Bechun Lai to give a 
receipt, which was attested by witnesses. 
Ram Dyal, dewan, states that the peadaha 
took the receipt and returned to the 
house of Muteeoonissa, and that he took 
and kept a copy of the italanamah and 
petition for foreclosure after the return of 
the peadahs. 

There is nothing to shew that the notice 
must iiecessarlly have come to the knowledge 
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of the mortgagors. Whether it did 90 or not 
18 merely matter for coujecture. Indeed, 
finding that the notice was not served per- 
sonally, or by sticking up a copy on the 
house, it is quite possible that the mortgagors 
may have inferred, even if some rumour of 
the proposed foreclosure came to their ears, 
that the mortgagee did not mean to proceed 
furth^ in the matter. 

In Musst. Koonjoy Khibbhama versus 
Baboo Sheo Pursun Singh, it was held that 
the service of the notice of foreclosure 
under Section 8 Regulation XVII of 1806 
need not be personal, but that the affixing 
of a notice to the house of the mortgagor 
would be sufficient. See S. D. A, Rep. 
1854, p, 281. 

We may observe that, by the Section now 
under consideration, the notification is not 
merely a prelimioary proceeding leading up 
to a judgment of foreclosure to be subse- 
quently pronounced in Court. It not only 
lixes the date from which the period, during 
which the mortgagor is to retain the right to 
redeem, is to be computed, but it is of itself 
the operative act in the foreclosure proceed- 
ing. We think, therefore, that the service 
of the notice must be evidenced by the 
clearest proof, and must in all cases be, if 
not personal, at least such as to leave no 
doubt on the mind of the Court, that the 
notice itself must have reached tho hands, or 
come to the knowledge of the mortgagors. 
Not only da we fiad from the evidence of 
the witnesses that the notice was not duly 
served, but we Hod that, up to the present 
time, the mortgagee has commenced to pay 
in the Government revenue in her capacity 
as mortgagee, and designated herself as such 
in her ohellans. Now, had the foreclosure 
been actually completed, it is most impro- 
bable that she would have failed to have 
had her name entered as proprietor in tho 
Collector's Register, 

The defendant also relied on a plea of 
limitation. But there is nothing in the 
evidence to show that he ever at any time 
gave the plaintiff notice that he was claim- 
ing to hold as on a title by foreclosure, or in 
any way adversely to the plaintiff's right 
to redeem, and, in fact, there is a good deal 
of evidence which would lead to an opposite 
conclusion. 

We, therefore, reverse the decision of the 
Court below, and direct that the case be 
remanded to the Lower Court, in order that 
an account be taken against the defendant 
as mortgagee in the usual way. 



The 5th February 1864. 

FVesent: 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

Plaint— Amendment— &ejecti<ni. 

Case No. 182 of 1863. 
liegular Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan^ dated the 2lst November 1861. 

Pitambur Mookerjee (Plaintiff) Appellant^ 

versus • 

Huree Narain Thakoor (Defendant) 
Respondent. 

Baboo Mohesh Chunder Chotodkry for 
Appellant. 

No one for Respondent. 

Suit laid at rupees 10,251-8-14. 

Wbere a plaint is wanting in precision or defective io 
form, it should be returned vx amendment, and not 
rejected. 

Kemp, J. — This decision is clearly wrong. 

The plaint was admitted and registered; 
if it was wanting in preeision, or defeetive 
in form, the Court should have directed 
amendment, and not have rejected it. 

Remand for trial, and amendment of plaint, 
if necessary. 



The 6th February 1864. 

Present : 

The Hon'ble F. B. Kemp and 6. Campbell, 
Judges. 

Sale. 

Case No. 468 of 1861. 
Regular Appeal from a decision passed hjf 
the Principal Sudder Ameen oj Z'dlak 
RajshahyCy dated the 28/A Sept. 1861. 

Jotendro Mohun Tagore (Plaintiff) 
Appellant^ 

versus 
Ranee Brijosoondoory and others (Defend- 
ants) Respondents. 
Mr. R. T. Allan and Baboo Sreenath 

Doss for Appellant. 

Air. J. W. B. Money and Bahoo Moheth 

Chunder Chowdhry for Respoudents. 

Suit valued at rupees 14,764. 

Under Section 355 Act VIII of 1859, the GoremiMnt 

Gazette coniaininf< the advertisement of sale, voi^ 

printed paper purporting to be the conditions o* i*'® 
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aUttded to in the Gasette, and issaed from the Master's 
Office in the name of the Master, were admitted in 
•ridenoe to prove the actual conditions of the deed of 
sale. 

Campbell^ J. — This was a salt to cancel 
apotoee tenure, and for possession with 
mesne profits. 

The plaint declares briefly as follows : — 
That Rajah Bhyrub ludernarain Roy deceas- 
ed, husband of the defendant Ranee Bri- 
jofloondoory, bori'owed from one Bulioy 
Ghand Duct the sum of Rs. 35,000, on the 
secarity of a mortgage of a share in Per* 
gaaoah Lushkurpore ; that BuUoy Chand 
Dott, whose name only wa^ used in the 
trsDsaotion, and who had no beneficial title 
in the mortgage, conveyed all benefit of the 
powers and covenants under the mortgage 
to Gropal Chunder By sack and Gopee Mohun 
B/sadc ; that, subsequently on the appli- 
«tiion of one of the creditors of the late 
Ri^ Bhyrab Indernarain Roy, one Tarnck- 
■a^ Mullick, and with the consent of the 
vortga^ees, the rights and interest of the 
laid R;ijab, iu the mortgaged property, were 
told by public auction by the Master of the 
late Supreme Court, and were purchased by 
the plaintiff ; that, on taking possession of 
the purchased property, the plaintiff disco- 
vered that the Ranee, subsequent to the 
mortgage, bad created a fraudnlent pntnee 
tenure in the names of her near relations. 
The object of this suit was to cancel this 
fraudulent alienation. 

The defendant Sreennth Moitree answers 
that, after the death of the Rujah, his widow, 
the Ranee Br ijosooodoory, on the 9th of Assar 
1264 B. S. in virtue of the authority vested 
in her by her husband's will, and with the 
Qoasent of the confidential mooktear of the 
late Rajah, did grant unto him a putnee 
pottah of lot Pootya and other villages for 
a consideration of Rs. 2,915 ; that he has 
cooveyed his putnee title by deed of gift 
dMed the 1st of Magh 1265 B. S. to his 
aiece, the defendniit Soorut Kamtnee Dabea, 
the daughter of his late natural brother 
Bajah Bhyrub Indernurain Roy ; that 
this lady is in possession of the property, 
the subject of this suit, to which he has 
QQQecessarily been made a party. 

The defeudaut Ranee Brijosoondoory an- 
swers to this effect that, iu virtue of the au- 
thority vested in her by the will of her hus- 
band, and for the purpose of paying his debts, 
she granted a putnee to thedefendant Sreenath 
Moitree for a bonus of Rs. 2,915; that 
sobsequently the putneedar conveyed his 
title to the defendant Soorut Kamiuee Da- 
bea, who is in possession ; that the pur- 



chase by the plaintiff of the parent estate ia 
of date long subsequent to the creation of 
the aforesaid putnee ; that the sale of the 
parent estate was made on the application 
of the answering defendant, and with the 
consent of the mortgagees ; further, that the 
disputed putnee was reserved and protected 
by the conditions of the said sale. 

The answer of the defendant Soorut Ka- 
miuee Dabea is in support of her mother's 
answer in every respect. 

The Principal Sudder Ameen of Raj- 
shahye, Baboo Koylash Chunder Deb, who 
tried this suit, laid down the following 
issues : — 

IsL — Is the putnee set up by the defend- 
ants valid, and has it been proved ? 

2nd. — Did the terms of the sale, which was 
made under the orders of the Supreme Court, 
protect and reserve the putnee title of the 
defendants ? 

The Principal Sudder Ameen, after 
observing that tbe second issue must be 
disposed of first, inasmuch as, if decided in 
favor of the defendant, it would become unne- 
cessary to answer ^he first issue, proceeded to 
record a decision briefly to the following 
effect : — 

" That the plaintiff admits that the pntnee 
in dispute was created prior to liis purchase ; 
further it appears that, prior to the plainliff^s 
purchase, the Ranee defendant, with the con- 
sent of the mortgagees, moved the Supreme 
Court to order a sale of the parent estate 
with the reservation of certain putnee ten- 
ures (and amongst them the putnee in dis- 
pute) created by the Ranee and her deceased 
husband; that the Supreme Court, in com- 
pliance with this motion, directed a sale to be 
made with a reservation of the putnee tenure, 
the subject of this suit ; that copies of the 
petition of the Ranee and of the proceedings 
of the Supreme Court which have been filed 
with the record show that this putnee was 
reserved and protected by the order of a 
competent Court ; and that the plaintiff pur- 
chased the parent estate, with full cognizance 
of such reservation and protectiou. The 
plaintiff's suit was therefore dismissed with 
costs bearing interest." 

From this decision the plaintiff appeals. 

We think that the Principal Sudder 
Ameen's decision is wrong, and that the suit 
must be remanded for a finding on an issue 
similar to that laid down by the Lower 
Court, but not tried, and which involves the 
validity of the putnee talook set up by the 
defendttuts. 
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The evidence upoa the record, »8 submit- 
ted by the Lower Court, is insufficient to 
eniU)le us to '^pronounce a satisfactory judg- 
ment upon that point." We are therefore un- 
able to determine the case as laid down by 
the provisions of Section 363 of the Code of 
Civil Procedure without further reference. 

Before giving our reasons for remanding 
the suit, we think it proper to state how the 
sale of the mortgaged property was brought 
about, and the effect of that sale, in as far as 
the interests of the plaintiff, the auction-par- 
chaser, are concerned. 

It appears that the late Rajah Bhyrub In- 
dernarain died in debt. One of the credit- 
ors, by name Tarnckoath Mullick, sued the 
Ranee Brijosoondoory as executrix of her 
husband, the aforesaid Rajah, for the re- 
covery of certain monies due to him, and 
sought to stop a sale which the mortgagees 
were about to make. Upon this the Ranee pe- 
titioned the late Supreme Court, in which 
petition, after setting forth the facts of the 
mortgage by the Rajah, subject to a power of 
redemption, the creation of certain putnees 
by the Rajah prior to the mortgage, and 
which were reserved by the terms of the 
mortgage, the subsequent creation by herself 
of the putnee, the subject of this suit, in 
pursuance of the power of alienation, vested 
in her by the will of her husband, she pro- 
ceeded to recite that, in default of payment 
of the half-yearly instalment of interest, and 
of the principal due under the mortgage, the 
mortgaged estate had been put up to sale, but 
liad been bought in for rupees 92,000 ; and 
that one of the creditors, the aforesaid Ta- 
rucknath Mullick, had filed a bill of com- 
plaint against the (>etitioners and the mort- 
gagees, praying for an injunction against 
the mortgagees from receiving the proceeds 
of sale, and against the petitioners from 
further meddling with the estate. The pe- 
tition goes on to state that, in order to liqui- 
date all the debts of the Rajah, the petition- 
ers, in concert with the mortgagees, had en- 
deavored to sell the mortgaged estate at a 
rejisonable price, but without success ; that, 
if the same were sold by the Master 
of the Court under the orders of the 
Court, purchasers would come forward 
and bid a good price for the same ; that 
the mortgagees had consented to a sale, 
provided it were speedily made. The prayer 
of the petition was that the Court would be 
pleased to direct the Master to sell the mort- 
gaged estate, subject to certain putnees men- 
tioned in the petition ; that the mortgagee's 
lien be lirst satisfied from the sale proceeds ; 



and that, if insufficient for that purpose, the 
mortgagees were to be permitted to come in 
and rank as creditors. 

The mortgagees, through their solicitor, 
assented to this arrangement, but the other 
creditors did not. On the 19th April 1858, 
the Supreme Court passed an order of the 
following purport : — That the Master was 
to take an account of what was due to the 
mortgagees ; that the property mortgaged 
was to be sold without prejudice to subsist- 
ing tenures, with the approbation of the 
Master ; that all proper parties were to join 
in the sale ; that, in case of disputes, the 
Master was to settle the conveyance ; that the 
mortgagees were to be entitled to bid at the 
sale ; that the proceeds of sale were to be 
credited to an account to be opened, entitled 
" the mortgage of Gopal Chunder Byaaek," 
^e.; that, after satisfying the lien of the mort- 
gagees, the balance, if any, was to be trans- 
ferred to a fresh account to be entitled *' the 
estate of the late Rajah Bhyrub Indernaraln 
Roy." Subsequent to the date of this order, 
and previous to its being carried iuto 
execution by the Master, on the applioatioa 
of the creditor, the order was amended by a 
further order of the said Court passed on 
the 17th August 1858. This amendment is 
mentioned in the deed of conveyance to the 
plaintiff, but its terms are nojk there set forth. 
The Master, in pursuance of these orders, sold 
the estate, and the plaintiff became the pur- 
chaser for the sum of Rs. 95,000. 

Such is briefly the history of this, suit 
from the date of mortgage, to the date of 
plaintiff's purchase. 

Mr. Money, the learned Counsel for the 
respondents, contended that the plaintiff pur- 
chased the parent estate subject to all sub- 
sisting tenures, vahd or invalid, hon&fid» or 
otherwise, and that, as purchaser, he was 
simply entitled to collect the putnee rents, 
the whole estate being let out in putnee 
tenures. 

The pleader for the appellant, Mr. Allan, 
on the other hand, urged that the sale was 
made subject only to valid subsisting tenures, 
and that the purchaser became entitled to 
try the. validity of the pretended tenure. 
He relied on the deed under which the pro- 
perty was conveyed to the purchaser, as being 
without reserve, and giving to the purchnser 
the property absolutely. The deed of convey- 
ance, prepared under the authority of the 
Master, and dated 26th April 1859, is « 
conveyance of the property by the mort- 
gagee, and the executrix of the mortgagor. 
It recites the mortgage the proceedings and 



Digitized by 



Googk 



I86i] 



OITIL BULING8. 



£3 



die amended orders of the late Supreme 
Court, describes the property, aod coavejs 
it in the usual English form, without any 
mentioa of the putnees iu dispute. This 
deed also makes reference to the conditions 
of sale signed by the purchaser. 

Mr. Money, the Counsel for the respond- 
ents, strongly argued that this deed of sale 
was to be treated as a form, and that the rights 
ef the parties were to be determined, not by 
the letter of that deed, but by the recitals 
ID the petition of the Ranee on which the 
sale was ortlered. In order to prove the 
tetual conditions of the deed of sale, Mr. 
Allan then produced and tendered in evi- 
dsBce the Government Gazette, containing 
the adrertisement of sale, and a prinred 
paper, purporting to be the conditions of 
lale idluded to in the Gazette, and issued 
from the Master's Office, under date the 
26lh* August 1858, in the name of the 
Master, Mr. W. Macpherson. Mr. Money 
pralested i^ainst the admission of these pa- 
pers ; but, with reference to the provisions of 
Section 855 of the Civil Procedure Code, the 
Ooart thought it right to inspect them ; and 
is the course of the argument on the subject, 
Mr. Money's conduct having been such as, 
IB the opinion of tlie Court, amounted to a 
ooQtempt, he was required to leave the Court, 
and was not further heard. The Court 
then enquired whether the junior advocate 
ht the respondent was ready and willing to 
go CD, intimating its willingness to receive 
aod listen to, any application which might be 
rendered necessary by want of preparation 
or other difficulty on his part. He said 
that he was prepared to go on, and concluded 
the argument for the appellants. Mr. Money 
entered a protest against the hearing of the 
ease in his absence. Before pronouncing 
jodgmeut, we have ascertained, by reference 
to the records of the late Supreme Court, 
that the conditions of sale put in by Mr. 
Allan are those actually issued from the 
Master's Office at the time of the sale, and 
signed by the purchaser ; and, were it neces- 
Bafy, these conditions would make it clear 
that the sale reserved valid tenures only. 
We have also ascertained that the order of 
17th August 1858 amending the previous 
order was to this effect ;— ** TJiat the order of 
19th April 1858 be amended by striking out 
the words 'without prejudice to subsisting 
tenares.* " The difference between the order 
of 19th April and the terms of the deed of 
conveyance is thus simply accounted for. 
The deed of conveyance is certainly plaint- 
Jffa titloi and it is free from any other 



reservation than that contained in the con- 
ditions of sale to which it refers. It is, 
therefore, quite clear thattlie purchaser took 
subject to valid tenures only. It might be 
a question whether a tenure created by the 
mortgagor, after the mortgage ^ond ^cf«, and 
for valuable consideration, would be VHJid 
under the terms of this sale. But as the main 
contention of the appellant is that the tenure 
iu dispute is in no sense valid and bona fide^ 
we think it necessary that the issue 
upon that point should be determined before 
we dispose of the case. The Lower Court 
will try this issue : — " Is the teuure set up 
by the respondents valid and good against 
creditors generally, or invalid and made with- 
out due authority in fraud of creditors*" The 
case will be returned to this Court with tha 
finding on this issue. Qu the rerhearing,. 
the orders of the Supreme Court, and the 
conditions of sale having been sent for by 
the Court, will be placed in evidence in the 
record of this suit, and, if necessary, we will 
consider-the effect of a tenure created bonik 
fide for value as against the present plaintiff 
purchaser under the sale. If the tenure ia 
found not to be bondjide and valid, the 
plaintiff's (appellant's) claim must no doubt 
be decreedL 



The 6th February 1864. 
Present : 

The Hon'ble H. V. Bayley and E. Jack- 

son, Judgeit. 
Sale of Potnee Oeposit— Regriatrfttton. 

Case No. 283 of 1863. 
Regular Appeal from a decision passed by 
the Principal Suddet Ameen of Dacca, 
dated tie 20th Januaty 1863. 

Kristo Jeebun Bukshee (Plaintiff), 
Appellant, 

versus 
Mr. A. B. Mackintosh and others 

(Defendants) Respondents. 
Baboo Ptosunno Coomar Sen for 

Appellant. 
Mr, R. T. Allan for Respondents. 
Suit laid at rupees 9,856. 
Clanse 1 Section 14 Regulation VIIL 1819 does not 
contemplate that any part/ may, by depositing the 
amount due, stay a sale of a putnee, but only a party 
having a recogmted interest in such putnee* 

According to Section 6, mere appUcation. for reffi^t 
t ration is not sufficient 

Bayley^ J. — Tn this case the plaintiff, 
Kristo Jeebun Bukahee> sues for the posses- 
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sion of fk certain putnee, on an allegation of 
title bj purchase of it from the putneedar 
Kalee Kant Ghatterjee, on the 27th of 
August lSo5, or 12th Bhadro 1261, in the 
name of plaintiff's mother Bishomoyee. 
Plaintiff also sues for the reversal of the sale 
of the said putnee which was made for 
default in the second half-yearly, instalment 
of 1263 B. S., under Regulation VIII of 
1819. Plaintiff alleges that there was no 
default, as he deposited the amount due from 
his own funds before the sale, in the charac- 
ter of purchaser, and as thus having an 
interest in the putnee. 

The defendants are the purchasers and the 
zemindar. They aver that there was no 
hon&fide purchase by Kristo Jeebun or his 
mother ; that the deposit of Kristo Jeebun 
or of his mother was the deposit of a 
stranger, and not of the party in default ; 
that, therefore, the eemindar was not legally 
bound to receive it as payment ; and further 
that the plaintiff, even if depositor, was not 
registered in the defendant's serishtah as the 
putneedar ; and that, therefore, the zemindar 
need not recognize any stranger or party 
other than the registered proprietor. 

On these pleadings and the evidence 
adduced by the parties, the Lower Court 
held that plaintiff had not established the 
position of purchaser, and had no right to 
have the sale reversed. 

That Court, therefore, dismissed plaintifi^s 
suit* 

Plaintiff appeals, urging the following 
pleas :— 

I. That Section 14 Clause 1 Regulation 
VIII of 1819 allows a deposit by any one; 
and that this is clear by the fact of the 
Section providing that, if there be no balance 
due at the time of sale, no sale shall take 
place; that, therefore, all that has to be 
looked to, is whether the money due has been 
paid or not. 

IL That even if this be not so, and the 
only party who may deposit be one having 
an interest in the property, the appellant is 
such party by right of his purchase, and thus 
equally there is no default, and the sale 
should be reversed. 

III. That the appellant did apply for 
registration by the zemindar as required by 
law, and was refused, and that the zemindar 
(the Receiver of the Supreme Court) on two 
occasions accepted his payment of the put- 
nee rents as good and sufficient payment, 
and thus recognised him, if not as putneedar, 
at any rate as a party having such an 



interest as would make his deposit sufficient 
to stay the sale. 

IV. That the Deposit Register shews Uiat 
Kalee Kant deposited the money before sale, 
and, therefore, there was no default even in 
the registered proprietor, and that this bo 
stands in the Register by the Collector*! 
order in a certain proceeding. 
Judgment, 

We are of opinion on the /irat point that 
Clause 1 Section 14 Regulation VIII of 
1819 does not contemplate that any party 
^^Yi ^y depositing, stay a sale of a putoee, 
but only a party having a recognised interest 
in Bueh putnee. The words of the law alone 
even will hardly support the appellant's con- 
tention ; and the Clause 1 Section 14, when 
read with the other parts of the same law, 
will by no means do so. It is provided in 
this law for the sale of putnees, what coarse 
a dur-putneedar or other party interested 
shall adopt, with a view to save the put- 
nee from sale, and what interests such de« 
positor may acquire by doing so. There is 
nothing in the law 8tatin|[; that strangers, 
without interests in the tenure, miay acquire 
any rights. The policy of this and of the 
Revenue Sale Law is the same, t. e. to pro- 
tect those who are shewn to have interests 
when the property in which they have tliose 
interests is brought to sale for ijxe default 
of others. 

This leads to the second point. Is appel- 
lant shewn to have such any interest iu ibis 
putnee ? His allegation is that he is a 
purchaser. No deed of sale is put in or 
proved by any reliable evidence, and no acts 
of real ownership are satisfactorily proved 
in support of the purchase. And here we 
may also notice the third plea of appellant. 
It appears, as appellant states, that the Re- 
ceiver of the Supreme Court did accept 
payments of rent on two occasions from 
appellant ; but it is clear from the same docu- 
ment which shews this that he did so under 
the most distinct protest of any recognition 
or acceptation of the appellant's title to be 
considered the putne^ar. It is further 
pressed on uS|^ on the part of appellant, tbat 
Bishomoyee applied to be registered, and 
the zemindar refused, so that appellant 
could do no more in furtherance of the 
course prescribed by law. On the otber 
hand it is alleged that the appellant has 
been declared never to have purchased at 
all, and that he did not adopt the course 
prescribed by law, viz., apply to the Judge for 
an injunction upon the zemindar to enforce 
registration under Section 6 Regulation 
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VIII of 1819 The jadgment relied on by 
respondent on this plea is dated 9th January 
1863, No, 37 of 1860, Bisbomojee, ap- 
pellant, versus A. B. Mackintosh and others. 
It shews that the alleged purchase of the 
dur'-putnee was not in any way shewn by 
Bishomoyee, nor Kalee Kant's assent or 
admission of any such purchase or any 
transfer by Kalee Knnt of his title to Bisho- 
Ynoyee. Bui it refers to the dur-putnee 
only. We think, too, that it is not enough 
to ask for registration only, but that 
Seetion 6 specifically provides what is le- 
gally to be done if the request be refused ; 
Aod that this legal course was not adopted 
bj appellant. 

On the /oktM plea we have only to ob- 
aerre that, although the Deposit Register 
gives the name of Kalee Kant as depositor, 
still appellant's own statement and con ten- 
tioa throughout is that, in fact, Kalee Kant 
did not in any way whatsoever make the 
deposit It is, therefore, a mere quibble on 
the part of appellant to try and take advan- 
tage of a statement in paper which he all 
along contends is not a statement of facts, 
nor does he show any order of the Collector 
on the point. 

Oo all these grounds we see no reason 
to reverse the orders of the Court below, 
and we, accordingly, reject this appeal with 
all costs on appellant. 



The 6th February 1864. 

Present : 

The Hon*ble 6. Loch and W. 8. Seton-Karr, 
Judges. 

Sale^arotioo. 

Case No. 1106 of 1863. 

Special Appeal from a decision passed by 
Mr, C, S. Belli, Judge of Rajshahye, 
dated the 27 ih January 1 863, modifying 
a decision passed by Baboo Anund fJiun- 
der Banerjee, Principal S udder Ameen 
of that District, dated the 4th June 1862. 

Woomanath Roy and others (Plaintiffs) 
Appellants, 

versus 

Joyantee Debia (Defendant) Respondent. 

Mr. R, T. Allan and Baboo Sreenath Doss 

for Appellauis. 



Baboo BkugobuUy Churn Ghose for 

Respondent. 

The notice of the interestfl to. be pat ap for sale is 
aloae what must be looked to as affording an estimate 
of the value and extent of the purchase. 

Seton-Karr, J. — It is argued in this case 
that the Judge was wrong in holding the 
sale for arrears of rent to have been a sale 
of the actual melial or jote in entirety, and 
that the Lower Appellate Court should have 
limited the sale to what the lotbundee or 
notice distinctly specified, and to what in 
this view the purchaser must knowingly 
have bought. 

We tliink, after hearing both parties on 
this poiut, that there is force in this objec- 
tion. The sale disposed of the shares of 
Huro Soonduree, Raj Coomaree, and Grobind 
Ifonee, excepting those of other share- 
holders, and there is no judicial finding on 
an allegation now made before us that the 
share of Indro Mouee, who is represented 
by the appellant before us, had been previ- 
ously made over to Gobind Monee. 

In this view on the broad and, as we 
think, the correct principle that the notice 
of the interests to be put up for sale is 
alone what we have to look to as affording 
an estimate of the value and extent of the 
purchase, we reverse this portion of the 
Judge's order, and restore the ruling of 
the Court of first instance. Costs to the 
appellant. 



The 6th February 1864. 

Present : 

The Hon*ble G. Loch and W. S. Seton-Karr, 
Judges, 

Spedctl Appoal. 

Case No. 1122 of 1863. 

Special Appeal from a decision passed by 
Baboo Huro Chunder Chatter jee, Princi' 
pal Sudder Ameen oj West Burdwan^ 
dated the Zlst January 1863, reversing 
a decision passed by the Moonsiff of that 
District, dated the 28/A July 1862. 

Bheem Rokheet and others (Plaintiffs) 
Appellants, 

versus 

Sartuck Chunder Rann and others 
(Defendants) Respondents^ 
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Baboo Greesh Chunder Ghose for 
Appellants. 

Bahoos Anund Gopal Paleet and Rajendro 
Narain Bose for Respondents. 

A special appeal, and not a new suit, should be 
brought to contest a legal point involved in an adverse 
decree. 

Lochy J, — The circumstances of this case 
are as follow : — This suit is to recover pos- 
session, and it has been dismissed, as the 
Lower Appellate Court holds that the claim 
has been decided in another suit. The pre- 
sent defendant brought an action against the 
present plaintiffs claiming certain land under 
a deed of sale executed by one Mohun Ro- 
kheet. This suit was dismissed. He then 
sued Rokheet to recover the purchase-money 
and got a decree, and in execution sold the 
land in question, and purchased it himself. 
He then brought an action against the 
present plaintiffs, who are relatives of Mohun 
Rokheet, and ultimately got a decree for the 
whole property. The present plaintiffs now 
sue to get rid of the effect of that decision, 
and to recover possession of which they had 
been deprived by defendant in execution of 
his decree, hut the Lower Appellate Court 
holds that the question between the plaintiffs 
and defendant had already been disposed 
of, and dismissed the suit. 

Plaintiffs come up in special appeal on 
the ground that, in the former suit, the 
Court did not adjudicate on the title of the 
present plaintiffs, but merely passed a decree 
giving defendant possession on the strength 
of his bynamah, and that therefore they can 
bring the present action for the determina- 
tion of this point. But the proper coursB 
for the plaintiffs to have pursued, and which 
they have neglected to do, was on the decision 
of the former case to have brought a special 
appeal on the legal point which they now 
raise ; but instead of doing this, they remain 
quiet from 1855 to the end of 1858 ; and in 
the meantime as the plaintiff's pleader 
admits, the defendant sued them for mesne 
profits, and gained a further decree against 
them. The effect of the decision in the 
former case was clearly to set aside the 
ftlle of the plaintiffs, and establish that of 
the defendant over the whole property ; and 
if plaintiffs suffer in this case, it is by their 
own neglect. We dismiss the appeal with 
costs. 



The 9th February 1864. 

Present : 

The Hon'ble F. B. Kemp and G. CampbeU, 
Judges, 

Hindoo Familiea (Ziaw appUoaUe 
to)— P resumption. 

Case No. 181 of 1863. 
Regular Appeal from a decision passed by 
the Judge of Nuddea, dated the 26W 
September 1861. 

Lukkea Debea (Plaintiff) Appellant^ 

versus 

Gungagobind Dobey and others (Defend- 
ants) Respondents, 

Baboo Poran Chunder Mooherjee for 
Appellant. 

Mr. R, T. Allan and Baboos Kishen Kith- 
ore Ghose, Doorga Doss Dutt, Debender* 
narain Bose^ and Onoohool Chunder 
Mooherjee for Respondents. 

Hindoo families are ordinarily governed by the Itw 
of their orifrin, not by that of their domicile. The 
presumption i8 in favor of the law of origin until tho 
adoption of the law of a new domicile is proved. 

Campbell^ J, — The parties are members 
of a joint Hindoo family. Plaintiff, a 
widow of one of the members of the family, 
claims her husband's share of the estate la 
accordance with the Bengal Law. Defend- 
ants resist the claim on the ground that 
the family is governed not by the Bengal 
but by the Mltaksharah Law, and that 
plaintiff's husband has been dead many years 
during which she has never enjoyed or 
claimed any share in the estate. 

We find that the principle has been estab- 
lished that Hindoo families are ordinarily 
governed by the law of their origin, not 
by that of their domicile, that the presump- 
tion is in favor of the law of origin, till it 
is proved that they have adopted the law of 
a new domicile. That principle is clearly 
set forth in a decision of a Bench of three 
Judges in the case of Gobind Chunder Boy 
vs. Shusty Kanto Roy, No. 3 of 1862. 
decided on the Uth February 1863,* and is 
not now disputed. In the present case it 
is admitted that the parties are Brahmins 
of Bundlecund settled in Bengal for three 
generations. The question then is whether 
plaintiff has made out by proof their adop- 
tion of the Bengal Law, so as to overthrow 
the presumption in favor of the law of ori- 
gin. We think that she has not done so, and 
that the Judge has rightly dismissed her 

* /Sec Sutherland's Full Bench Rulings, p. 75. 
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sait It is admitted that certain popular 
feasts and ceremonies have been observed 
after the fashion of the country of residence, 
f. e, Bengal, but the evidence goes to show 
that, on the weightier and more important 
occasions, the family have continued to keep 
by the law of their origin. It is rightly 
observed by the Judge that the witnesses 
brought by the plaintiff to support a con- 
trary averment are not of a character to 
carry weight in such a matter, and their 
efidence is by no means strong. There is 
DO attempt to make out any case of succes- 
Bioo of widows, or other instance of the 
adoption of the Bengal Law in matters of 
inberitance. It also seems pretty clear that 
plaintiff has for many years tacitly assented 
to the operation of the other law. Though 
the family may have been joint, she was pro- 
bably not ignorant that the defendants have 
put themselves fqrward as sole proprietors 
of the estate. 

It is urged that the Lower Court refused 
to grant a postponement to enable plaintiff 
to Bummon better witnesses ; but we find that 
during eight months all was done, that the 
Court could do, to obtain the artteudance of 
any witnesses subpcenaed by her, and we 
do not attach weight to this objection. In 
one instance the Court seems to have slop- 
ped a question put by the defendants for 
reasons which are not very strong, but the 
questions might easily have been pressed by 
plaintiff in a more direct and simple form; 
tnd as she did not do so, it is hardly for her 
now to object to the disallowance of the 
defendants* question. Her Counsel also 
wishes to re-examine the defendant in this 
Court ; but as he has already been examined, 
we see no occasion to re-open the case in 
this way. 

We dismiss the appeal with costs, and 
Government will be entitled to realise the 
value of the stamp from the pauper plaint- 
iff. The intervenors who have appeared 
will also get their costs from plaintiff. 



The 9th February 1864. 

Present : 

TheHon'ble F. B. Kemp and G. Campbell, 

Judges. 

Umitatlon— Suit by surety of lessee 
(for refund of rent paid to wrong- 
party). 

Case No. 183 of 1866. 
Regular Appeal from a decision passed hy 
the Principal Sndder Ameen oj Patna^ 
dated l/te oth February 1863. 



Roy Haree Kishen (Plaintiff) Appellant, 

versus 

Ranee Asmedh Koonwar and others 

(Defendants) Respondents. 

Moonshee Ameer AH and Baboo Onookool 
Chunder Mookerjee for Appellant. 

Mr, R, E, Tmdale for Respondents. 

In a suit by the suret}' of a lessee for the refund of 
rent paid to the wron.i;ful heir of tho deceased lessor, 
the cause of action as against the wrong-doers dates 
from the time when they were declared by a competent 
Court to have paid to a party without title ; and the 
cause of action as against the lessee dates from the time 
when the surety was lUade to pay the rent to the right- 
ful heir on default of the lessee. 

Kemp, J. — This was a suiX to recover 
the sum of rupees 20,000 with interest 
thereon, amounting to a further sum of ru- 
pees 2,000. 

The fatlier of the phiintiff stood security 
for a leasee. It is alleged that the defend- 
ants, who are the daughter and wife of 
the lessor, realized the rent of the leased 
estate for the year 1234 Fuslee, and also for 
other years. Subsequently, Baboo Roop 
Narain Singh obtained a decree in a suit 
brought by him to establish his right of in- 
heritance as against the female defendants in 
this suit. Roop Narain then sued for the 
rent of the year 1234, as well as for other 
years, and obtained a decree against the 
lessees and their sureties the plaintiffs, and 
the sureties had to pay the rent to Roop 
Narain. This suit is brought for a refund of 
the rent realized by the female defendants. 

The Principal Sudder Ameen dismissed 
the suit of the plaintiff*. He was of opinion 
that there was no reliable evidence to shew 
that the defendants had realized the rent. 
With respect to costs, the order was that 
each party bear its own costs. 

The female defendants appeal separately 
for their costs, and also, under Section 348 
of the Code of Procedure, take exception to 
the finding of the Principal Sudder Ameen 
on the issue in bar. Tliey urge that the 
suit of the plaintiff is barred under the Sta- 
tute of Limitations, and we are of opinion 
that this plea is a good one. 

The plaintiff's appellants urge that their 
cause of action must date from 1858, when 
they paid the money as per amicable agree- 
ment entered into with the decree-holder 
Roop Narain, and that their suit^ which was 
brought in 1861, is not barred. 

We are, however, clearly of opinion that 
the plaintiff'^s cause of action dates from the 
year 1841, when they were declared by the 
decree of a competenJ;jt(^i)urt to have paid the 
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rents to a parry without title, t, e, to the de- 
fenduDts. The payment of the rent to the 
ladies, the defendants in this suit, even if 
proved, was not a sufficient payment as 
against the legal heir, Roop Nnrain. In 
1841 the plaintitfs' were declared liable as 
having paid to the wrong party, and they 
should have brought their suit against the 
wrong doers within 12 years from that 
period ; not having done so, their claim is 
barred. Their cause of action, as against 
the lessees, dates from the time when they 
were made to pay the rents to Roop Narain 
on default of the lessees, or in 1858. They 
may, therefore, take a decree against the 
lessees who* have been made respondents, 
and who have made no good defence; but 
their suit, as against the Ranee Asmedh 
Koonwar, must be dismissed with costs and 
interest. 

This appeal is also dismissed with costs 
and interest in as far as the aforesaid 
Banee is concerned. 



The 9th February 1864. 

Present : 

The Hon'ble F. B. Kemp and Q. Campbell, 
Judges. 

Parol evidence (to contradict deed)— 
Batoppel. 

Case No. 1582 of 1863. 

Special Appeal from a decision passed hy 
the Principal Sudder Ameen of East 
Hurdwan, dated the \Oth January 1863, 
affirming a decision passed by the Sudder 
Ameen of that District^ dated the 2''ird 
August 1861. 

Messrs. Erskine and Co. and others 
(Defendants) Appellants, 

versus 

Okhoy Chunder Dutt aryd others (Plaintiffs) 
Respondents, 

Mr, R. T. Allan and Bahoo Banee Ma- 
dhub Banerjee for Appellants. 

Baboos Juggodanund Mooherjee and Kishen 
Kishore Ghose for Respondents. 

Parol evideire cannot be admitted to contradict a 
deed except where fraud, mistake, surprise, or the like 
is alleged. 

The plaintifTs having in a former case, in which cer- 
tain property was attached as their^i by their creditors, 
allowed the defendants to claim and take it, — Held that 
they could not now be permitted to make a contrary 
averment. 

Campbell, J. — Plaintiff by deed of sale, 
the genuineness of Wlitbh Is not disputed; 



sold the property in dispute, an indigo fact- 
ory, to defendants for Es. 1,(HK). He ftow 
says that the sale was coupled with a 
verbal arrangement that the transaciioo 
should be considered to be a mortgage only, 
and that he should recover his estate on 
re-paying the money. He now sues for the 
recovery of the estate on those terms. 

After the sale to defendants, they leased 
the property to plaintiff for the n>anufactore 
of indigo for seven months in each year, at a 
rent of Re. 120, so that plaintiff retained as 
tenant a certain possession till, defendants 
seeking to oust him, he brought this suit. Ik 
does not appear whether the property prodnc* 
ed anything, or was used by either partj 
during the five months of each year not 
covered by the lease to plaintiff. 

The Principal Sudder Ameen, consider- 
ing the verbal agreement alleged by plaintiff 
to be proved, decreed his suit. 

Defendants specially appeal on the ground 

1.— That parol evidence cannot be ad- 
mitted to contradict a written document. 

2. — That plaintiffs having, in a former 
case in which the property was attached as 
theirs by their creditors, allowed defendants 
to claim and take it, cannot now be permit- 
ted to make a contrary averment. 

The ^rst point is very important, and we 
have carefully considered it, the more so as 
the only precedents on the point to be found 
are opposed to one another.* We think 
that the practice, which has, by a long coarse 
of practice, been established in England, is 
that which may be considered to be, in the 
main, applicable to all civilised countries, 
t. e, that primnrily and ordinarily a solemn 
and formal deed cannot be set aside b/ 
parol evidence directly contradicting its 
terms (for, in that case, all titles and all 
engagements would be worthless) ; but that 
this rule must be subject to many eqaitnble 
exceptions in special cases in which special 
grounds are alleged, such as fraud, mistake, 
surprise, and other grounds familiar to 
Courts of Equity. The case, quoted to us 
which comes nearest to the present, is one 
decided by the Privy Council in appeal from 
the Courts of Canada, in which a man was 
induced to endorse over the title deeds of 
his estate as secuiity for a loan, and it was 
held that the circumstances entitled the 
vendor to relief. The case set up by the 
plaintiff bears some analogy to this last men- 
tioned. 

* See Full B^ncli Rulings on Uiis point in b Weekly 
Reporter, pa^as 68 and 76. 
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*W6 should be very unwilling to sanction 
g doctrine which would reuder the best au* 
tbenticated sales of real property in this 
coantry utterly insecure, and reuder them 
liable to be. questioned after 50 years by 
settiog up parol evidence to nullify them. 
We wish that the law permitted us to re- 
view and scrutinize, in the very strict way 
in which it should be scrutinized, the evi- 
deoee setup in this case; and if the defend- 
tot bad received and retained absolute and 
unqaalified possesssion of the property pur- 
chased, we might, perhaps, not have thought 
tlie case set up sufficient in law. But, under 
the peculiar circumstances of a certain pos- 
Bession held by plaintiffs, we are not quite 
prepared to say (hat the facts, found by the 
Principal Sudder Ameen, will not justify his 
decision. 

Oo the second point, however, we think 
that the decision must be reversed. 

It is clear that the rights of some of the 
present plaintiffs in the property in dispute 
were attached, and tliat they defeated their 
creditors by allowing defendants to claim 
and obtain the absolute property. We think 
diat it would be contrary to public policy 
to allow those same parties now to plead 
their own fraud. And although the shares 
of certain of the plaintiif^ were not then at- 
tached, still, as the plaintiffs formed one 
family, we think that they must have been 
cognizant of those proceedings which were 
attended by a Mofussil investigation into the 
rights of the parties ; and that they tacitly 
allowed defendants to claim and take the 
whole property as theirs. We think, there- 
f^e, that all the plaintiff's are now stopped 
and barred from coming into Court to 
claim the property which they have, by their 
condact, admitted to be defendant's, and that 
tliis admission overrides the alleged prior 
parol agreement. We, therefore, decree the 
^ial appeal with costs. 



The 9th February 1864. 

Present : 

The Hon'ble F. B. Kemp and 6. Camp- 
bell, Judges. 

Bale of land for arrears of Rowenae— 
Butwarah. 

Case No, 291 of 1863. 
Regular Appeal Jrom a decision passed 
by Baboo Ramtaruck Roy Bahadoor, 
Officiating Principal Sudder Ameen of 
liungpore, dated the 2Sth Februarg 
1S63. 



Fukeer Chunder Shaha and others (Plaint- 
iffs) Appellants^ 

versus 

Nobodeep Chunder Shaha and another 
(Defendants) Respondents. 

Bahoos Kishen Kishore Ghose, Onoocool 
Chunder Mookerjee,B.nd Opprohash Chun* 
der Mookerjee for Appellants. 

Mr. H. Stainforth and Babo'os Sreenath 
Doss and Kishen Doyal Roy for Re- 
spondents. 

Suit laid at rupees 12,045. 

The purchaser of a specific portion of the land of an 
estAte separately registered with a separate jumraa 
under Section 11 Act XI of 1859 is not entitled to claim 
a Butwarah of the wliole estate and to obtain a share of 
the whole land proportioned to tlie ainoont of sudder 
jumma paid by him. 

Campbell^ J. — Plaintiff is the holder of 
a specific portion of the laud of an estate se- 
parately registered under Section 11 Act 
XI of 1859. The property held by him is 
a certain mouzah, one of several comprisod 
inthemehal, and the sudder jumma attached 
to it is that found in the quinquennial pa- 
pers as the jumma of the mouzah. After 
the mouzah was registered with the afore- 
said jumma under Act XI of 1859, it was 
sold for arrears of revenue, and bought by 
plaintiff, who now seeks to have a Butwarah 
of the whole estate, and to obtain a share of 
the whole land proportioned to the amount 
of sudder jumma paid by him. But we caa 
find no authority whatever for such a claim. 
Plaintiff does not hold any fractional share 
of an estate in common tenancy, and his 
holding was not registered under Section 10 
of Act XI of 1859. He owns certain lands 
within the estate described as Mouznli Nij 
Borrodnha. Those lauds were separately re- 
gistered under Section 11 (as ^ distinguished 
from Section 10), and he has no claim to any 
particular share of the lands of the whole 
revenue-paying mehal. The estate is now 
of the nature of a putteedaree estate, and 
whatever remedy plainiiff might have, if he 
had been deprived of any of the lands be- 
longing to his mouzah, he cannot claim any 
portion of the other lands of the estate. 
There is no trace of such a right in the 
Butwarah Law, Regulation XIX of 1814. 
The right to claim a division of the land id 
there given only to sharers in estates held 
in common tenancy, as defined in Section 
30. This estate is in no sense held in com- 
mon tenancy in accordance with that de- 
finition. Plaintiff, therefore, can only have 
the lands of Mouzah Nij Borrodaha. His 
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claim to a Butwnrah, by division of the whole 
lands of the mehal, was rightly dismissed, 
and the appeal is dismissed with costs. 



The 10th February 1864. 

Present: 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges, 

OnuB proband!— Kindoo Xiaw— Stree- 
dhun. 

Case No. 1662 of 1863. 

Special Appeal from a decision passed hy 
Moulvee lirut Hossein Khany Principal 
Sudder Ameen of Sarttn, dated the \2lh 
March 1863, affirming a decision passed 
by the Sudder Ameen of that District^ 
dated the 1st November 1862. 

Brojomohun Mytee and others (Defend- 
ants) Appellants, 



Hussamut Radha Koomaree and others 
(Plaintiffs) Respondents, 

Bahoos Kalee Kishen Sein and Kishen 
Succa Mooherjee for Appellants. 

No one for Respondents. 

A Hindoo wife, seeking to exempt proprty from 
responsibility for her husband's debts, must clearly prove 
that she had streedhun^ and that she purchased the 
property with her self-acquired funds. 

Kemp, J. — The special appellant, a judg- 
ment-creditor, seeks to sell a certain proper- 
ty in satisfaction of his decree. 

A claim is set up by the wife of the judg- 
ment-debtor on the allegation that she pur- 
chased the property with her streedhun. 
The wife being the plaintiff in the present 
suit, and her husband the judgment-debtor 
being still alive, the onus of proving that she 
bad streedhun, and that the property was 
purchased bona fide with her exclusive funds 
is upon her. The Lower Appellate Court 
has thrown the onus wrongly on the judg- 
ment-creditor. 

The wife, seeking to exempt property from 
responsibility for her husband's debts, must 
very clearly prove that she had stfeedhun, 
and that she purchased ihe property with 
lier self-acquired funds. 

Remand for trial with reference to these 
remarks. 



The 10th B'ebruary 1864. 

Present : 

The Hou'ble F. B. Knmp and G. Campbell, 
Judges, 

Xamitation (Aot XIZZ of 1848)-Jls- 
sessment of ZiakheraJ— Bound ary 
decree. 

Case No. 1603 of 1863. 
Special Appeal from a decision passed by 
Mr. C, S, Belli, Judge of Rajshahye, 
dated the l^th February 1863, reversing 
a decision passed by Baboo Anund 
Chunder Banerjee, Principal Sudder 
Ameen of that District, dated the 21 ih 
June 1862. 

Mahomed Ali Khan Chowdry (Plaintiff) 
Appellant, 

versus 

Jadub Chunder Ghuckerbutty and others 
(Defendants) Respondents, 

Baboos Mohinee Mohun Roy and Mohesh 
Chunder Chowdry for Appellant. 

Baboos Nil Madhub Sen and Sreenauth 
Doss for Respondents. 

Act XIII of 1848 cannot be applied to bar a suit to 
assess land as rent- paying. 

A decision in a boundary suit decides only the ques- 
tion of right to possession of the land, irrespective of 
the right to assess. 

Campbell, J. — The Judge has applied 
Act XIII of 1848 to bar a suit to assess 
land as rent-paying, t. e. he says that three 
years having passed since defendant's bound- 
aries were marked, the lakheraj cannot 
now be disputed. But we think that this 
view of the matter is wrong. The boundary 
case only decided the question of right to 
possession of the land. The right to hold 
rent-free could not be afiFected by any such 
decision. Plaintiff does not sue for posses- 
sion, but only to assess. The case must be 
remanded to try the right to assess irrespect- 
ive of Act XIII of 1848. 



The 10th February 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges, 

Pre-emption— TaUubi Zslitaliad. 

Case No. 880 of 1863. 
Special Appeal from a decision passed by 
Mr. E, F, Lautour, Judge of Pa^^* 
dated the l^th January 1863, reversing a 
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decision passed by the Moonsiff of that 
District, dated the 23rd July 1862. 

Bhowanee Dutt (Defendant) Appellant, 

versus 

Lokhoo Singh (Plaintiff) Respondent, 

Baboos Kishen Succa Mookerjee and Moulvee 

Syud Mnrhumut Hossein for Appellant. 

Mr. C. Gregory and Baboo Onookool 

Chunder Mookerjee for Respondent. 

Under the Mahomedan Law it is essential to the 
Hfrhtof pre-emption to prove the performance of the 
TaUnbi Ishtahad. 

Jacksony J, — The plaintiff in this suit 
claimed to enforce his right of pre-emption in 
respect of certain property which one of the 
defendants had sold to another. The first 
Court dismissed the suit on the ground that 
the plaintiff had not performed the prelim- 
inary steps after hearing of the sale. The 
Judge, on appeal, decided that " the Tullubi 
" Moasibut was done according to the law of 
" pre-emption. Tullubi Ishtahad was not 
^'dooe in the village, but that omission does 
<^not invalidate plaintiff's claim,'' and he 
therefore reversed the first Court's finding, 
and decreed the claim 

The defendants, on special appeal, state 
that the Judge has not found that the Tullubi 
Ishtahad was performed ; but on the contrary 
that he finds that it was not performed in 
the village ; and that, under the Mahomedan 
Law, it is essential to the plaintiff^s right of 
pre-emption that he should prove that that 
ceremony was performed, and that the Judge 
sbonld pass a decision upon it. 

The judgment of the Lower Court is, if not 
defective, certainly not explicit as to the 
performance of the Tullubi Ishtahad. The 
decree in the absence of a finding on that 
point cannot be sustained. It is reversed, 
•ndthe case remanded, in order that the 
Judge may decide that question, and then 
pass a fresh judgment. 



The 10th February4864. 

Present : 

TheHon'ble F. B. Kemp and G. Campbell, 
Judges, 

Umitatton— Seotton 230 Act VZZZ of 
1859. 

Case No. 1647 of 18G3. 

fecial Appeal from a decision passed by 

Mr, C. S. Belli, Judge of Rajshahye, 

doted the 25th February 1863, affirming 

decision passed by Baboo Anund 



Chunder Banerjee, Principal Sudder 
Ameen of that District, dated the '6 1st 
July 1862. 

Kishen Soondur Talookdar (Plaintiff) 

Appellant, 

versus 

Fukeerooddeen Mahomed and others 

(Defendants) Respondents. 

Baboos Sreenath Dass and Bhugobutty 

Churn Ghose for Appellent. 

Baboos Onookool Chunder Mookerjee and 

Upprokash Chunder Mookerjee for 

Bespondents. 

Indefaaltof application by a person otlier than a 

defendant dispossessed of any land or other immoveable 

property m execution of a decree, a soit would not be 

barred under Section 230 Act VIII of 1869 if brought 

within 12 years from date of cause of action. 

Kemp, J.— We think that the Judge is 
clearly wrong in applying the provisions 
of Section 230 of Act VIII to this claim. 
That Section does not enact that, unless an 
application be made within one month, it 
wiW be beyond time. It enacts that parties 
other than defendants may apply to the 
Court if they are dispossessed of any land 
or other immoveable property in execution 
of a decree. In default of application, a suit 
would not be barred if brought within 12 
years from date of cause of action. 

Remand for trial. 



The 11th February 1864. 

Present : 

The Hon'ble W. Morgan and Sumbhoonauth 
Pundit, Judges. 

Snbanoement— Varloua laada*^Spo- 
oial Appeal. 

Case No. 1513 of 1863. 

Special Appeal from a decision passed by 
Mr. A. VT. Russell, Judge of Jessore, 
dated the 21 st February {$63, reversing 
a decision of Baboo Ohhoy Coomar Dutt, 
Principal Sudder Ameen of that Dis^ 
trict, dated the 23rd December 1861. 

Baboo Gooroodoss Roy (Plaintiff) 
Appellant, 

versus 

Baboo Hurronath Roy and others 

(Defendants) Respondents. 

Mr, R. T. Allan and Baboo Hemckunder 

Banerjee for Appellant. 
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'Eaboos Ohhoy Churn Bose and Sreenauth 
Doss for Respondents. 

In a snit for enhancement, the omission of the Ameen 
or Judge to appropriate to every portion of the land 
which varies in quality its owji rent, or to specify the 
rate which each particular kind of land should bear 
in striking a certam average rate per beegah, is no 
ground of special appeal. 

Morgan, J, — It is a remarkable coincid- 
ence that the defendant having set up a 
pottah, which is afterwards shown to be 
a forged, or not a genuine instrument, and 
there having been an enquiry to fix what 
rate of rent he ought to pay, the result of 
an elaborate enquiry is that the precise rate 
mentioned in this fictitious pottah Is really 
the rate which he ought to hare paid, as 
being the rate current in the district. But, 
however this may be, we are here in special 
appeal to adjudge nothing but questions of 
law, and it is perfectly clear in this case that 
there has been an enquiry by the Ameen, 
and that the Judge thinks it a full enquiry, 
and has adopted it. There is, therefore, an 
end of the matter. We do not see, on the 
face of the proceedings, that either the 
Ameen or the Judge ever specifically appro- 
priated to every portion of this land which 
varies in quality its appropriate rent. But it 
is not necessary that that should be shown. 
Hiey have arrived after enquiry at this 
result that, taking the land to consist of so 
many beegahs, the rate fixed is an average 
rate on the whole quantity. We cannot, in 
special appeal, set that conclusion aside, upon 
the objection which has been urged that the 
Ameen or Judge has nowhere specified the 
rate which each particular kind of land 
should bear, in striking a certain average 
rate per beegah. 

Special appeal dismissed with costs and 
Interest. 



The 11th February 1864. 

Present : 

The Hou'ble H. V. Bayley and E. Jackfion, 
Judges. 

Deed of sale. 

Case No. 1064 of 1863. 

Special Appeal from a decision passed by 
Moulvee Ilrut Hossein Khan, Principal 
Sudder Ameen of Sarun, dated the 1th 
February 1863, affirming a decision pass- 
ed by Moonthee Pureed Bukshy Moonsiff 



of that District^ dated the 6rt Augyd 
1862. 

Bhikun Singh and others (Plaintiffs) 
Appellants, 

versus 

Muest. Jumeela Koonwar and others , 
( Defend an ts) Respondents, 

Baboos Kishen Succa Mookerjee and Z)e- 
bendro Narain Bose for Appellants. 

Baboo Kalee Kishen Sein for Respondents. 

A deed of sale is complete on the date when it ii 
signed and attested by the Cazee, and coDsidoi-attoo is 
paid for it. Delay in the delivery of Uie deed does luX 
invalidate it. 

Jackson, J, — The plaintiff Bhikun Singh 
purchased an estate from one of the defend- 
ants Bhagoo Singh, and now sues to get 
possession of that estate from his vendor sod 
from another defendant JumoeU Koonwar, 
who alleges that a previous sale of the saiod 
estate was made to her. 

The Lower Appellate Court has dismissed 
the claim, finding that the previous sale to 
Jumeela Koonwar had been so fur effected 
that the purchase-money was paid, and the 
deed of sale, as well as the receipt for tlie 
purchase-money, attested by the Cazee, and 
thut the vendor had admitted receipt of the 
purchase-money ; but that the deed of sale 
had not been delivered to Jumeela Koonvrar 
until after the second sale was made to tlie 
plaintiff. The Court considered the sal^ 
complete, even though the deed was no^ 
delivered. 

On special appeal, it is urged that the 
sale was not complete until tJie deed wa^ 
delivered, and the precedent of the 274 
September 1860, page 239, is quoted to thaj 
efect. But Ve find that, in that case and 
all the other analogous cases, the purchase* 
money was nt>t paid. Here the purchasei 
money was paid, the deed of sale nnd tltc 
receipt registered in the Cazee's Ollice, and 
it is in evidence that the deed of sale wa« 
not delivered until some dispute with tli< 
plaintiff as to a mortgage on the same lao^ 
was settled. The delay in the delivery ol 
the deed does not invalidate the deed wbici 
was complete on the date it was signed aD<{ 
attested before the Cazee, and consideratioi 
was paid for it. The appeal is dismisse( 
with costs. 
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The 1 1th February 1864. 

Present : 

The Hon'ble H. V. Bnyley and E. Jackson, 
Judges. 

Jnlknr. 

Case No. 1077 of 1863. 
Special Appeal from a decision passed by 
Mr, A, IV. Russell, Officiating Judge of 
Jessore, dated the 26th January 1863, 
affirming a decision passed by Baboo 
Woopmdur Chunder Nyaruttan, ^Vin- 
eipal Sudder Ameen of that District, 
dated the Z\st December 1860. 

Baboo Gb under Coomar Roy (Defendant) 
Appellant^ 

versus 

Rajah Buroda Kant Roy (Plaintiff) 
Respondent, 

Babws Banee Madhub Banerjee and Sree- 
nath Doss for Appellant. 

Baboos Obhoy Churn Base and Baneenath 
Bose for Respondent. 

Where it is found as a fact that both water and land 
are the property of the zemindar as such, the two rights 
tre Dot to be separated. 

Bayley, «/. — Is this case the plaintiff in the 
capacity of zemindar sued for certain Innds 
as dried up from the julkur of his zemiu- 
daree. 

Defendant denied that they belonged to 
plaintiff, and pleaded that, even if the right to 
jalkor was with the plaintiff, the right to 
the land below the water would belong to 
defendant as part of defendant's zemindaree 
iloog with which it was. 

The Lower Appellate Court has now held, 
upon the consideration of all the evidence 
and the report of an Ameen as part of it, that 
the lands sued for, being part of plaintiff's 
semindaree and his original bheel and 
jnlkor, should be awarded to plaintiff, and it 
gives plaintiffs decree accordingly. 

Defendant appeals specially and urges 
that, even if the plaintiff had the julkur ns 
foand by the Judge, the lands underneath 
the water, when the latter is dried up, would 
itill attach to defendant's zemindaree with 
which they lie, and the pleader refers to 
certain decisions ruling that the right of 
julkor does not carry with it the right to 
the lands under the water. 

In this case the Judge has found, on a 

etteful consideration of all the evidence, that 

the lands claimed by plaintiff are part of his 

lenindaree, being lands underneath that 

. jolkttT which was held by him as zemindar, 



and the water of which julkur had dried Vkp, 
This is a clear finding of fact with which, in 
special appeal, we cannot interfere. The 
plea taken in special appeal, and in support 
of which the pleader refers to the precedents 
of this Court, is not tenable. It has, it lA 
true, been held by this Court that, where a 
julkur poctah has been given to a parly, the 
pottadar canuot have a right to the zemiu- 
dai's lands, on the water recedius^ and the 
land drying up, and tbere are analogous rul- 
in«;s.. But there is no ruling that, where it is 
found as a fact that both water and land are 
the property of the zemiudar as such, the 
two rights are to be separated. We see no 
ground to allow this special appeal, and wa 
accordingly reject it with costs. 



The 11th February 1864. 

Present : 

The Hon'ble W. Morgan and Shumboonath 
Pundit, Judges, 

Salt— Bond (Xiaw prooeedlnsrs). 

Case No. 1518 of 1863. 

Special Appeal from a decision passed by 
Mr. J. 8. Hell\ Judge of the Small Oourt, 
with powers of Principal Sudder Ameen^ 
of Dacca, dated the 27th February 1863, 
reversing a decision passed by 3Ir, T. C, 
Pennington, Sudder Ameen of that Dis- 
trict, dated the 8M May 1862. 

Nobeen Chunder Ghose and others (Plaintiffs) 
Appe Hants ^ 

versus 

Ramgogernath Gope and others (Defendants) 
Respondents, 

Baboos Chunder Madhub Ghose and Gree- 
ja Sunker Mozoomdar for Appellants. 

Baboos Romesh Chunder Mitter, Banee 
Madhub Banerjee, Hem Chunder Baner- 
jee, and Prosonno Coomar Sein for 
Respondents. 

A suit will lie on a bond given for the purpose of 
secnring money to be expended in carrying on law pro- 
ceedings. 

Morgan, 7. —The Lower Appellate Court 
has reversed the decree of the Court of first 
instance on the ground that the bond on 
which the plaintiff sued was given for the 
purpose of securing money, which was to be 
expended in currying on certain law pro- 
ceedings. The Lower Appellate Court held 
thht this was au illegal purpose, and that 
the bond must be declared void. But the 
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ground taken bj the Lower Appellate Court 
conflicts with many decided cases, and its 
decision therefore cannot stand. 

The decision of the Lower Appellate Court 
is accordingly reversed, and this appeal de- 
creed with costs and interest. The result 
will be that the decree of the Court of first 
instance will stand in the terms in which it 
was given. 



The 15th February 1864. 

Present : 

The Hon'ble H. V. Bnyley and L. S. 
Jackson, Judges. 

▲UuTlal land. 

Case No. 365 of 1863. 
Regular Appeal from a decision passed by 
the Judge of Rajshahyey dated the 2lst 
April 1863. 

Keshub Lall Chowdhry and others (Plaint- 
iffs) Appellants^ 

versus 

Messrs. Robert Watson & Co. (Defendants) 
Respondents, 

Baboo Sreenath Doss for Appellants. 

Mr. R, T. dllan and Baboo Onoocool 
Chunder Mookerjee for Respondents. 

Suit laid at rupees 14,066-3. 

Claase 2 Section 4 Kegalation XI. 1825 does not apply 
to the case of an estate entirely lost by diluvion. 

Jackson^ J. — We think that the Judge's 
decision in this case was manifestly right. 

The plaintiffs could only have claimed these 
lands as accretions to an estate of theirs ; but 
their estate has not only been entirely lost by 
diluvion, but has actually been removed many 
years since from the rent-rOll of the district. 
Clause 2 Section 4 Regulation XI of 1825 
cannot in any way help the plaintiffs, for 
that Clause refers only to cases where a 
sudden change, in the course of a stream, 
has broken through and intersected an estate, 
leaving an identifiable portion of land separ- 
ated by the new channel from the main 
body of the estate. The state of things in 
the present case is wholly different, the 
river having, by gradual encroachments, 
carried away the whole estate. 

Reference has been made to a decision of 
this Court printed at page 284 of Messrs. 
Hay's Report for September 1862.* We 
do not think that that decision was meant 



to go so far as the words used might 
seem to imply.* In any case the decision 
in question will not cover the present case, 
for there is no pretence of identifying the 
lands otherwise than by alleged identity of 
situation. 

The plaintiffs urge that the defendant ae- 
qnired possession of this land under color 
of an izara, which they held from the plaint- 
iffs of lands lying on the south side of the 
river. This, if true, would not entitle the 
plaintiffs to claim possession of the land from 
the defendants in possession ; but we also 
think that the fact is not shown to be so. 

We therefore affirm the judgment of the 
Court below, and dismiss this appeal with 
costs. 



* See Sutherland's Full B^nch Kuliogs, p. 46, 



The 15th February 1864. 
Present : 

The Hon'ble H. V. Bayley and L. S. Jack- 
son, Judges. 
▲UuTialland. 

Case No. 370 of 1863. 

Regular Appeal from a decision passed hy 
the Judge of Rajshahye^ dated t/ie 25th 
ApHl 1863. 

Bhoobun Mohun Sircar (Plaintiff) Appel- 
lant, 

versus 

Messrs. R, Watson 86 Co. and others (Defend- 
ants) Respondents. 

Baboo Debendro Narain Bose for Appellant, 

Mr. R. jT. Allan and Baboo Onoocool 

Chunder Mookerjee for Respondents. 

As long as any portion of an estate is in ezistenee, 
the zemindar is entitled to claim the laud accreting to 
it as forming by law part of that estate. 

Jackson, J. — This case in most respects 
resembles the case No. 365 of 1863, which 
we have this day determined. It has, how- 
ever, one important element of difference, 
namely, that the zemindar whom, to a limited 
extent, the plaintiff represents^ is the 
owner of an estate now paying revenue to 
Government. There is therefore a right ia 
being, on which the claim to the lauds in- 
volved in the present suit can be based. 

The plaintiff claims under a deed of gift 
from liauee Kistomutty Debea, who is pat- 
need ar of a la. 3^. \c. 1^. share of Kismut 
Bhobuuund Diara, wliich formed part of tlie 

*See Full Bench Decision, 8 Weekly Eeporter, 
page 61, 
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Zg. Ic, Ik. share of the revenue-paying 
estate of " Ferganoah Luskurpore, &c.'* in 
Bajehahje. 

We think that, as long as any portion of 
this estate is in existence, a plaintiff entitled 
to represent the zemindar has a locus standi 
in Oonrt to claim land as forming by law 
part of that estate. Whether he can make 
out his case, or show that he is entitled to re- 
cover possession from the defendant, is ano- 
ther question. That question, however, has 
not been gone into in the present suit, the 
Judge having been of opinion that the plaint- 
iff bad no legal ground of action. 

As we are of opinion that he had such 
ground, and that he had, as it were, started 
bis case, we are obliged to reverse the judg- 
ment of the Lower Court dismissing the 
suit, and to remit the case for tiial on its 
merits. 



The 15th February 1864. 

Present : 

TbeHon'ble F. 6. Kemp and G. Campbell, 
Judges, 

Plaint— JurUidlotloii. 

Case No. 304 of 1863. 

Regular Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
1th May 1863. 

Maharajah Dheraj Mahtab Chund Baha* 
door (Plaintiff) Appellant, 

versus 

Damooder Sing and others (Defendants) 
Respondents, 

¥r, B, Stainforth and Baboo Chunder 
Madhub Ghose and Moonshee Ameer 
AU for Appellant. 

B(dH>o Kishen Sukka Mookerjee for 

Respondents. 

AtaUshoald not be diBinissed for want of jurisdic- 
tion by reason of the plaint having been pre-^ented to 
the wrons: Court, but the plnint should be returned for 
preMDtation to ibe right Court. 

Campbellf J, — Wb think that this case 
has been improperly dismisBed for want of 
jurisdiction. The Judge ought to hnve 
examined the plaint in the first instance ; and 
if the phiintiff had brought it to the wrong 
Court, should have returned it to him, in 
order to its being presented to the right 
Coort, instead of which he accepted the 
plaint, registered it, and eight months after, 
fiidiagwant of jarisdictiony absolutely dis- 



missed it. We remand the case in order to 
its being dealt with under the above direc- 
tions, as if it were now presented to the 
Judge for the first time. 

If (as appears to be the case) the plaint 
must then be taken to the Sudder Ameen, 
the plaintiff may still move the Judge to 
send for the case, and there appears to be fair 
grounds for such a motion. 

In so far as the limitation is governed by 
Act XIV of 1859, plaintiff will, in regard to 
the proceedings now before us, have the 
benefit of Section 14 of that Act. 

We must remark, on the disregard of the 
provisions of the law exhibited in this case 
and in many cases in many Courts in the 
failure, properly to examine the plaint in the 
first instance, and to deal with it as the law 
requires. We hope that the Judge will botli 
attend to this provision himselfy and enforce 
it on the subordinate Courts. 



The 16th February 1864. 

Present : 

The Hon'ble H. Y. Bayley and E. Jackson, 
Judges, 

Seed— Fraud. 

Case No. 164 of 1863. 

Regular Appeal from a decision passed ht/ 
the Judge of Nuddea, dated the \2th 
December 1862. 

Bajender Chunder Newgee (Plaintiff) 
Appellant^ 

versus 

Bhoobun Kalee Debea (Defendant) 
Respondent, 

Mr, G. C, Paul and Baboo Dwarkanath 
Mitter for Appellant. 

Baboo Baney Madhub Banerjee 
for Respondent. 

A Court of Equity will not set aside the voluntary 
deed of a weak man who is not absolutely nnn compos, 
unless the weakness, as well as the facta surrounding 
the trani'action. and the nature of the transaction itself, 
be such us to satisfy the Court that the person had not 
at the time a mind adequate to the business, and that 
ho might be imposed upon, or as to the entire good 
faith of all the parties to the transaction. 



Jackson^ «/. — It is not essential that we 
should enquire into the question whether 
the consideration paid for the purchase was 
a fair and suflScient value, though we 
have some doubts upon this point. It is 
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estahlUlied that KHniika PersHcl it» a mau ot- 
weak intellect, liable to be imposed upon: — 
unable, as ordinary persons, to resist undue 
or fraudulent influence — able to some extent 
to transact business, but unfitted to act 
without the assistance and advice of his 
relatives ; that he entered into the present 
transaction in the absence of his natural 
advisers, and far away from their influnnce, 
and under the influence of the enemies of 
the family ; that he executed this deed in 
favor of another enemy of the family, with 
whom a law-suit was pending for very large 
sums of money ; and that one of the conditions 
of the deed which is now secretly passed 
over, as if it was not a clause of the deed at 
all, was to give up this law-suit. Looking to 
all these facts, we think no Court of Equity 
can uphold any such deed, and we decline to 
decree specific performance of the agree- 
ment. 

Story's Equity Jurisprudence in the 
Chapter on Fraud, though it lays down that a 
Court of Equity will not set aside the 
voluntary deed of a weak man, who is not 
absolutely non compos, still, if the weakness 
is such, and the facts surrounding the trans- 
action and the nature of the transaction itself 
are such that the Court is satisfied that the 
person had not at the time a mind ad(*quate 
to the business and that he might be imposed 
upon, and was not satisfied of the entire g'bod 
faith of all the parties to the transaction, 
a Court of Equity will set aside that trans- 
action. It might nave been diflerent had 
the plaintiff even satisfied us that, in mnkinor 
the purchase, he acted without 'knowledge 
of the incapacity of Kamika Persad, but we 
are satisfied that he was fully aware of it. 

We dismiss this appeal with all costs to 
be paid by appellant. 



The 16th Februaiy 1864. 

Present : 

The Hon'ble "W. Morgan and Shumboonath 
Pundit, Judges. 

Sale for arrears of ReTenae—Putnee 
—Section 37 Act XZ of 1859. 

Case No. 230 of 1863. 

Regular Appeal from a dichion passed by 
Mr. James Heilhj, Prinripnl Sitdder 
Ameen of Dinagepore, dated the \2th 
February 1863. 



Uamchunder Chuckerbuity and others (De- 
fendants) Appellants, 

versus 

Kashinnth Moetro (Plain tiflfs) and others 
(Defendants) Respondents, 

Bahoos Dwarkanath Mitter, Vnnoda 
Persad Banerjee, and Prosun^no Coomar 
Seinfor Appellents. 

Messrs. R, T, Allan and A. F, Lingham 
aiid Bahoos Kishen Kishore Ghost nnd 
Bungsee Buddun Mitterfor Hespoudents. 

Suit laid at rupees 6,425. 

Where a putnee granted by a Hindoo widow, though 
in appearance a dulv registe'ed tennre fallinjc within 
the drd Exception of Section 37 Act XI of 1S59. wai 
in reality the result of a fraudulent device which, if 
there had been uo revenue sale, the real owner or re- 
versioner mli^ht have aTo'ided,-~HBLD that the ri^^ht 
to avoid it passed to the auction-purchaser and does nut 
remain in the old proprietor. 

Morgan, «/] — The plaintiffs in the salt 
below ((he respondents here) are the pur- 
chasers of an estate sold by auction for ar- 
rears of Government revenue. The suit 
is brought against persons who have a pot- 
nee grunt from the defaulting proprietor, ftmi 
the question to be decided here is whether 
these persons' tthe appellants') putnee tenure 
is protected by any of the provisions of Act 
XI of 1859 (the law relating to sales of Imid 
for arrears of revenue in Bengal). The 
decision of the Lower Court is iu the plaim- 
ifTa* favor. 

The tenure may be assumed to be a tenure 
of the kind described in the 3rd Exception 
from the 37th Section, and it has been regis- 
tered under the provisions of the law. The 
registry is a ** common registry," the effect 
of which is (Section 39) to secure the tenure 
*' against any auction-purchaser at a sale for 
arrears of revenue" ; but this security docs 
not, the plaintiffs contend, and we think 
rightly contend, affect their right, as perKODS 
wronged by the registry, to sue under Section 
48 to cancel the tenure. Sheeboosoondery, 
who granted the putnee, was the recorded 
proprietor of the estate at the time of the | 
jjrant. She wns the widow of one Ram 
Grovind. Ram Ch under, a nephew (brotlier*3 
son) of Ram Govind, was formerly the owner 
of the estate. He died without children, 
leaving a widow Khetter Monee, who held 
the estate until her death ; after which in 
ihe year 1857-1264 Sheeboosoondery, upon 
a petition to the Collector, was recorded as 
the proprietor. It cannot be denied tb«t 
Sheeboosoondery had no right whatsoever 
by inheritance or otlierwise to thtetMt^* 
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Sbe was a mere stranger and intruder, whose 
ntme the Collector allowed to be recorded as 
the proprietor. From 1264 she held the 
estate until 1268, when the putnee was 
granted bj her; and within nine months from 
^6 creation of this tenure, the estate was 
sold for arrears of revenue. 

Looking at present only to Sheeboosoon- 
dery's power to create such a tenure, we will 
notice an argument urged on the respondent's 
behalf that she was not such a '* recorded 
proprietor" of this estate as the Act conteni- 
plnles; those words (it was argued) being 
used in the Act to denote that person only 
who is by right the true proprietor of the 
estate, HR^ whose name is recorded as propri- 
etor ; not an intruder who, by some chance, 
obtains possession of the land without right 
or title to the estate, and gets his name re- 
corded. The first branch of this argument 
may go too far. It may be that a person 
is a ** recorded proprietor," and competent to 
create a tenure within the protection of the 
Act, notwithstanding that he holds by a 
defective title. At any rate we are not re- 
qoired in this case to say whether a tenure 
created in good faith by one who believed 
himself to be, and who was supposed by 
those who dealt with him to be the true 
proprietor (such tenure being registered 
according to the Act), can be deprived of the 
protection of the Aet by a purchaser for 
arrears of revenue, who succeeds in proving 
a defect in the title of the defaulting pro- 
prietor. 

As to the other portion of the argument, 
we have to consider, with reference to the 
I pirticular circumstances of the present case, 
I vhat is the position since the act of one 
I who, having by right no interest whatsoever, 
' or at most only a partial and limited inter- 
est, gets his name recorded as proprietor. 
Is he *' a recorded proprietor" within the 
meaning of the Act ; and is a tenure created 
I hj him and apparently registered under the 
pro?isions of the Act a '* duly registered*' 
tenure entitled to piotection against an 
aQctioo-purchaser ? 

Hitherto we have not adverted to the 
circumstances^ attending the creation of this 
putnee tenure. It was granted by Sheeboo- 
Booiidery to her brother (the defendant Ram 
Chunder Chuck erbutty) and to the wife of 
h<T mooktear (the defendant Rnjbullub 
Mookerjee). By the terms of the grant, it 
was provided that the rents of the entire 
samiadaree ahould be eolkoted by the put- 



needars who undertook that they would duly 
pay the Government revenue. Some small 
sum (about 400 Rs.) was paid to Seeboo- 
soondery by way of bonus ; and an annual 
rent or profit of 60 Rs. was reserved to her. 
The present annual profits received by the 
grantees exceed 700 Rs., one-half of which 
or thereabouts is sufficient to pay the 
Government revenue. Within 11 months 
from the date of this grant, the putneedars 
made default in payment of the revenue, 
and the estate was thereupon sold for the 
recovery of the arrears. We do not more 
particularly notice the facts from which the 
Principal Sudder Ameen inferred (we think 
rightly) that the whole transaction was 
collusive, because it was conceded on behalf 
of the appellants that, had there been no 
revenue sale, Sheeboosoondery's successor 
might havJB maintained a suit to set aside 
this grant. The appellants, regarding 
Sheeboosoondery as a childless widow, with 
the ordinary widow's estate and powers, 
did not contend that the reversioner could 
be bound by this putnee ; and Sheeboo- 
soondery and those who dealt with her, well 
knowing that she was a mere intruder 
in possession of what really belonged to 
others, could not, in our opinion, by a form- 
al compliance with the law, create a 
tenure binding on the true owners. But it 
was argued that the auction-purchnser had 
no right to question the ^rant ; that he had 
purchased the estate subject to the putnee, 
and with a full knowledge of its existence ; 
that, if the grant was invalid, still it could 
not be set aside at his suit, nor could he be 
allowed to derive any benefit by reason of 
its invalidity however clearly established. 
The rights of the purchaser are declared by 
the 37th Snction of the law. He acquires 
the estate free from all encumbrances, and is 
entitled to avoid and annul all under-tenures, 
except as therein is excepted. This putnee 
is in appearance a duly registered tenure, 
falling within the 3id Exception. But it is 
in truth the result of a fraudulent device 
which, had there been no revenue sale, the 
real owner or the reversioner might have 
avoided. If this be so, we think that the 
right to avoid it has passed to the auction- 
purchaser. Whatever is not within the Ex- 
ceptions belongs to him. If any under- 
tenure is really defensible, the right to make 
it void does not remain in the old proprie- 
tors ; and if it is defeated, it falls, not for 
their benefit, but for the benefit of the pur- 
chaser. 

This appeal is dismissed with costs. 
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The 16th February 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges, 

Xiimltatton— Mortffaffe. 

Case No. 308 of 1863. 

Special Appeal from a decision passed by 
Mr. E, F, Lautour, Judge of Patnn, dated 
the ISM December 1862, affirming a 
decision passed bt/ Moulvee Syud Sukha- 
tout Hossein Khan, Principal Sudder 
Ameen of that District, dated the 6th 
May 1862. 

MuBsamut Mohnsbn and others (Plaintiffs) 
Appellants, 

versus 

Mussamut Khoonoo and others (Defendants) 
Respondents, 

Mr. C. Gregory and Baloos Onoohool 
Chunder Mooherjee and Kishen Succa 
Moolcerjee for Appellants. 

Messrs. O. Gregory and J, Baptist^ 
Moonshee Ameer All, and Baboo Unnoda 
Pershad Banerjee for Respondents. 

Possession by mortgaf^es cannot be adverse to the 
heir of the deceiised mortgagor so as to make limita- 
tion apply. 

Kemp, J — Thr plaintiff in this case is nn 
nuctioii-purohaser of the rights and interests 
of Ahmed Ruksli. This suit is to redeem a 
moi'tgHge alleged to have been made bj the 
ancestor of Ahmed Buksh some 122 years 
ago. 

Both the Courts hnve dismissed the claim 
of the plaintiff holding it to be barred, 
because Ahmed Buksh did not assert his 
right of redemption within twelve years from 
date of decease of Gous Buksh. 

It is admitted that the mortgaged estate 
became vested in Gous Buksh. The ques- 
tion of who is the heir of Gous Buksh has 
not been tried, and we have not been shewn 
that the widow of Gous Buksh, Mussamut 
nosseinee, has been in possession, or that her 
name hns been registered as proprietress of 
this property. It is clear from the argu- 
meutis and admissions of the pleaders that 
possession has all alongbeen with the mortga- 
gees. Such possession would not be adverse 
to Ahmed Buksh as heir of the mortgagor, 
and the Statute of Limitations will therefore 
not apply. The case must be remanded for 
trial on the merits which opens out the 
question of who is the heir of tlie original 
mortgagor. Cost to follow the resuU, 



The 1 6th February 1864. 

Present : 

The Hon'ble F. B. Kemp and 6. Campbell, 
Judges, 

Vakeel— Jotnder^XilmitatloiL 

Case No. 1674 of 1863. 
Special Appeal from a decision passed by 
Mr. W. H. Brodhurst, Judge of Sarun^ 
dated the ISM September 1863, affirming 
a decision passed by the Principal Sudder 
Ameen of that District, dated the 2nd 
October 1861. 

Rajah Perladh Sen Bahadoor (Defendant) 
Appellant, 
versus 
Runjeet Roy (Plaintiff) Respondent 
Baboos Kalee Mohun Doss and Hem Chun- 
der Banerjee for Appellant. 

Baboos Sreenath Doss and Debender 
Narain Base for Respondent. 

Although on an account for work and labor, goods sold, 
and debt, each of the different items would originallj 
have constituted a cause of action, still as they aocamn- 
late, th y m»y be and generally are combined in one 
cause of action on one homogeneous account. 

Where n4» law, special custom, or agreement is shown, 
making the remuneration on a joint contract for labor 
to be done payable in advance, the cause of action ac- 
crues from the time when the labor was performed. 

Campbell, J. — In this case plaintiff, hnv- 
in^ been employed as a vakeel in 29 differeot 
casesj sued for remuneration after allowing 
for certain payments in account. He 
puts in evidence 29 vakalutnamahs which 
do not stipulate any particular remuneration, 
but he claims the customary rate. He ob- 
tained a decree in the Court of the Principal 
Sudder Ameen, confirmed by the Judge. 

In special appeal, the pleader for appellant 
relies 

\st — On a ruling in Case 2186 of 1862 in 
which a Bench of this Court (Justices Le- 
vinge and Roberts) decided that different 
causes of action cannot be joined together, so 
as to bring the amount within the jurisdic- 
tion of a Conrt superior to that in which 
each cause separately would have been tried. 

2nd. — On the argument that the caase of 
action arises from the date of execution of 
each vakalutnamah, and in that view much 
of plaintiff's claim is out of time. 

We think it very doubtful whether we 
should concur in the ruling of the Bench of ^ 
this Court above quoted, but we do not 
think it necessary to go into the point io 
this case, because we are clear that plaintiff 
is entitled to treat his whole claim as a sin- 
gle cause of actiou for work and labor dofli^ 
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the 29 powers being only exhibits and eyi- 
dence in the case. Although on au account 
for work and labor, goods sold, and debts, 
each of the different items would originally 
iiare constituted a cause of action ; still as 
they accumulate, they may be and generally 
are combined in one cause of action on one 
homogeneous account. Such an action is 
the present, and we think that there is no 
defect of jurisdiction. 

With respect to the limitation, defendant 
cannot show that there is any law, special 
cnfltom, or agreement making the remunera- 
tion 00 the general contract for labor to be 
done payable in advance. "We must, there- 
fore, treating the matter simply as a contract 
for labor, consider with the Judge that the 
CAQse of action accrued from the time when 
the labor was performed, t. e. from conclu- 
sion of the suits in respect of which the la- 
bor was given. 

We dismiss the special appeal with costs. 



The 17 th February 1864, 
Present : 

The Hon'ble Q. Loch and W. S. Seton-Karr, 
Judges. 

Will—Constraotioii. 

CaseNo. 275of 1863. 

Regular Appeal from a decision passed by 
the Judge of 2^'Pergunnahs, dated the 
lOtk December 1861. 

Meer Hoomayoon Jah (Plaintifi) Appellant, 

versus 

Towfeekinnissa Begum and otliers (De- 
fendants) Respondents. 

Messrs. J. Cochrane and JI. Stainforth and 
Be^oo Juggodanund Mookerjee for Ap- 
I pellant. 

I Bahoos Kishen Kishore Ghose and Khetter 

I Mohun Gangooly for Kespondents. 

Conttniction of a will and the meaning to be jittached 
to certain words used therein relating to real and per- 
Mttl property . 

Lock, J, — This is an appeal on the con- 
itroctiou to be put on certain words in a 
will executed by Shazadah Mahomed Sool- 
taoYasen, bearing date the I9ih April 1848, 
in favor of the plaintiff, his grand-son by 
hiB daoghler Ehosroo B^um. The conten- 
tion to which we shall confine ourselves is 
whether any thing beyond personalty is con- 
veyed to the plaintifi by the will, or whether 
*e words used are auffioient lo convey the 



real and personal property of which the 
testator was possessed at the time of his 
death. 

In support of the view taken by the plaint- 
iff, his Counsel, Mr. Cochrane, has put before 
ns a number of decisions by the Courts in 
England, showing that where a testator 
makes use of such words in his will as 
" whatever 1 may die possessed of," or ** all I 
am worth," or " all 1 possess in any way 
belonging to me,'* and the like, such words 
are sufficient to convey the whole real and 
personal property to the party designated ; 
and that such words as " goods and chattels,'' 
even, when connected with the restrictive 
word videlicet, are not sufficient to control 
the foregoing declaration, but can only be 
looked upon as a mere enumeration of pro- 
perty ; and among other cases he quoted two 
decisions, one from VIII Viner, page 295, 
Sir Brooke Brydges, and the other from 
VIII Vesey, p. 26, which no doubt completely 
supported the view of the case he had taken. 

Had the intention of the testator in the 
present case been expressed in any terms 
similar to those quoted in the decisions al- 
luded to by the learned Counsel, we should 
have had great hesitation in taking any 
other view of the testator's meaning than 
that so fVequently applied to such words by 
the Courts in England. But we are not put 
in this position, for we have before us a Per- 
sian will, an imperfect translation of which 
is in the hands of the plaintiff's Counsel. 
That will states as follows : — ** Of my real 
property (imlak), I have given to my children 
and grand-children whatever I have consi- 
dered it right and proper to give of my own 
will and pleasure, and l\ave put them in 
possession and enjoyment of the same. JNow, 
whatever cash or goods belonging to me, the 
testator, are forthcoming, or may accumulate 
hereafter, it is proper that, after my death, 
after deducting whatever I have given in the 
way of gift or present to Khosroo Begum and 
Hoomayoon Jah during my life-time, the 
remaining things (bakee cheezra) should be 
made over to, and be enjoyed by, my said 
daughter's son, viz, Hoomayoon Jah ; and if 
my said grand- son fail to arrive at majority 
during my life-time, the superintendent will 
make over my property (mutrooka) to the 
parents of the aforesaid executor, andwiU 
take a receipt from them." 

There can be no doubt that the testator makes 
mention of two classes of property in the above 
words, real under the title of imlak, person- 
al under the title of nukd and jins. He 
says first of all, I have divested myself of my 
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real properly dunog my life- time. Now, 
he goes on to say, I arrange for my personal 
property, and U8«^8 these words, ** Allial nur- 
chi ns nukd o jins muni moosi mowjood 
ast." Now (or at present) whatever money 
or goods belonging to me, the testator, are 
in liand or forth(*omi ug, these he makes over 
to Hoomayoon J ah. Nor can any stress be 
laid upon the word mutrooka, which is used 
below, because that word means only the 
estate of a deceased person, and may consist of 
real and personal property, or of real pro- 
perty only, or of personal property only. 
And further the word ** cheez" clearly indi- 
cates that the testator was speaking rf per- 
sonally only. We think, therefore, that the 
Lower Court has put a right construction 
on the will, and we accordingly aflirm the 
decision, and dismiss the appeal with costs. 



The I7tb February 1864. 

Present : 

The Hon'ble G. Loch and C. Steer, Judges. 

Jurlsdlotion— Sureties— Contrl- 
button. 

Case No. 310 of 1863. 

Regular Appeal from a decision passed hy 
the Principal Sadder Ameen of Midna^ 
porcy dated the 5ih December 1362. 

Nuro Narain Doss and others (Plaintiffs) 
Appellants, 

versus 

Brojo Mohun Doss (Defendant) Respondent. 

Baboos Bhoobun Mohun Rot/ and Kishen 
Succa Mooberjee for Appellants. 

Baboo Luckhee Churn Bose for Respondent. 
Suit laid at rupees 30,260. 

If one of several co-guarantors, on the default of the 
principal, pays the whole debt or more than his pro- 
portion of it, he may recover for such excess above 
nis proper sbiire by contribution from the others. 

An action by one guarantor against his co-guarant- 
ors will lie where a single guarantor has paid the 
debt; and it is not necessary, in order to maintain 
snob an action, to show that the liquidating^ guarant- 
or had previously applied to or proceeded against 
the principal with a view to recover the debt from 
him. 

Steer, J. — The plaintiffs became security 
for Nnrain Doss Mohapattur to Government 
for the rents of a form leased to him. The 
plaintiffs were not the only sureties, as the 
defendants Brojo Mohun Doss and others 
had previously tendered their property as 
security for the farmer, but this security not 
beinc; sufficient, the present plaintiffs ten- 
dered other security^ and it was accepted. 



Thus all the securities were answerable as 
far as the property they had severally 
pledged for the whole amount of their prin- 
cipal's defalcations, but they were not jointly 
and severally liable. Subsequently, the farm- 
er defaulted, and the property of the plaint- 
iffs was attached and sold for 14,225 rupees 
to recover the arrears due from him. The 
plaintiffs accordingly bring this suit against 
the farmer, whom they hold primarily an- 
swerable in the whole sum, and against the 
co-sharers each in his due proportion, in 
case the debt is not recoverable from the 
farmer. 

The sureties all denied any liability to 
contribute, one and all urging that no ac- 
tion could lie against them on the behalf of 
their co-surety under their respective con- 
tracts. 

The Principal Sudder Ameen, referring 
to the principles of Hindoo and Mahomedao 
Law in regard to sureties, considers that the 
securities are not liable to iheir co-surety, 
and accordingly exonerates them, and he 
decrees the claim against the farmer defend- 
ant only. 

The plaintiffs appeal, and we think their 
appeal must be decreed. 

It is freely admitted that, had the sareties 
entered into a joint contract in one and the 
same document, then the action of the plaint- 
iff, to compel his co-securities to contribute 
towards the payment of the debt of their 
principal, would lie ; bat where, as id the 
present case, each security has bound him- 
self by separate deed, making himself liable 
for the whole debt, and none of the 
securities knows of the action or the 
contract of the other securities, the action, 
it is argued, will not lie on the part of one 
security against another. 

No authority is shewn us in support of 
this view, and it is clearly an unsoond one. 
In Story's Law of Contracts, 4th Edition, 
Volume 11, page 445, it is laid down that, 
** if there be several co-guarantors, and one 
<* of them, on the default of the priacipal) 
" pay the whole debt or more than his pro* 
** portion of it, he may recover for such 
** excess above his proper share. He can 
*' claim contribution in such cases, both in 
" law and equity. Nor does it matter in 
" this respect whether the sareties are 
"jointly and severally bound or only se- 
" verally, nor whether they are bound by 
** the same instrument or by different in- 
" strumentd, nor whether they knew of each 
** other's engagements or not, provided their 
'* obligations be in respect of the ideoticoi 
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" debt. This doctrine stauds upon the 
** equitable ground that the payment of the 
** 8iime debt by one surety enures to the 
•M.«iiefitofall." 

This passage, it will be seen, meets the 
whole argument of the pleader for the re- 
spondent in regard to this point, and uolhiug 
more need be said upon it. 

Another objection to t4ie action is that, in- 
asmuch as by the form of action adopted by 
the plaintiff^ the liability of the sureties does 
not arise until after endeavors have faile*! 
to recover the dobt from the principal, tlio 
cause of action against the securities has not 
yet arisen, inasmuch as proceedings against 
the principal have yet to be instituted. But 
it is clear that the action by one guarantor 
against his co-guarantors will always lie 
where the single guarantor has paid the 
debt, and it is not necessary, in order to 
j maintain such an action, to show that the li- 
I quidating guarantor had previously applied 
I to, or proceeded against, the principal with 
I B view to recover the debt from him. The 
I mere circumstance of the plain tifif including 
I the principal in the suit, and asking only for 
i an alternative decree against the sureties in 
case he fails to recover the debt from the 
principal, does not render his action against 
the securities the less tenable ; nor has any 
inconvenience or injury been occasioned to 
any party by the peculiar form in which the 
plaintiff has brought his action. If it was 
at the option of the plaintiff, to sue only his 
co-sureties, the latter cannot complain that 
the plaintiff has done his utmost, by holding 
I the principal primarily answerable to him, 
to lessen the liability of his co-securities, 
We think, therefore, this second objection 
also untenable. 
' The Lower Court has allowed the plaint- 
iff interest, but this is only against the farm- 
er. As no demand was made by the plaintiff 
upon his co-securities, and we hold he shouM 
\ have demanded contribution from them if he 
intended to hold them responsible to liim for 
not paying it, we think he in not entitled to 
claim any interest from his co-securities, 
though he is entitled to claim it ogninst the 
principal against whom the Lower Court has 
in fact awarded it. 
j There only remains to consider one more 
; point in this case. 

One of the securities sued in this action, 
viz, Mussamut Nundodora, is the wife of the 
defaulting farmer. The plaintiff says that 
the property ostensibly pledged by her was, 
in fact, the benamee property of her husband. 
The wife denies this and avers that it was 



her own slreedhun. The property has been 
sold for the arrears of the farmer, and the 
question raised is are the proceeds to be con- 
sidered as belonging to the farmer, or to his 
wife. On this point there is no evidence 
which enables us to pronounce any opinion, 
and it may, without inconvenience, be left to 
be settled when the decree comes to be put 
into force. i\* the property referred to was, 
in fact, the property of the wife, so much of 
the money relized by the sale of it, as is equal 
to what would be plaintiff's contribution to 
her on account of such payment, must of 
course be allowed as a set off against the 
plaintiff's claim of contribution from her ] but 
if on the other hand the property was, in 
fact, tlie benamee property of the farmer, his 
wife has no right to be credited with the 
sale proceeds of it as a contribution on her 
part towards the payment of the debt of the 
farmer, for the money is not hers, but her 
husband's. 

The appeal is decreed in favor of the 
plaintiff, and he is entitled to obtain his costs 
from the defendants, in proportion to the 
amount of claim decreed against each re- 
spectively, the defendants bearing each his 
own costs. 



The 17th February 1864. 

Present : 

The Hon'ble H. V. Bay ley and L. S. Jackson, 
Judges, 

Hindoo Xiaw of Inherltanoe— Adop- 
tion— Step-mother. 

Case No. 364 of 1863, 

Regular Appeal from a decision passed by 
the Judge of liajshahye, dated the 18M 
February 1863. 

Kasheeshuree Debia (Plaintiff) Appellant, 

versus 

Greesh Chunder Lahoree (Defendant) 
liespondent. 

Bahoo Mohesh Chunder Chowdhry 
for Appellant. 

Baboo Onookool Chufider Mooherjee 
for Respondent. 

Suit laid at rupees 2,00,96o-lo-9. 

On the death of a son adopted by a Hindoo as the feon 
of one of his two wiveSj the pro{ erty descends, not to 
the other wife, but to the next legal heir. 

Bayley, J, — In this case plaintiff Kashee- 
shuree, alleging herself to be the first wife of 
one Kulee Kant, sued in 1268 for th'^ reco- 
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very of the property, real and personal, left 
by Saroda Fersbad, on the allegation that it 
reverted to her as legal heir on the demise 
first of Mon Mohinee Debia, the second wife 
of Kalee Knnt, then of Saroda Pershad, the 
adopted son of Kalee Kant. Plaintiff also 
sued for streedhun, and she averred dis- 
possession by defendants on the 10th Joysto 
1266. Plaintiff added that a will purport- 
ing to give her a maintenance was spurious. 
Further, plaintiff in her written statement 
alleged that the adoption of Saroda Pershad 
was done without plaintiff or Mon Mohinee 
joining their husband in the act. Her 
claim now is as mother of the adopted son. 

The defendant, a nephew of Kalee Kant^ 
appears and claims as next heir to Saroda 
Pershad, and answers that Kalee Kant adopt- 
ed Saroda Pershad as the son of his second 
wife Mon Mohinee, and that Kalee Kant 
stated to the Judge by petition, and general- 
ly on other occasions, that Saroda Pershad 
was adopted by him and by his second wife 
Mon Mohinee, that the first wife was by a 
good and valid will left a maintenance, and 
that defendant had not dispossessed plaintiff 
of any streedhun. 

The Judge held that Knlee Kant, by the 
will and various acts, was proved to have 
adopted Saroda Pershad as the son of his 
second wife Mon Mohinee, and that conse- 
quently plaintiff's claim, as mother of the 
adopted son, was invalid. He therefore 
dismissed her suit for the property of Saroda 
Pershad, referring her to a separate action 
for her streedhun. 

Plaintiff appeals from (his decision, and 
her contention here is one of law, and not 
upon the facts. It is that both wives under 
Hindoo Law are equally adoptive mothers ; 
aud, as such, both or (he survivor are en titled 
to inherit before a nephew, and that, as sur- 
vivor of the two wives in this case, she is 
the legal heir to the property of Saroda 
Pershad. 

Judgment. 

We are of opinion that this position has 
not been borne out by Hindoo Law books 
or precedent. As to the former there 
have been cited to us Colebrooke's Hindoo 
Law, Volume III, page 100, and Strange's 
Hindoo Law, Volume T, page 87, Mac- 
naghten. Volume II, page 62, S. D. A. 
Kep. 30th July 1859, page 1,099, Ditto 
Select Reports, Volume lly page 27, 4th 
August 1812. The passage relied upon 
from Colebrooke is, wi(h reference to the 
use of the singular janani to denote the 



natural, and matarah the plural of 
matri to denote step-mothers ; and where 
there are these words used accidentally, 
'* Vachespad Misra expounds ' on failure 
of him,* on the death of the father ; * na- 
tural mother ' {janani) she who has a son ; 
* mothers' {matarah) step-mothers who have 
no male issue : all these shall have equal 
shares with the sons. " But this text does 
not apply to the facts of (his case. Those 
/acts itre that the father Kalee Kant did adopt 
the son for Mon Mohinee only, and therefore 
the boy is her adopted son ; and od her 
death, his property would go by Hindoo 
Law, not to a step-mother, but to the next le- 
gal heir, such as the nephew is here. To the 
passage from Strange relied on by appellnnt, 
the above remark equally applies, and it may 
be added that it is clear (vide Chapter 4, 
Section 1, pages 97-8, Ed. 1830) that, in stat- 
ing that the adopted son is son to both a- 
dopting father and mother, it is intended to 
say son to that mother as whose adopted son 
he is taken. The case in Macnnghten in no 
way assists appellant's case, but. rather (he 
contrary. Of the two decisions cited, that 
of 1812, among others, rules (not touchiog 
this case) that the adopted son of a 
widow succeeds to her peculiar property, and 
the case of 1859 rules that the relatives of 
an adoptive mother inherit the property of 
her adopted son, just as they would ^ave suc- 
ceeded to a natural -born son. But the ap- 
pellant in this case is, on the facts found ami 
proved, not the adoptive mother, but the se- 
cond wife was so. 

Ui'der this view of the case, we see no 
reason to decree this appeal, and we accord- 
ingly dismiss it with costs. 



The 18th February 1864. 

Present : 

The Hon'ble W. Morgan and L. S. Jackson, 
Judges. 

Pntnee (sale ef)—Rirl&t8 of pnrohaser 
— Surety— Contribution. 

Case No. 1540 of 1363. 

Special Appeal from a decision passed by 
Mr. J. E. S. Zillie, Officiating Judge of 
Booghlp, dated the 27th February 1863, 
reversing a decision passed hy the Moon- 
siff of that District^ dated the loth 
December 1862. 
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Obhoj Chuoder Bandopadhya (Defendant) 
Appellant, 

versus 

Nilambur Mookerjee (PUintiff) Respondent^ 

Baboos Hem Ckunder Banerjee, Khetter' 

nath Bose, and Chunder Madkub Ghose 

for Appellant. 

Baboos Poomo Chunder Mookerjee and 

Bany Madhub Banerjee for Respondent. 

Tbe purchaser of the Hf^hts and interests of a putnee- 
dar io a putnee talook sold for arrears of rent porchases 
the talook sabjt^ct to whatever claim:! the zemindar has 
agxinst it for rent, and has no claim against the surety of 
t£e pntneedar by reason of the name of the latter ap- 
pearing as the owner of the talook in the zemindar's 
papers or otherwise. He may sue the other sharers 
fbr tbe money which he has paid on their account. 

Morgan^ J, — The special appellant (the de- 
ieadaDt in the suit) was surety for a Govern- 
meot tehsildar who made default, and the 
, rights and int-erests of the special appellHUt 
I io a putnee talook, pledged by him as security, 
I were sold by the Collector, and bought by 
i the special respondent (the plaintiff in the 
I suit) on the I at By sack 1262. The zemindar 
applied on the same day, under Regulation 
VIII of 1819, for the sale of the putnee for 
arrears of the post year due to him, and the 
special respondent paid the amount to save 
the talook from sale. He brought this suit 
to recover the amount thus paid by him. The 
Coort of first instance dismissed the suit, 
holding that he had no claim against the de- 
fendant in respect of this payment, whatever 
claims he might have against other persons, 
co-sharers in the talook, for contribution in 
I proportion to the amount of their shares. 
Tbe Court did not, as the Lower Appellate 
Coart supposes, hold that the suit could not 
proceed without the co-sharers as defend- 

I IQtS. 

The Lower Appellate Court reverses this 
decree, because '* the defendant's name was 
; the only name used in the records of the 
I zemindar, and he is liable for the arrears/* 
I This suit is not by a zemindar against his 
I patneedar for arrears, but by a purchaser of 
the iaterest of the latter ; and the question is 
what did he really purchase and pay for. 
The respondent bought the appellant's 
rights and interests only in the talook 
which have since been ascertained to extend 
to a four annas share of it. He bought that 
fthare subject to whatever claims the zem- 
indar had against it for arrears of rent. Hav- 
ing bought property subject to an incum- 
^•nnce, be now seeks to impose on the de- 
fendant tbe burthen of discharging that in- 
caiabrance. Looking to the time and circum- 



stances of his purchase, it is highly improbable 
that the true state of things was unknown to 
him, or that he would take for granted on 
the Ist By sack that the zemindar's rent for the 
year which ended the previous evening had 
been fully paid, or that he would make no 
enquiry concerning it before bidding for the 
talook. We assume now that he purchased 
on that day, having no knowledge of the zem- 
indar's application under Regulation YIII of 
1819. 

We think that the respondent bought the 
share subject to this charge, and that he has 
no claim against the appellant by reason of 
the name of the latter appearing as the own- 
er of the talook in the zemindar's papers or 
otherwise ; and that he may sue the other 
sharers for the money which he has paid on 
their account. We therefore think that the 
decision of the Court of first instance was 
correct, and that the decision of the Lower 
Appellate Court should be reversed. 

An objection was made in a very late 
sta$ire of the argument that, by Section 27 Act 
XXIII of 1861, the right of special appeal 
was taken away in this case. This suit is 
not for money due either *' on bond or other 
contract," and is not otherwise of a nature 
cognizable under Act XLII of 1860. The 
right of special appeal is therefore pre- 
served. 

Decree for the special appellant with costs. 



The 18th February 1864. 

Present : 

The Hon'ble G. Loch and J. P. Norman, 
Judges, 

AUuTlal Xiand— Clause 3 86otioa 4 
Regrulation ZX. 1829. 

Case No. 324 of 1868. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bhau- 
gulpore, dated the HM March 1863. 

Ehellut Chunder Ghose (Plaintiff) 
Appellant, 

versus 

The Collector of Bhaugulpore and others 
(Defendants) Respondents. 

Mr. R. T. Allan and Baboo Euro Kallee 
Ghose for Appellant* 

Baboos Kishen Kishore Ghose and Jugoda^ 
nund Mookerjee^ Moonshee Ameer Ali, 
and Mr. J. Baptist for Bespondenta, 
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Suit laid at rupees 6,224-9-9. 

The words ** at the disposal of the Government" 
in Clause 8 Set tion 4 Regulation XI. 1825 mean that the 
property in and absolute right of disposal of th« land 
IS vested in the Government, and not that the Govern- 
ment has merely a right to the revenue. 

Norman^ '«/. — This is a suit for the posses- 
sion and settlement of 19,500 beegahs of 
land in Dearah Teeutunka, Pergunnah Col- 
gong, claimed by the plaintiff ad having ac- 
creted on the sites of hia diluviated lands ; 
that the Dearah was resumed by the Govern- 
ment under resumption proceedings of the 
Special Commissioner, dated the 28th of 
April 1846; that the Government in 1847 
settled the lands with the defendant Muddun 
Thakoor for one year, subsequently let them 
to him in ijarah for ten years from 1848, 
and again for 15 years from 1858 to 1874 ; 
that his prayer to the Sudder Board hav- 
ing been rejected in April 1860, his cause 
of action accrued ; and that his causo of 
action is three years from the date of the final 
order of the Sudder Board. 

The case was dismissed by the Lower 
Court on the ground of limitation. The 
plaintiff appeals. . 

Assuming that the plaintiff's cause of ac- 
tion is that the Government after resumption 
refused to settle the Dearah with him, we 
are of opinion that it discloses no cause of 
action. 

Regulation XI of 1825 was passed for de- 
termining claims to lands gained by alluvion, 
and recites that Courts of Justice have 
sometimes found it difficult to determine the 
rights of litigant parties claiming churs or 
other land gained in the manner therein de- 
scribed. By Section 4 Clause 1 lands gained, 
by gradual accession from the recess of a 
river or the sea, are to be considered as an 
increment to the tenure of the person to 
whose land or estate they are annexed. By 
Clause 2, when a river by a sudden change 
of its course may break through and inter- 
sect an estate, the lands so separated, being 
clearly recognised, shall remain the property 
of the original owner. By Clause 3, when 
an island may be thrown up in a large navi- 
gable river, &c., and the channel of the river 
between such island and the shore may not be 
fordable, it shall, according to established 
usage, be at the disposal of the Government. 

We are of opinion that the words ** at the 
disposal of the Government" mean that the 
property in and absolute right of disposal of 
the same is vested in the Government, and 
not, as contended for the appellants, that the 
Government have merely a right to the re- 
venue. The Legislature throughout the Regu. 



lation in question is dealing with the right of 
property in newly formed lands, and not mere- 
ly providing for the right to assess revenue 
upon them. The appellant's vakeels further 
contended that, in analogy to cases under 
Rt'gu lation VII of 1822 of the resumption of 
invalid lakheraj, they had a legal or equit- 
able right to assessment, notwithstanding that 
the Government had resumed, and they re- 
ferred to Hiiree Ram Bukshee versus Ram 
Chunder Banerjee, S. D. A. Rep. 1 5th August 
1850, page 407, and S. D. A. Summary 
Reports, page 131, Huro Gobind Ghose's ease. 
But these cases are widely distinguishable. 
In the case of the resumption of lakheraj, 
the Government does not acquire any pro- 
prietary right in the soil, but merely asserts 
nud establishes its title to the revenue. Set 
Regulation II of 1819 Section 3 Clause 1, and 
Regulation VII of 1822 Clause 1 5. 

Assuming that the plaintiff claims any pro- 
prietary right in the land as against the 
Government and Muddun Thakoor, as being 
an accretion on the site of his own land, and 
not a Dearah or island separated from the 
shore by unfordable water, his right of action 
accrued at latest in 1847, and is therefore 
.barred by limitation. 

We therefore dismiss the appeal with costa 
and interest. 



The 19th February 18G4. 

present : 

The Hon'ble C. B. Trevor and H. V. Bayley, 
Judges, 

Pre-emption— Bindoos* 

Case No. 1974 of 1863. 

Special Appeal from a decision passed by 
Mr, F. J. Cockburn, Officiating Addi- 
tional Judge of 2^'Pergunnahs, dated 
the 29lh June 1863, affirming a decision 
passed by Boy Tarucknath Sein, Prin- 
cipal Sudder Ameen of that District, dated 
the 23rd December 1862. 

Moonshee Hubeebul Hossein (Defendant) 
Appellant^ 

versus 

Lalla Dewkee Nuudun (Plaintiff) Respondent. 

Messrs. C. Gregory and R. E. Twidale for 
Appellant, 

Bahoos Mohesh Chunder Chowdhryy Dwarka' 
nath Mitter, Unnoda Pershad Banerjee^ 
Chunder Madhub Ghose, Hem Chunder 
Banerjee, 'Mohendro Lall Shome, Taruck- 
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nath Sein, and Banee Madhuh Banerjee 
for Respondent. 

Where a Mahomedan claims pre-emption against 
i Hindoo under Mahomedan Law, there must be a dis- 
tioet plea of custom as a plea of fact. 

Bayley, J, — In this case plaintiff, as a 
Hiodoo purchaser of a house previously 
loased and adjoining to a house belonging to 
defendant, Hubeebul Hossein, a Mahomedan, 
sued for possession of the house and land. 

Defendant pleaded a right of pre-emption 
under Mahomedan Law, on the ground of 
vicinage and inconvenience to the females of 
Lis family by strangers occupying the next 

006* 

It may be here observed that there was a 
cross case in which Hubeebul Hossein as 
)>iiiintiff sued to establish his right to pre- 
emption, and claimed to retain on that utle 
the possession of the house which he then 
held as lessee, and the proprietor and 
})orciiaser were made defendants. 

Both suits were tried together. 

There was also a plea by Hubeebul 
lIoBsem that he had a promise from the 
proprietor of a perpetual lease. 

The first Coart held that the law of pre- 
emption did not prevoil in such a case as 
this, and that the inconvenience alleged by 
Hubeebul Hossein did not exist, and dis- 
missed Hubeebul Hossein's claim for the 
right of pre-emption. 

The Judge, on appeal, fonnd, as a fact, 
that Hubeebul Hossein was not a perpetual 
lessee, but only a tenant-at-will. He pro- 
ceeds :— **Theu, as to the right of pre-emp- 
'' tioQ which he claims, there can be no doubt, 
" after a consideration of the cases cited on 
" both sides, that the right of pre-emption is 
'' not a right which obtains in Bengal, where 
" a Hahomedan claims it against a Hindoo 
*' as in this case.'' He accordingly dismissed 
the appeaL 

In the special appeal by Hubeebul Hossein 
here, it is argued that the right of pre-emp- 
tion can be claimed in this case as a custom, 
and the decision of five Judges of the 28th 
September 1863* is cited to support the 
plea. 

That decision, we may remark, did not 
rale that, by Mahomedan Law, the right of 
pre-emption existed in cases of Mahomedans 
iigainst Hindoos, but that, where the custom 
of pre-emption had been adopted between 
Hindoos, based on the provisions of Mahom- 
e«lan Law, effect would be given to the 
cujOom. But in this case, there is no dis- 



* <See Sutherland's Full Bench Rulings, p. 143. 



tinct plea of custom ns a plea of fact. The 
whole contention below wns in reality on the 
right of a Mnliomedan to have pre-emption 
ftjrainst a Hindoo under Mnliomedan Law. 
It is only here at this last stage, in special 
appeal, that the custom as a fact, and as 
between a Mahomedan and a Hindoo, is 
pleaded, and we cannot now admit it, as it 
should have been pleaded as a fact below. 

On this ground we reject this special 
appeal with costs. 



The 19th February 1864. 

Present : 

the Hon'ble G. Loch and J. P. Norman, 
Judges, 

BKortgraiTO— Bedemption (by purohaa- 
er of portion of the mortffaered 
property). 

Case No. 1121 of 1863. 

Special Appeal from a decision passed by 
Mr, E, F, Lautour, Judge of Patna, 
dated the 17 th January 1863, reversing a 
decision passed by Moulvie Syed Suk- 
hawut Hossein, Principal Sadder Ameen 
of that District^ dated the 16M June 
1862. 

Moulvie Rnzeeooddeen alias Syed Hossein 
(Plaintiff) ^;>pc//an/, 

versus 

Jhubboo Sing and others (Defendants) 
Respondents, 

Messrs, G, and C. Gregory for Appellant. 

Baboo Greesh Chnnder Ghose for Respond- 
ents. 

A mortgagee is entitled io hold possession till every 
pice of the mortgage debt has be "O fully paid ; and no 
person representing the original mortgagor, and claim- 
ing any fractional portion in the mortgaged property, 
can sue to redeem his separate share without proof of 
the satisfaction of the entire debt. 

Loch, J, — This was a suit to recover 
possession of a share of a mortgaged property, 
on the allegation that the amount of the loan 
duo on that share had been paid realized 
from the usufruct. The Judge in the Lower 
Appellate Court, for reasons assigned by him, 
held that the plaintiff was not entitled to 
recover unless he paid the money, and he 
reversed the order of the first Court in favor 
of the plaintiff. 

We see no ground for interfering with 
the decision of the Judge, for we consider 
the case to have been brought in an incom- 
plete form, and that, if the plaintiff wished to 
gain possession of his share of the property 
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mortgaged by him and others for security of 
a common debt, he was hound to show dis- 
tinctly that the whole of tliat *debt had been 
paid off, for a mortgagee is entitled to hold 
possession till every pice of tbe debt secured 
by the mortgage has been fully paid and 
satisfied, and no person representing the 
original mortgagor, and claiming any frac- 
tional portion in the mortgaged property, can 
sue tib redeem his separate share without proof 
of the safisfaction of the entire debt. 

We dismiss the appeal with costs. This 
decision will not prevent the plaintiff from 
bringing a fresh suit in a proper fotm. 



The 19th February 1864. 

Present : 

The Hon'ble G. Loch and J. P. Norman, 
Judges. 

Arbitration. 

Case No. 1251 of 1863. 

Special Appeal from a decision passed by 
Jdoulvie Syud Imdad Alt, Principal 
Sudder Ameen of Tirhoot, dated the 21 st 
Februafy 1863, revet sing a decision pass- 
ed by Moulvie Mahommed Natiq, Moon' 
tiff of that District, dated the 22nd No- 
vember 1862. 

Bahal Singh and others (Defendants) 
Appellants, 

versus 

Shibo Ram Sin^h and others (Plaintiffs) 
Respondents. 

Mr. A, F, [.in g ham for Appellants. 

Baboo Mohesh Chunder Chowdhry for 
Respondents. 

A submission of private arbitration may be perfectly 
Talid, though not put in writing, nnd a orivate award 
made in pursuance of such submission will be respected 
and treated as valid by the CourU if duly performed and 
the possession of the contested property be held under 
them. The arbitrators may be competent to prore, 
as well the submission as tne making of the award, 
though no ikramamah was ever execated. 

Norman, J, — This case must be remanded 
to the Lower Court for a trial of the issue, 
whether arbitra'tors were appointed nnd an 
award made, and whether such award was 
performed wholly or in part hy the party 
in whose favor it was made, obtaining and 
retaining possession of the share awarded to 
him in pursuance of it. 

The Principal Sudder Ameen seems to 
think that, because there was no submission 
in writing^ and no mentiou of the award bj 



the Court, that the award was, therefore, in- 
valid. 

But we may observe that a submission 
of private arbitration may be perfectly vaKd, 
thouo^h not put in writing, and a private 
award made in pursuance of such submission 
will be respected and treated as valid by the 
Courts if duly performed and the possession 
of the contested property be held under 
them. {See Regulation YI of 1813 Section 
3 Clause 3.) The arbitrators may be com- 
petent witnesses to prove, as well the sob- 
mission as the making of the award, though 
DO ikrarnamah was ever executed. 

As the defendant did not take np (he 
ground of limitation before the Lower Ap- 
pellate Court, we think it is no ground 
of special appeal that the Lower Appellate 
Court did not come to a finding ob any 
issue as to the poii^t of limitation. 



The 20th February 1864. 

Present: 

The Hon'ble H. T. Baikes and W. S. Seton- 
£arr, Judges. 

Mesne Frofits—Bpeolfio performanee* 

Regular Appeals from a decision passed 
by the Judge of Jessare^ dated the 27tk 
April 1861. 

Case No. 360 of 1863. 

Rajah Protap Chunder Singh (Plaintiff) 
Appellant, 

versus 

Gooroo Doss Boy and others (Defendants) 
Respondents. 

Baboos Kishen Kishore Ghose, Onookool 
Chunder Mooherjee, and Dwarkanalh 
Mitter for Appellant. 

Mr. R, T. Allan and Baboo Juggodanund 
Mooherjee for Respondents. 

Suit laid at rupees 42,891-4. 
Case No. 361 of 1863. 
Rajah Protap Chunder Singh (Plaintiff) 
Appellant, 
versus 
Chunder Coomar Roy and others (Defend- 
ants) Respondents, 
Baboos Kishen Kishore Ghose, Onookool 
Chunder Mooherjee, and Dwarkanatk 
Mitter for Appellant. 
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Babooi Romanath Bo%e^ Kalee Kishen 
Sein, and Poolin Beharee Sein for Re- 
spondents* 

Suit laid at rupees 14,679-9. 

The rtrolt of a loner pending litigation was that the 
defendants were directed to pay wasilat for certain lands 
which they liad possessed under an invalid lakheraj 
^m. The^ snbsec^tientlj^ entered into a compromise 
with the plaintiff' their zemindar and agreed that, if they 
de&alted in rent, or if the lands became khas of the ze- 
mindar, or were by any means to be alienated, the defend- 
ants voold point oat the lands, or, on failure to do 
this, pay damages for the loss of the same. Held that 
Upse of time and surrender of the lands were no impedi- 
ment to the Court granting relief to the plaintiff in the 
ihipe of a decree for specific performance. 

Selon-Karr, J. — The litigation out of 
which these two appeals arise, will be found 
Terj fully detailed in the Sudder Decisions 
for 1848, page 568. The issue of that lon<; 
contest was that the respondents in the pre- 
sent cases, then defendants, appellants, were 
ordered to pay wasilat for certain lands 
which they had possessed under aa invalid 
lakhemj claim. ' The wasilat was to be 
paid at the rate of rupee 1-14 per pakhee, 
and amounted to rupees 1,608 a year on 
tboQt 83 khadas of land. 

After this the defendants entered into a 
compromise with the plaintiff, who is the ze- 
miadar of Pergunnah Nuldee, and agreed, 
on the dOtfa of Ghoitro 1256, that, if they 
defaulted in rent, or if the lands became 
khfls of the zemindars, or were by any 
means whatsoever to be alienated, they, the 
defendants, would point out the lands, or, if 
they failed to do this, woald pay damages 
for the loss of the same. 

Subsequently the plaintiff sued the defend- 
ants for rents before the Principal Sudder 
Ameen, and both that Court and the Judge's 
Coart dismissed the claim, mainly because 
the Judges held that the defendantsjiad reg- 
Qltrly tendered their resignation of the lands 
ID dispute, and were, consequently, not liable 
for rents. 

The plaintiff still dissatisfied and nnable 
to obtain his rents or any such compensation 
u (he highest Court had awarded to him ; 
tnd as the defendants had themselves agreed 
to make, now sues the defendants in two 
eeparate suits, alleging in the first suit that 
the terms of the compromise have been yio- 
lited ; and in the second^ that 500 beegahs 
or some khadas of land have been unfairly 
demarcated by the survey authorities, in fa- 
vor and at the instance of Ram Ruttuu Roy 
now represented by Chunder Coomar Roy. 
The Judge has dismissed the claim against 
Gooroo Doss Boy, holding that the plaint- 
iff ODght to have sued out execution pn 



the decree of the Sudder Dewnnny of 
1848 and the compromise of 1256 or 
1850 ; that the plaintiff has not shown 
that the conditions of the agreement or com- 
promise have been infringed ; and- that the 
Zillah decisions of 1854 above adverted to 
have become final in appeal. In the other 
suit, the Judge rules that the plaintiff has 
filed no proof of his possession at any time 
within 12 years before suit, and that the 
separate defendants, Gooroo Doss and others, 
were not shewn to have been in possession as 
the ryots of Ram Ruttun, and as accountable 
to the plaintiff as zemindar. 

In the first appeal before us, the point at 
issue is mainly whether the Zillah decisions 
alluded to are final and conclusive between 
the parties, looking to the liability clearly 
and admittedly imposed on the defendant, 
Gooroo Doss, by the compromise of 1256 and 
its terras. The case is practically one 
brought to compel the defendant to discover 
the lands on which wasilat has been de- 
clared to be due, and it is urged that the de- 
fendant must be held bound either to discover 
the same according to his contract, or to 
show indisputably that his liability to do 
this has legally been avoided. 

Now on this point we first heard the 
pleader for the appellant, and having regard 
to all the fucts disclosed by the litigation, to 
the decree of the Sudder Court in his favor, 
and to the specific terms of the compromise, 
we thought the case set up for him so strong 
that we called on the respondent's pleader to 
support the order of dismissal, and having 
heard him at great length, we are of opinion, 
after very full consideration, that he fails to 
show grounds for our confirmation of the 
order of the Court in his favor. In the first 
place we cannot take the Zillnh decision of 
1854 (page 29 for April) to be final and con- 
clusive for anything but the relinquishment 
of the lands by the defendant Gooroo Doss. 
We cannotaccept it as conclusively establish- 
ing that the defendants had formally done 
that which they were bound to do, vt>., had, 
as tenants or lessees of the plaintiff, pointed 
out the lands to him. We do not think 
that the words at the close of the Judge's 
decision amount to a judicial finding of 
possession by the plaintiff as zemindar through 
one Mirtoonjoy, who at first had taken a farm 
from the defendants ; and we can take the 
decision as only establishing the fact that the 
defendants had formally tendered their resig- 
nation of the lease of the lands, and as no- 
thing more. The rejection of an application 
for special appeal on the part of the plaintiff 
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floes not mend matters for the respondem be- 
fore us, neither does it settle anything save 
tliat there was no point of law arising on 
which the late Sudder Court could think fit 
to interfej'e. 

Seeing, then, that we hold the issue of 
the case of 1854 to be only an ostensible 
Tacation of the lands by the respond- 
ents, we ohserve that Mirtoonjoy was 
a tenant of a near relation of the re- 
spondents, and it was for the respond- 
ents to call and examine him as witness 
in this case if they wished to establish the 
fact of plaintiff's possession through him by 
receipt of rents. But this they have never 
done, though the present case was pending 
for 2 J years in the Lower Court, and we 
cannot assume, as already remnrked, from 
anything disclosed by any part of the liti- 
gation, that the plaintiff has at any time 
accepted another tenant, and thereby relieved 
the respondent from his self-imposed liability 
of discovering to the plaintiff* the lands to 
which this person has been held entitled. 

Another argument much pressed by Mr. 
Allan was that, as the plaintiff has taken six 
years to sue since the decision of 1854, a 
Court of Equity should be reluctant to give 
him relief in the shape of a decree for speci- 
fic performance, and that the respondents, 
owing to Inpse of time and suirender of the 
lands, would be quite unable to identify and 
point out the satme. But we observe that 
theanalogy of English Law relied on by Mr. 
Allan does not apply, for there is no other 
tribunal or Court to which we could refer a 
plaintiff kept out of his rights by the pro- 
longed opposition of his antagonists, as this 
pel son has been, for some other tnode of vin- 
dicating his position. Law and equity are 
with us administered under one system and 
in one Court. And as the suit is bronght 
for specific performance, and as we are fully 
competent to attach a penalty for failure to 
comply with any order, we may think fit to 
give for such performance, we see no reason 
for interposing any further delay or obstacle 
in the plaintiff's way to recover his un- 
questionable rights. 

As regards inability to identify the lands, 
we remark that the evidence adduced for the 
defendants, though not satisfactory nor suffi- 
cient to establish any possession in the 
plaintiff^s part through Mirtoonjoy, still shows 
that the lands are capable of identification, for 
the witnesses themselves say that they know 
them, and it is unreasotiable for the defend- 
ants to call on the plaintiffs, or on any other par- 
lies, to identify lands of which the defendants 



were once themselves in peaceable possession 
for a very long series of years, and with the 
boundaries of which they must be perfectly 
familiar. Neither do we see any necessiiy 
for remanding the case for the deputation of 
an Ameen to the spot, for an Ameen would 
ultimately be dependent on evidence to be 
furnished by the respondents, and they and 
not an Ameen are the persons who must 
be called on to point out the lands to the 
plaintiff, f\nd to carry out the Court's orders 
and the terms of the eom promise. 

Indeed, if the defendants were to persist 
in refusing to show the lands to any Ameen 
intermediately proceeding to the spot, it 
does not appear how such a functionary could 
proceed, or how the case would be at all 
advanced. 

Next, as regards the date from which dam- 
ages are to run, we find that the plaintiff 
has distinctly pleaded that notice to deliver 
the lands was served on the defendants, and 
further that he has established this allega- 
tion by evidence which shows that the said 
notice was served at the end of Choiiro 
1262. 

For a basis of calculation we may there- 
fore take the 1st of Bysack 1263 as the dale 
for the commencement of damages, and we 
find also that the area of lauds and the rate 
of rents due on each pakhee, or 1^ beegabs, 
have been already judicially established. 

Deducting then from the original claim 
of 105 khadas, some lands admittedly 
possessed by the deft-ndants, and some 
oiher lands usurped by Ramruttou Roy, 
which are the subject of a sepaiate 
suit, there remain Q2khs, Sps. 5-15 on 
which damages are due at the rate of l-H 
siccas or 2 Co.'s rupees per pakhee ; and 
this w^uld amount to about a sum of rupees 
2,009 a year for which the plaintiff is con- 
tent to take a verdict. This sum according- 
ly we hereby hx as the precise yearly sum 
due to the plaintiff, with simple interest at 
6 per cent, on the above sum at the close of 
each year. 

In the event of non-compliance by die 
defendants, on the ground of their inabilitj 
to discover the lands; we decree to the 
plaintiff the sum of 16,936 rupees, which ifl 
that fixed by him in his plaint as the value 
of the same. The payment of this sum 
will be the penalty of failure to point out 
the lands, and we observe that it mus^ he 
much below the market ^alue of property 
so considerable in extent. Our decree, tlieD, 
by which we trust that this long-pendii'g 
litigation may be terminated, must be per- 
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eiaptory on the defendaDts as ordering them 
to poiut oat the lauds. They will also pay 
the plaintiff the yearly sum of rupees 2,()00, 
with simple interest at 6 per cent, from the 
dnte specified up to the date of the discovery 
of the lands, or to that of the payment of 
the penalty adjudged, on failure to discover 
tlie lands. They will further he liable for 
a penalty of 15,936 rupees should they fail 
to discover the lands ; and they will be cast 
in ail the costs of suit. This disposes of 
Case No. 360. 

In Case No. 361 we find that the Judge 
has dismissed the suit, mainly on the ground 
that the plaintiff has given no proofs of his 
possession at any time within 12 years. But 
we observe, first, that the plaintiff's plea that 
he was in possessioa through Gooroo Doss 
the defendant in the separate suit, has been 
mach too hastily over-ruled. It is quite 
clear to us that, looking either to the special 
Law of Limitation which rales suits to reverse 
proceedings of the survey authorities, or* 
to the general Law of Limitation, the plaint- 
iff is ostensibly in time. It is, however, 
iDCambent on him to show that he was in 
possession within 12 years before bis suit ; 
and this he contends he would have been 
able to do, had a proper issue been framed in 
the case. But the only issue that we can 
diicover as framed by the Lower Court is to 
what village did the lands belong, and who 
had any right to them. 

This is aot the way the case should have 
been put in issue ; and as we are satisfied 
that justice has not been done, and that the 
plaintiff has not had a fair opportunity of 
proving his claim, we have determined on 
remanding this case to the Lower Conrt. 
The points to be tried will be, up to what 
period was the plaintiff in possession through 
the defendant Gooroo Doss, if these lands are 
held to fora part of the original 106 khadas ; 
and when and how did Ram Rutton take 
piBsession of the lands. This will also in- 
Tolve the validity of the plea raised by Ram 
Ration, viz. that the lands belong to his 
separate talook, and were not usurped from 
the 105 khadas ; and will involve the oonsider- 
itloQ of the precise time of such usurpation, 
if any took place, Gooroo Doss's possession 
hanogbeen ostensibly relinquished in 1851 
bj his throwing up the lease And it would 
be for the defendant Ram Rutton to rebut 
any presumption arising from the fact of 
possession up to that date by Gooroo Doss. 

The Judge should look at the ohittas 
relied on by the plaintiff, wiiich, though 
dated as far back as 1233- \, the plaintiff con. 



tends, will enable him to identify the lands 
through the help of papers, to be furnished by 
Qooroo Doss. These papers Gooroo Doss 
must be called on to produce, by a respon- 
sible agent or servant ; and they will then 
be considered and weighed and compared 
with the aforesaid chittas and with any 
other evidence wliich either of the parties 
may adduce. And this separate case will 
then he decided on the merits, costs following 
the final result. 



The 22nd February 1864. 

Present : 

The Hon'ble G. Loch and C. Steer, Judges. 

Idmitatlon (Aot ZZV of 1899)— 
Mesno Frofits. 

Ctise No. 316 of 1863. 

Regular Appeal from a decision passed by 
the Principal' S udder Ameen of Rajsha- 
hye, dated the 30M December 1862. 

Mr. John Grey and others (Dofendauts* 
Appellants^ 

versus 

Anando Mohun Moitro (Plaintiff; 
Respondents 

Baboos Onookool Chunder Mookerjee and 
Juggodanund Mooherjee for Ap[>elldnt8. 

Baboos Kishen Kishore Ghose, Unnoda 
Pershad Banerj^e, and Girja Sunker 
Mojoomdar for Respondent. 

Under Act XIV of 1869 a suit for mesne profits may 
be broag'it within 12 years from the date on which a 
decree fur possession wa^ passed. 

Lochy J. — Plaintiff wa^ the purcbaser 
of a putnee tenure at auction, and was kept 
out of possession by the defendant zeiniu* 
dar. He brought an action for possession ; 
and after running the usual course of Jiiiga- 
tion, it was decreed in plain tifl^b favor by 
the late Sudder Court on 3rd April \W\. 
Plaintiff now »ues to recover mesne profits 
during the period of his dispossession from 
1256 to the time of his re-entering in posses- 
sion ttuder the judgment of the Sudder 
(yourt. 

The Principal Sudder Ameen, after set- 
ting aside the plea of limitation, and making 
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A local investigation regarding the amount 
of mesne profits, gave a decree for plaintiff, 
exclusive of interest, vrbieb was allowed 
from the date of suit. 

The defendants have appealed from this 
decision, urging the plea of limitation, and 
contending that the mode in which- the 
mesne profits were ascertained was alto- 
gether irregular, and that the Principal 
Sudder Ameen has given a decree for the 
amount of assets of the tenure, and not of 
collections made hy defendant, for which 
alone she can he held liahle. 

A preliminary objection to hearing the 
appeal was taken by the pleader for the 
respondent that the appellants, Messrs. 
Grey and Robinson, took the putnee under a 
lease subsequent to the period to which the 
suit relates ; that they were not concerned 
in the present suit, and consequently have 
no right to bring an appeal, whatever may 
have been their arrangements with Chundro- 
monee. As, however, Ghundromonee has 
tiled a separate vukalutnamah, and joined in 
the appeal, the Court see no oljection to its 
being proceeded with. 

On the point of limitation it is urged that 
the provisions of the new law, Act XIV of 
1859, are much more stringent as to the ad- 
mission of suits than the old lawj Section 14 
Regulation III of 1793 ; that the new law 
not only reduces the period for bringing the 
action, but looks strictly to the time when 
the cause of action arose, and allows of no 
extension of time except as provided in Sec- 
tions 9 to 14 ; that consequently the plaintiff 
cannot shelter himself under the rulings of 
the late Sudder Court, which allowed a suit 
for mesne profits to be brought within twelve 
years from the date on which a decree for 
possession was given, but must bring a suit 
within six years from the date on which he 
was deprived of the mesne profits sought to 
be recovered, and consequently all the mesne 
profits claimed for the period, previous to the 
six yeai'S immediately preceding the date on 
which the suit was brought, must be refused ; 
tliat while Section 10 Act YIII of i859 
allowed separate suits to be brought .fo. 
possession and mesne profits, Clause 16 Sec- 
tion 1 Act XIV of 1859 restricted the period 
for bringing a auit for mesne profits to 
six years from the deprivation of such 
profits. 

We think that the new Law of Limitation, 
Act XIV of 1869, while limiting the period 
within which certain suits may be brought, 
does not restrict the time for instituting 
a auit for the possession of immoveable proper- 



830-31. 

Azrawil Singh, Plaintiff Ap- 
pellant 

wrtui 

Bal^bind Singh, Defendant 
Respondent 



ty, or any iuterest in immoveable properij. 
That period is under the new law, as under 
the old, twelve years. A suit for posseesion 
and mesne profits can, we thiiik^ be brought 
at any time within twelve years from the 
date of dispossession, and if this be the ease, 
we do not understand how that time it re- 
stricted, where a suit for mesne profits is se- 
parately brought. Admitting, however, for 
the sake of argument that the time for 
bringing a suit for mesne profits is limited 
to six years, yet this restriction of time does 
not affect the principle laid down in tlii 
decisions of the late Sudder Court ruling 
that the right of action commenced from 
the date when the decree for possession was 
The rulinc: oases are noted in the 
8th September 1853, page margin. In the 
former case the 
Court held that 
the cause cf ac- 
tion must be con- 
sidered to have 

l^V^^'.T^i^*' £f^?i wris'^n when all 
Bachoo Ohowdree, Plaintiff .... , 

Appellant lingaUon re^ar.!- 

versua ing the right to 

Ram Narnyen Singh and fu^ i.„^g fi^.i.- 
others, Defendants Respond- ^"® lanas noaiiy 
ents. ceased. In the 

latter the Court were unanimously of opiui- 
on that, as the suit for mesne profits had 
been brought within twelve years from date 
of the final decision in appeal of the suit of 
plaintiff for possession of the lands for 
mesne profits of which he now sued, the 
suit would lie, and was not barred by Hniiia- 
tion. The principle laid down in these de- 
cisions is applicable to the present ca^e. 
Plaintiff obtained a decree for possession od 
3rd April 1861, and he brought his actiou 
for mesne profits during tlie period he whs 
kept out of possesion, viz. May 1862. He 
was therefore clearly within time, and can 
sue for the mesne profits of tlie whole 
period of his dispossession. 

As regards the 2ud objection, we find from 
the judgment of the Lower Court that the 
Ameen was unable to ascertain from the 
dakhilas procured from ryots what was the 
rent paid by them for such portion of the 
disputed lands held by them, because these 
receipts were given for tlie rents of tliese 
and other lands in th»*ir oocupatiou. B< side*, 
firom the record it appears that the lauds are 
chur ; and as such not cultivated to any gwi* 
extent by ryots, bnt suitable for indigo. 
Not being able to get any reliable hjf«rm»- 
tion on the property iuelf, the Ain««j^ 
endeavored to ascertain the rates at which 
lauds of a similar character were awes*?" 
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Id the immediate neighbourhood ; andcalculat- 
ing at these rates, he found the wasilat for 
the period under claim amounted to Rs. 
24,014-7-12 ; and the Principal Siidder 
Ameen, considering the objections urged hj 
the defendants at the time of the local in% 
Testigalion before the Araeen to be unsup- 
ported by proof and unworthy of credit, 
gave a decree for Es. 1T,500, the amount 
claimed by the plaintiff. The Ameen's 
report was filed on 27ih December 1862, and 
the suit was decided on 30th idem. Appel- 
liDts therefore urge with justice that no 
lime was given them to bring forward 
their objections to the mode of investigation 
fiilopted by theAmeen, and the conclusion 
to which he has come. Now we think that 
the Principal Sudder Amecn has disposed of 
this part of the case somewhat too sum- 
marily, and without endeavoring to procure 
all the evidence which might have been 
brought forward for the right determina- 
tion of the question. While the sum claim- 
ed by the plaintiff does not, in the opinion 
of the Court, appear extravagant, considering 
the period during which he was out of 
possession, and the extent of the property 
in litigation, yet it is not sufEeient to assess 
the amount of mesne profits on a calcula- 
tion based on the rates assessed in the 
^eiglibouring estates, without giving the 
defendants an opportunity of showing what 
were the real assets and collections from 
the property. For thia purpose the defend- 
tnt appellant should have been required 
to produce her account ; and though the 
detail of ryots located on the property may 
be very small, and the rents realized from 
them insignificant, yet still she may have 
derived considerable profit from letting 
the lands to planters for sowing indigo, 
andsoch sums received from them should 
be taken into account, and for this purpose 
her accounts and her servants enjoyed in 
keeping such accounts, and those employed 
in making collections should be examined. 
It is for defendant, if she object to the 
Ameen*s investigation, to shew fairly and 
to the satisfaction of the Conrt what were 
"the real assets and collections from the pro- 
perty, and we think it necessary to remand 
the case to the Lower Court, in order that 
fie Principal Suddet Ameen may conduct 
the investigation in the manner above in- 
dicated, and return the papers "with bis 
opinion orf the evidence for the final decision 
of this Court, when the respondent's claim 
to obtain interest will betaken into consider- 
itioD. 



The 22ud February 1864. 
Present : 

The Hon'ble G. Loch and C. Sleer, 
Judges, 

Plaint (Rertatratioa of) -Joinder. 

Case No. 280 of J 863. 

Regular Appeal from a decision passed hi/ 
the Judge of Beerbhoom, dated the 29tk 
February 1863. 

Jugobundhoo Dutt and another (Plaintiffs) 
Appellants^ 

versus 

Mr, 0. B. Maseyk and others (Defendants) 
Respondents, 

Baboos Dwarkanath Mitter and XJnnoda 
Ptrsad Banerjee for Appellants. 

Baboo Banee Madhub Banerjes for R^- 
spondents. 

Where, from press of business or any other cause, a 
plaint cannot be registered on the day it is actual ty 
presented, it should still be entered under that date. 
If the presiding Judge be unable to take up and ex« 
amine the plaint at the time of presentation, he should 
have a note of the date of presentation at once endorsed 
and signed by him. 

In a suit by two plaintiffii for the value of personal 
property plundered, of which one plaintiff claims to be 
the proprietor of certain articles, and the other plaintiff 
of others, if the cause, the time, the plac^ and the 
parties charged be the same in both instances, the fact 
that both plaintiffs have not a joint interest in the 
whole of the property plundered by the defendants ia 
insufficient to put them out of Court 

Loch, J. This was a suit to recorer the 
value of personal property plundered from the 
residence of the plaintiffs by the defendants 
on the 23rd Mngh 1266, for which offence 
some of the defendants were tried and con- 
victed by the Nizamut Adawlut, and sen- 
tenced to various periods o^ intprisoDnieat. 
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The Judge has dismissed the suit, holding 
that it has not been filed wiihin time. The 
offence was committed on 23rd Magh 1266, 
4th February 1860. The Judge considers 
this case to fall under the provisions of Clause 
2 Section 1 Act XIV of 1859 as extended by 
Act XI of 1861, and finding that the plaint, 
though dated the 30th December 1861, and 
bearing an endorsement signed by the Prin- 
cipal Sudder Ameen of the same date to 
the effect that it was presented on that day, 
was not actually put in till after the 31st 
December 1861, which was the latest date on 
which the suit could be instituted, dismissed 

the case. 

An appeal is preferred on the part of the 
plaintiffs on two grounds: Isi, that the 
Judge's finding that the plaint was filed on 
2nd January 1862 is erroneous; 2nrf, assum- 
ing the faOt to be as found by the Judge, he 
was wrong in applying the one year instead of 
the six year role prescribed by Clause 16 
Section 1 Act XIV of 1859. 

In support of liis second plea, the pleader 

read a decision of a Full Bench dated the 

26th August 1863* in 

aaduck Mundal ^j^^ ^^g^ ^^^^^ j^ ^he 

Robert W^uou 4 Co, margin, in which the 
Court held that a suit 
for damages done to property must be 
brought within one year from the cause 
of action, as prescribed by Clause 2 Sec- 
tion 1 Act XIV of 1859, but that suits 
for the value of property carried away 
could be brought within six years 
under the provisions of Clause 16 of 
the same Section. The Counsel for the 
respondent stated that, after perusing this 
judgment of the Court, he did not intend 
to contest this point further, but was 
prepared to go into his cross-appeal. 

The pleader for the appellant requested 
permission to clear his client from the 
charge mnde against him in the Judge's 
decision. The Court however thought it 
unnecessary for him to proceed further with 
the case, as they were satisfied that the plaint 
had been presented in due time, and that it 
had been registered in January instead of 
on the day it was presented. This might 
have been occasioned by press of business, 
but the Court are aware of a practice not 
uncommon in the Courts presided over by 
the Native Judges, of keeping back cases 
instituted at the close of a month or year 
•till the commencement of the next month or 
year, in order to make a good statement. 



Set Suth«» land's Fu»l Bench Rulinj;^ p. 126. 



If, from press of business or any other cause, 
plaints cannot be registered on the day thej 
are actually presented, they should still bs 
entered under that date, and not under t 
subsequent date, for the difference of a day 
may be, as shown in the particular instance 
before us, of material consequence to a suit- 
or. If the presiding Judge be unable to 
take up and examine plaints at the time of 
presentation, he should at any rate, for the 
security of the suitors' interests, take care 
that a note of the date of presentation be 
at once endorsed and signed by him. We 
think therefore the Judge's decision on the 
point of limitation must be set aside. 

On the part of the respondent 8, it is urged 
that there is a complete misjoinder of parties 
in the present action, and therefore the 
suit must be dismissed. The plaintiffs live in 
the same house, hut they have not a common 
interest in all the property for the value of 
which the present action is brought. One 
plaintiff claims to be the proprietor of cer- 
tain articles of property, and another claims 
others. If such a misjoinder, as has taken 
place in this case, were allowed, any number 
of tradesmen might join together and bring 
one action against a debtor for their separ- 
ate claims. 

We see no sufficient reason why the ac- 
tion should not proceed in its present form, 
nor do we think that the illustration adduced 
at all meets the case. There can be no diffi- 
culty in deciding upon the claims of the re- 
spective plaintiffs. The cause of action is 
common to both, viz. the attack on their resi- 
dence; the time when the injury complained 
of was committed is one and the same, and 
the parties who committed the injury are 
also the same in both cases. No Court is 
ousted of its jurisdiction by the form of this 
action, and the irregularity, if any there be, 
does not injure the defendants, but is in tbeir 
favor, inasmuch as they have to defend one 
instead of two actions ; and justice can be 
done in the form in which the suit has been 
brought. The cause, the time, the place, 
and the parties charged, being the same in 
both instances, the fact that plaintiffs have 
not a joint interest in the whole of the pro- 
perty plundered by the defendants is in our 
opinion insufficient to put them out of 
Court. Under this view of the case, we 
decree the plaintiff's appeal with all cost*, 
and dismiss the defendant's appeal with anj 
costs that may have been incurred. Tlie 
case will be returned to the Lower Court for 
decision on its merits. 
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The 23rd Februarj 1864. 

Present : 

The Hon'ble Slmmboonatb Pundit and 6. 
Campbell, Judges. 

Joint Klndoo Famllj — Fermanent 
lease 1>7 elder brother— Foftsesslon. 

Case No. 1716 of 1863. 

Special Appeal from a decision passed hy 
Baboo Huro Chunder Chatterjee, Prin- 
cipal Sudder Ameen of West Burdtoan, 
dated the Wth March 1863, reversing a 
decision passed by the Sudder Ameen of 
thai District, dated the I9th April 1862. 

Brojo Mohan Gho9e ( Defendant) Appellant, 

versus 

LacbmuD Singh Thakoor and others ( Plaint- 
iffs) Respondents. 

Baloo Luckhee Churn Bose for Appellant. 

Baboo Bhoobun Mohtin Hog for Responcf- 
enta, — ^.. 

Tbe el'kr brother in a joint Hindoo femily caiin<^ 
graat a permanent lease of land where it^is not pleaded 
or proved that any consideration was paid or applied 
towards meeting any neoesaary ^^(pensea of the joint 
family 

Long poftsessio^ under such an invalid pfttah cannot 
arailas ; gainat the minor brothers. 

Shumboonaih Pundit, J, — The ryot alone 
appeals. A mourosee pottnh was given 
k) the ryot by the brother of the plaintiffs 
while they were minors, and it is not at all 
pleaded or proved that any consideration 
was paid or applied towards meeting any 
necessary expenses of the joint family* It 
is clear that the elder brother in such a case 
bud DO legal authority to grant a permanent 
lease of the lands in dispute such as to 
make it binding upon the plaintiffs. 

The ryot farther pleads that, though the 
pottah is pronounced invalid, he having held 
possession for a long time, plaintiffs are not 
eotiiled to dispossess him altogether. This 
P^eaanot help the special appellant, be- 
cause, having held trnly under this pottah now 
foand to be invalid as against the plaintiffs, 
heetDQothave any right to hold possession 
against them. j 

We accordingly reject the special appeal . 
wilh cositt. 1 



The 24th February 1864. 

Present : 

The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge. 

Compromiae (by mother am g^uard- 
ian)— Ag'e of majority (for pro- 
prietors of revenae-paylng estates.) 

Case No. 2 of 1863. 

Regular Appeal from a decision passed by 
Mr. G, Loch^ Judge of Purneah, dated the 
19/A November 1862. 

Ranee Roushun Jahan (Plaintiff) Appellant, 

versus 

Syed Enaet Hoseein a^d others (Defendants) 
Respondents. 

Messrs. E. V. Doyne, G. C. Paul, H. Stain- 
forth, and C. Gregory, and Baboos Un- 
noda Persad -iltnterjee and Dwarhanath 
Mitter for Appellant. " 

Messrs. A. T. T. 'Peterson, R. T. Allan, 
IV, Tayler^ Moon's hee Ameer Ally, and 
Bab0o Kishen Kishore Ghose for Re- 
spondents. 

A mother as guardian has no power to make a com- 
promise on behalf of a minor daughter, nnless the com- 
promise is beneficial to the daughter's interests. 

<Srem62e.— Regulation XXVI. 1793 (fixing 18 years as 
the legal age for the exercise of the powers of a pro- 
prietor of an estate pa3ring revenue to Grovernment) ap- 
plies ni>t only to proprietor out of posaeasirm, but also 
to a CO- barer, as well as to the proprietor of an entire 
estate. 

Peacock, C. J. — We are of opinion that 
the judgment of the Court below cannot 
stand. The only issue which the Judge 
raised was " whether the deed of compro- 
'^mise dated 31st August 1856, and the 
" papers authorizing its presentation to the 
" Sudder Court in appeal, are genuine docu- 
'* ments, executed and given effect to, with 
** the knowledge and consent of the plaintiff, 
'' or fraudulent and false documents given 
** effect to mala fide by the defendants.'* 
Some evidence was given on the part of 
the plaintiff, after which, according to the 
Judge's statement in his decision, ''Mr. 
Gouldsbury wished to send a Commissioner 
to examine the plaintiff at Kissengunge ; but 
as it was only to substantiate the allegations 
in her plaint, the verificaticn to which had 
been ruled as sufficient in the High Court, 
and to which the Counsel for defendant had 
now no objection to offer, the examination 
would have caused delay, and would have 
effected no good." The examination therefore 
" was not ordered." We do not know 
precisely what the Judge means by the 
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was not sufficient^ 
the plaintiff's cage, 



above statement that tiie Couosel for the 
defendant had now no ohjociion to make to 
the veiificaiion. We understand him to 
mean ihat, as the verification is not objected 
to, the allegations of the plaintiff in her 
plaint are tantamount to evidence in her 
favor. If the Counsel for defendant ad- 
mitted them to be so, they must be taken 
as proof given by the plaintiff of the facts 
stated in the plaint, which, taken with 
the other evidence, was sufficient prim& 
facie evidence of fraud. If the Counsel 
did not intend to admit that the phiint was 
to be received aa evidence, the Judge 
ought to have allowed the plaintiff to give 
evidence herself, in addition to the evi- 
dence of the witnessef^whom she had called. 
She might have com^forwrd and sworn 
that she never <JSfiUted the documents 
which she called Af^4d^^^ ^^^ false, and 
that she never knew o7 th^^al state of the 

case until she W^ainelflj^^J^^iSj;*^ On 
the other hand,^ toving h fl^^IiSTr there 

ipport of 
[Te s^iDpeirtlllLdefbnd- 
ant from going into evidenee^^nd c^^ ou 
be unjust for us to decide {heV^e witl 
allowing the defendant to call y^hN^tn 
as he may tliink fit. We hvLve^jao su^ciont 
evidence before us to sa]v that a cast 
been made out on the part or^4i£ plaintiff, 
whether, if a prim& facie case haSSi^n made 
out for plaintiff, the defendant isaM^ to 
rebut it. 

There is another ground upon which the 
case must be remanded. The issue laid 
down by the Judge onlj affected that portion 
of the plaintiff's father's share of the grand- 
father Deedar Hossein's property, which was 
the subject of the former suit. But the 
plaintiff also claimed a further portion of 
Rojah Deedar Hossein's property, which, ac- 
cording to her statement, passed to her uncle 
Edoo and to her grand-mother, and also 7 
gundahs I courie 4 J krants of the 1 anna 
8 gundahs share of the property of the late 
Hanee Shoomrun recovered by defendant 
Enaet Hossein by the decree of the Privy 
! Council. As to these portions of the pro- 
perty no issue was raised, and the decision 
of the late Sudder Court did not itpply to them, 
inasmuch as they formed no part of the 
property claimed in the former suit. 

The case must also go back for. another 
purpose, namely, to ascertain, whether she 
was under age at the time when the alleged 
compromise was ejected, because, if she was 
under age, it will then be necessary, whether 
the compromise was fraudulent or not^ to 



ascertain whether it was binding upon the 
plaintiff as being a beneficial compromise, 
which her mother, as guardian, was authorized 
to make on her behalf. Supposing, then, it 
should he found that the plaintiff was under 
age, and that there was no frand or mis- 
representation on. the part of the motiier, 
the question will arise whether the mother, 
as guardian of the plaintiff, did compromise 
the plaintiff's suit, as well as her own, and 
whether such compromise bound the plaint- 
iff; The mother, in her answer, says, that 
she only compromised her own suit, and she 
might have been examined as a witness. If 
she compromised the plaintiff's suit, whilst 
the plaintiff was under age, it must be tried 
whether the compromise was beneficial to 
the daughter's interests, for otherwise the 
mother, as guardian, had no power to mftke 
a compromise on behalf of her daughter. The 
Judge has not entered into those questions 
at all, neither did he raise any issues as to 
them. When he comes to try those quest ions, 
there are many important facts which will 
require to be considered by him. The peii- 
tion of compromise, in the daughter's suit, was 
presented, by the mother as guardian, as well 
s by the daughter, who was represented to 
attained her majority. If the daughter 
hlhk ^attained her majority, the mother had 
no -pow^^"^^mpromise the suit. Tho 
aughter lft i L^ tl il W A u id(>a had come to her 
tti^t she wdLld lose the suit and have heavy 
__ to paySsJUi considering the question 
of fraud, it will be material to ascertain, if 
she executed the petition, who led her to 
the idea, and by what rac^ans 

It appears that the 31,400 rupees, alleged 
to have been paid by the defendant, were 
not paid to the guardian, but that part 
was remitted, part allowed for the purchase- 
money of a putnee talook granted to the 
mother alone, and not to the guardian for 
the infant, and that part was secured by a 
tumasook. There are important matters to 
be taken into consideration in deciding whe* 
ther the compromise was beneficial to the 
plaintiff. It seems that the mother got the 
full benefit of the money, and there is no 
evidence to show that the plaintiff has ever 
received any portion of the money or toy 
part of the profits of the putnee talook. 

Then, again, we have not the tumasook 
before us, and we do not know whether it 
will be proved or not, and, if proved, whether 
the plaintiff appears to have any interest in 
it ; therelt^e it will be a question for the 
Judge to consider whether the tumasook, ii 
given, appears upon the face of U to Iw* 
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beee given for the benefit of the plttintitif or 
of her mother alone, whether the tumasook 
has ever been paid, and whether tlie plaint- 
iff has ever received any portion of the 
money secured by it. 

Then, as to part of the money having 
heed remitted, we do not know how mach 
of the 41,000 rupees, mentioned in the re- 
ceipt, was remitted, and for what purpose. 
As the putnee talook was granted only the 
day before the petition, no rent could have 
been due, and, therefore, none could have 
been remitted on account of the rent of the 
patoee. 

Again it is alleged by the defendant, in 
the 3rd para, of his written statement, that 
"afterwards the plaintiff herself, in con- 
"janetion with her mother, continued to 
"receive the allowance fixed by Deedar 
"Hoesein, tendering receipts of 2l8t Gheyt 
« 1264, 24th Assin 1265, 2drd Assin, and 
<*26th Falgoon 1266, and deducting the 
<*aiiiouul8 from the rent of the putnee 
" mehal of one-half of Talooks Dhuntallah, 
**hc.** Whether these receipts were really 
sigoed and given by the phiintiff, or merely 
alleged by the defendant to have been given 
bj ber, and if she really executed, whether 
she was of a^e at the time or not, ajre^ fall 
matters to bo considered bj^ the Judge. 
Besides, the defendant says tliat*i;1i9 receipts 
were given, but he does not say whether 
the amounts were paid, or whether the 
plaintiff derived any benefit for the allowance 
of these sums in discharge of the rent of 
the putnee, which apparently belonged solely 
I to the mother. All these matters must be 
eoquired into. 

It is contended, on behalf of the plaint- 
iff, that, according to Begulation XXVI 
I of 1793, the plaintiff had not attained 
I the age of majority, because the plaint- 
i iff being stated to be a proprietor of an 
' estate paying revenue to Government, 
bj virtue of that Begulation she was not 
of age until she attained her eighteenth 
year. It is alleged, in paragraph 4 of the 
defendant's written statement, which he 
, verified on oath, that " the plaintiff's allega- 
"tioniu the plaint that she attained her 
**^majoriiy on the 9th July 1859 is utterly 
*' false, because the. Jact of her birth on the 
"6fA Mangh 1247 will be proved by her 
" horoicope, ^c." Now, if tl>e defendant's 
statement be true that the lady was born 
00 the 6th Maugh 1247, it shows that she 
was not eighteen until a year after the com- 
promise, and Regulation XXVI of 1793 re- 
qotred her to attain the age of eighteeq be- 



fore she could exercise the powers of a 
proprietor of an estate paying revenue to 
GoYernment. One case has been cited, 
which was decided by Mr. Justice Elphin- 
stone Jackson and Mr. Justice Koberts, to 
shew that this Regulation did not apply to 
a proprietor of an estate out of possession. 
But that decision appears to us to be in- 
consistent with the former cases decided by 
the Sudder Court, and not to be a correct 
construction of the Regulation itself. 

The Regulation recites : — *' By the origi- 
** nal rules for the Decennial Settlement of 
** the three provinces, minors were declared 
*' disqualified for the management of their 
** estates ; and according to the rules for the 
** establishment and guidance of the Court of 
" Wards passed on the 15th of July 1791, 
*' aud re-enacted with modifications by Re- 
** gulation X of 1793, Hhe minority of pro- 
" prietors of loD^k^is limited to the expir- 
<' ution of the fifteenth year. In fixing this 
•* period, Governraeikt' were guided solely 
** by legal cousideratiohs, tlie Mahomedan 
** and Hindoo Laws, although they prescribe 
*' no specific aj(e for the termination of mi- 
;** nority, indirectly pointing out the fifteenth 
** year as the time when persons are to be 
" considered competent to the management 
** of their affairs. Instances, however, have 
" recently occurred that evince the inex- 
" pediency of vesting proprietors with the 
** charge of their lands at this early period ; 
" and general principles which have their 
" foundation in human nature justify the 
** conclusion that the same effects would 
<* result in similar cases that might here- 
<* ttffer occur were the cause allowed to ex- 
** ist. At this early age the proprietors 
** must necessarily be unacquainted with the 
** laws and regulations which they are bound 
*« to observe in the management of their es- 
<< tates, and their understanding cannot be 
" sufficiently matured to render them sensi- 
<* ble that their welfare depends upon their 
" making the acquirement of this know- 
" ledge, the chief object of their pursuit. 
" Emancipated from the control of their 
" guardians, and with their property at their 
** disposal, they abandon themselves to those 
" pleasures to which their youth naturally 
** inclines them ; the management of their 
** estates consequently devolves to favorites 
** or dependants, who are interested in con- 
'* firming them in habits of dissipation, until 
*' they have lost both the capacity and in- 
♦* clination to assume the direction of theii 
" own affairs. But the pernicious conse- 
^' quenoes, resulting from the incapacity of 
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'' the proprietors, are not confiDed to them- 
** selves. The cultivators of the soil, and 
•* the various orders of people residing upon 
** their lands, suffer equally by the rapacity 
'' and mismanagement of their agents, the 
" payment of public revenue is withheld, 
** and the improvement of the country re- 
** tarded. It is, therefore, incumbeut on the 
** Government, as well as with the view to 
** the future welfare of the proprietors of 
'* land in general, as to protect the country 
" from the frequent shocks to which it 
^* would necessarily be liable from their 
** want of education and early corruption of 
'' morals, to extend the term of their minor- 
** ity to an age by which, with due atteu- 
*^ tion on the part of their guardians, they 
*^ may be rendered qualified for the manage- 
'* ment of their estates.'* 

Section 2 goes on to provide :— " The rule 
** contained in Section 2d Regulation X of 
'* 1793, which limits the minority of Hindoo 
** and Muhomedan proprietors of estates 
'* paying revenue to Government to the 
*^ expiration of the fifteenth year, is hereby 
'' rescinded, and the minority of such pro- 
** prietors is declared to extend to the end 
" of the eighteenth year." 

There was a subsequent decision in which 
Mr. Justice Louis Jackson and Mr. Justice 
Campl>ell held that eighteen was the age 
of majority. Then there is a decision 
reported at page 108 of the Sudder 
Court's Decisions for 1857, in which it 
was held by a minority of a Full Bench of 
Ave Judges that the plaintiff in a suit for 
arrears of rent was entitled to deduction of 
the time during which he was under 
18, notwithstanding his estate was then 
under a guardian, or the Court of Wards. 
In another case, which was cited by Mr. 
Doyne, reported at page 1339 of the Deci- 
sions for the same year, it was held by a 
Bench of three Judges that the plaintiff, 
being a co-proprietor of an estate, when his 
uncle, whose share of the property was in 
dispute, died, was entitled to calculate his 
majority from the time of being 18 years 
old according to Section 2 Regulation XXVI 
of 1793. This shows that the Regulation 
extends not only to proprietors out of pos- 
session (for the plaintiff in that case was 
suing to recover his estate) and that it 
applies to u co-sharer, as well as to the pro- 
prietor of an entire estate. Another case 
was cited by Mr. Doyne, reported at page 
1349 of the Decisions f<ir 1858, by which 
the order of the Lower Court, iu a summary 
case, di^missiug the petitiouet's suit iusti- 



tuted by her during her minority, was 
affirmed ; minority in her case being held to 
extend to 18 years of age, as she sued as 
proprietor of an estate' payings revenue to 
Government. 

We think that these decisions put a 
right construction upon the Regulation, 
and that, even according to the defend- 
ant's written statement, the plaintiff had 
not attained majority when the compromise 
is alleged to have been effected. We do 
not, however, intend to decide this point 
finally. As the case may eventually go up 
iu appeal to the Privy Council, we think 
that the whole question should be fully tried, 
in order that it may be ascertained whether, 
according to Mahomedan Law, independently 
of the Regulation above referred to, the 
plaintiff was of full age at the time of the 
execution of the compromise. The Judge 
will probably be guided by our view of th« 
construction of the Regulation. If the case 
should again come up to this Court in appeal 
from the Judge below, and the question 
arise as to the proper construction to be pat 
on Regulation XXVI of 1793, we shall pro- 
bably refer that point for a decision by a Full 
Bench, but we wish the facts to be first 
proved, and do not decide the point of law 
now. 

We, therefore, think that the ease must be 
remanded to try the following issues, in 
addition to the one laid down by the ZiUah 
Judge : — 

Ist — Was the plaintiff of age, according 
to the Mahomedan Law, independently of 
Regulation XXVI of 1793 at the time when 
the alleged compromise was effected ? 

2nd. — Did the plaintiff execute the docu- 
ments which purport to have been executed 
by her, or any and which of them ? 

Srd. — If so, was she induced to execute 
the sane by means of fraud or misrepresen- 
tation ? 

4th. — Was the compromise a fair one and 
beneficial to the plaintiff? 

5M. — Did the plaintiff receive any portioi 
of the money alleged to have been paid by 
the defendant, or any portion of the profits 
of the putuee talook ? 

6M.— Did the plaintiff's mother, Eliobuo- 
issH, receive the money mentioned in the 
receipt, or any and what portion of it, or any 
tumasook for any and what part of it ; and, if 
so, was the tumasook for the payment to 
Kbobunissa alone, or to her and the plaintiff 
jointly ? 

Tth, — Were all, or any, and which of the 
receipts alleged by the defendant in bid 
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wiitteD statement, to have been executed by 
the plaiatifP, executed by her ; aud» if so, 
were they obtained by fraud or misrepre- 
sentatioD, and had the plaintiff at the date 
of any and which of those receipts attained 
her majority according to Mahomedau Law, 
irrespective of the Regulation XXYI of 
1793? 

Sth, — Was the decree in the Zillah Court 
of Pnrneah of the 30th August 1856, 
establishing the receipt for the 31,400 
rupees, obtained by fraud or misrepresenta- 
tioa? 

9ik, — Was the decree of the Sudder Court 
of the 10th December 1856, founded on the 
tilled compromise, obtained by fraud or 
misrepresentation ? 

lOth, — If not, was it binding on the plaintiff 
88 carrying out an arrangement beneficial to 
ber, which her mother, as her guardian, was 
competent to enter into ? 

These are the issues which we consider 
necessary for a proper determination of the 
plaintiff's right to set aside the decree of 
the Sudder Court. It appears to us that 
this appeal is in the nature of a bill for a 
refiew of judgment, and> therefore, when that 
decree is set aside by virtue of a regular 
suit, the same rights will arise as if the 
Court, upon review of judgment, had set aside 
its own decree. The above issues will apply, 
of course, to the plaintiff's claim, only so far 
as affects that portion, of Deedar Ilossein's 
property which was the subject of the 
former suit. But they do not apply to the 
shares which belonged to her uncle and her 
grand-motherpor to the share of the pro- 
perty recovered by defendaut by the decree 
of the Privy Council. These are wholly 
distinct matters from that at issue before 
Mr. Loch, and therefore as to them, we 
think it proper to lay down the following 
issaes to be tried by the Judge : — 

\st. — Did the father of ihe plaintiff sur- 
vive her uncle Edoo Hossein, and is the 
plaintiff entitled to recover any and what 
portion of the share, if any, of her uncle 
Edoo Hossein of the estate of the plain tiff*s 
late grand- father Rnjiih Deedar Hossein ? 

2Hd, — Did Edoo Hossein receive the allow- 
aoce given by his falher*s wiil> or assent to 
the will ? 

3r(;f.— Did the plaintiff's grand-mother 
Mussamut Beebee Lodheen alias Syuea 
succeed to any and what portion of the 
estate of Rajah Deedar Hossein ? 

4M.— Did Beebee Lodheen take the allow* 
anoe as alleged in the defendant's written 
sUtem«ut ? 



Sth, — Is the plaintiff entitled to recover any 
and what portion of Beebee Lodheen's share, 
if any, of Rajah Deedar Hossein's estate ? 

6M.-^Is the plaintiff entitled to recover 
any and what portion of the 1 anna 8 gun- 
dahs share of the zemindaree of Soorjapore, 
recovered by the defendant under the decree 
of the Privy Council dated the 11th July 
1859? 

It appears to us that it would be very in- 
convenient and probably perplexing to the 
Judge to try all the issues. In order that 
the Judge's mind may not be distracted by 
mixing up two different cases, we think 
that he should first try the issues as to that 
portion of the father's share which was the 
subject of the former suit, and having done 
so to try the issues which relate to the pro- 
perty not included in the former suit. Pro- 
bably, the witnesses may not be the same in 
both cases. But, even if they should be the 
same, very little delay will be caused, for the 
second set of issues may be put down for 
trial, and may be tried as soon as the ffrst 
trial has been completed. 

The case must be restored to its original 
number on the Judge's file, and tried as 
speedily as possible, after allowing both 
parties reasonable time to procure their 
witnesses. As there are new issues raised, 
and the Judge stopped the defendant from go- 
ing into evidence, we think that either party 
should be at libeity to call such further evi- 
dence as he or she may think necessary, and 
we, therefore, order such additional evidence 
to be taken. The Judge having refused to 
send a commission for the examination of the 
plaintiff, we order that he allow the plaint- 
iff and also her mother to be examined by 
either party under commission, upon being 
satisfied that they are entitled to the privi- 
lege of being examined in that manner. 
The Judge is also directed to examine the 
Rajah Enayet Hossein and Asgar Ally, 
whose evidence, in our opinion, is very im- 
portant in this case. The Rajah should also 
be required to produce the original receipt 
dated the 6th Sraban 1251, alleged in the 
defendant's written statement to have 
been granted by the plaintiff^s father in 
conjunction with Buhadoor Hossein, Mu- 
nerooddeen Hossein, and others, sons and 
daughtei'S of Rnjah Deedar Hossein ; and 
if the same has been filed in any other 
suit, the Judge is directed to send for 
the original, and require the execution 
of it to be proved. Many copies of 
oiiginal documents appear to have been 
filed by the dcfeudaat Rujoh Enayet Hossein, 
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bui the Judge should not admit the copies, 
unless it be proved that the originals are 
lost or destroyed ; and, if the originals be 
produced, the Judge should require strict 
proof of their execution. 

The nuthee in this case will be sent back 
to the Judge. Any other papers which may 
be required in this case can be applied for 
by the parties, or sent for by the Judge. It 
is further ordered that a printed copy of the 
papers translated for this Court be seat to 
the Judge, with the nuthee for his couve* 
nience only, but the printed copy is not to 
be considered as bindiag upon him as to the 
correctness of the translations or otherwise 



The 24lh February 1864. 

Present : 

The Hon*ble W. Morgan audShumbhoonauth 
Pundit, Judges, 

Xiimltation— Inberltanoo— Blndoo 
Widow. 

Case No. 1380 of 1863. 

Special Appeal /rom a dtcision passed by 
Mr. E. S, Pearson, Judge oj Tirhoot, 
dated the 2 1st January 1863, affirming 
. a decision passed by the Principal Sad- 
der Ameen of that District, dated the 
17 th January 1862. 

Mussamut Farbutty MuAessa (Plaintiff) 
Appeflantf 

versus 

llussamut Eajoo and others (Defendants) 
Respondents, 

Baboo s Kally Mohun Doss, Debender Na- 
rain Bose, Mirtonjoy Mookerjee, Opro- 
hash Chunder Mookerjee, and Kally Kis- 
sen Sen for Appellant, 

No one for Respondents. 

Adverse possession which bars a Hindoo widow repre- 
senting the estate of her deceased husband also bars 
the heir after her. 

Morgan, J, — The defendants have held 
possession of the land ever sinre the 
year 1842, when the father of the plaint- 
iff (special appellant) died. Whether the 
alleged hibanamah from the plaintiff's father 
to the defendants is a forgery or not, the 
defendants have had an adverse possession 
for upwards of twenty years from the fa- 
ther's death. It is clear that the widow, b} 
her neglect, has lost all right of suit ; and 
there are authorities to show that the widow 
fully represents the estate leflb by her hos- 
band| a^d that adverse possession which bars 



her, bars the heir also after her. But if it 
be considered, in the present case, that ihe 
daughter also might have sued after ber 
father's death, can she now sue ? She wu 
a minor at the time, but she attained her full 
age more than three years before the com- 
mencement of this suit, which ib, therefore, 
barred by Section 1 1 of Act XIV of 1859. 
The Court finds that there has been no 
collusion between the widow and the de- 
fendants. The plaintiff's suit is for the re- 
covery of the property, and to obtain the 
registration of the plaintiff^s name as pro- 
prietor. The Lower Appellate Court is of 
opinion that the plaintiff, though she can- 
not maintain her present suit, may sue after 
the death of her mother. Whether this dic- 
tum is right or not, or whether (as was 
contended) the plaintiff may now maintaiu 
a suit of a different description or not, it is 
needless to determine. I confine myself to 
the suit before me, which is I hold barred 
by limitation. 

Dismiss the special appeal. 

Shumboonath Pundit, J. — According to 
my view of the rights of a Hindoo widow 
in possession of the estate of her de- 
ceased husband, in certain matters, she 
represents the estate completely, such as 
manngement, recovery, protection of move- 
able and immoveable, collection of rents, 
debts, &c. In these matters, according to 
the Hindoo Law, as practically understood in 
this country, though by the acts of the 
widow of omission and commission, there 
may be loss to the estate, actual diminution 
from the quantity of lands, of stock, and de- 
crease of profits, as long as ber proceedings 
are bona fide, no other heir of the husband, 
whose rights are contingent during ber life, 
has any right to interfere. She is not to 
be molested in her management, and her 
possession is not to be interfered with, on 
the ground that the estate can be, ia any 
one of these matters, better looked after by 
a different line of conduct. She is at per- 
fect liberty to act according to her own dis- 
cretion. No next heir of her husband can 
revive, after or before her death, a boundary 
question settled in the presence of or by 
the widow, or a demand allowed by her to 
become affected by limitation. The next 
heir may, however, on the ground of collu- 
sion, have a right in some cases, such as a 
boundary settlement, &c., to obtain from the 
Courts of Justice a declaration during the 
life of the widow that her collusive act wiii 
not operate to the injury of his interests 
when entitled to take possession m P^' 
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prieior. The next heir of her husband, 
irho is authorized to bring an action for 
•uch a redress on the grouud of prevention 
of waste, inust, however, be required to do so 
within the time allowed, calculating his cause 
of action from the time that the alleged 
collusive act was performed. In matters in 
which the widow deals with the property in 
a manner that her acts last for her life, nnd 
then (heir existence and operation is likely 
to go beyond her life, such as a gift, sale, or 
a permanent lease of landed property, the 
next heir has a right to ask a Court of Jus- 
tice to decide whether her act was or was 
not beyond her limited powers, or that she 
had exercised her powers with or without 
loj necessity recognized by the Hindoo Law 
as authority for such acts of alienation. 

If snch a suit is brought daring the life 
of the widow, and it has now been ruled that 
it can be brought at any time during her 
life, it must be simply for a declaration of 
right, and cannot be for proprietory posses- 
sion. On the ground of such acts of waste, 
the next heir also has a right to ask Courts 
of £quity to dispossess the widow, and to 
order the estate to be held by a receiver for 
her benefit, and he himself may get the re- 
eeiverfihip with or without security, as the 
beat person entitled to be selected for the 
office. 

As persons deriving their title fi:om widows 
caanot but know that they are dealing with 
a proprietor whose rights are comparatively 
limited, it is not in anywise unfair that it 
has been ruled that, for setting aside the 
illegal acts of alienation by the widow, the 
next heir might not, if he like, sue at all dur- 
ing the widow's life ; but calculating his cause 
of action from the time when his right to 
hold possession arises to him on her death 
can bring an action in due time from her 
death. In matters, however, where third 
ptrties set up a title against the estate of the 
hosbaDd of the widow, adverse to the widow 
•s well as to other next heirs of her husband, 
it is clear that either these heirs have no 
right to bring any action, or that their rights 
in these matters are exactly as in matters 
for which the widow completely represents 
the eaUte ; bat still these next heirs of her 
hoaband have a right to interfere. Here 
the title is not acknowledged to be de^ived 
from the widow, but is adverse to the widow 
herself. Many cases coming under this class 
^ight be matters already noticed under the 
head of cases in which any other person, 
^ides the widow, do not ordinarily possess 
> right to interfere J bat wherever there is 



any right to the next heir to sue for redresa 
in any such matter, he must be required to 
do so within the period allowed to the widow 
hersi'lf, subject, however, to any decrease or 
increase for existence or non-existence 
of a disqualification in him as compared 
with the widow. The next heir may be a 
minor, when the cause of action arose, and 
the widow may not be so, and vice versd^ 
The right of a Hindoo son and grandson 
where Mitakshnra prevails, with regard 
to the ancestral property left by his grand- 
father and great grand-father, may also be of 
this class. As these co-heirs are supposed ta 
have a right ngninst the will of their father 
and grand-father with regard to ancestral 
property to ask for partition (see Madras 
Decisions of the High Court O. J., page 77, 
November 1862) it may, perhaps, be proper 
to rule that a title created by the father or 
grand-father of the co-heir, after the birth 
of the latter in favor of a stranger, must be 
equally adverse to him ; and so he must 
sue, though only for declaration, within the 
period of limitation, from the time of the 
creation of the title. The decisions of Courts 
in Bengal have, however, considered these 
inchoate rights of these co-heirs not to be 
so substantial as described above, but a 
little better than the rights enjoyed by the 
next heirs of the husband of a widow, with 
reference to her illegal alienations, and ac- 
cordingly the rules of limitation have hither- 
to been equally the same in both cases. 
Whether adoption, which, I admit, cannot in 
any case be supposed to take place without 
the intervention of the widow, should be 
classed under this, or under the head 
of titles created by the widow, is a 
quite different question. The decision of 
the late Sudder Court, dated 2nd August 
1850, reported in page 369, appears to 
have classed adoptions under the first 
head and perhaps properly. It may be al- 
lowed that, in some cases besides adoption, 
where a title claimed by a stranger is ad- 
verse to the widow, and also to the next 
heir, the latter may have an independent 
right of his own to sue to set aside such a 
title. In the case of a gift under a will 
from the father, as in this case, set up by a 
third party, the co-heir may have a right 
to sue to disprove the will for his own bene- 
fit, just as the widow undoubtedly has. I 
am not prepared to admit that, if the widow 
is inclined bona fide to believe that the will 
was a valid one, that the next heir is not, 
therefore, empowered to brinj; an action to 
prove its invalidity. The Bona fide admis^ 
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Bion by the widow regarding the genuine- 
ness of the will to her own prejudice is not 
a bar to the complaint of the next heir for 
proving its forgery, but must, after all, oper- 
ate as a very strong proof of its genuineness. 
I am not, however, prepared to say that the 
next heir will be allowed to bring an action 
against the bona fide creditor of the estate, 
on the ground that a certain bond or mort- 
gage claimed by a third party, as executed 
by the father and allowed by the widow to 
be good, was not either valid or genuine. 
In short, it is not easy to make out what are 
the cases connected with the rights of third 
parties in which the next heir of the hus- 
band of the widow can be allowed to sue. 
If such suits can, for any matter, be brought 
at all by the next heir, it is certain they 
must be brought within the period allowed 
by law from the time of the thing being done 
or set up to have been done. On no account, 
under no good principle of law, the next 
heir, whenever he has a right to sue, can be 
permitted to sue for declaration at any time 
during the life, or virtually for obtaining 
possession after the death of the widow, 
taking that period as the commencement of 
ills cause of action. I think that, iu the pre- 
sent case, the daughter, as the next heir of 
her husband, and if there had been a son to 
the daughter, that son, too, but only if he had 
been born before the death of his maternal 
grand-father, might have, notwithstanding 
the intervention of the mother and the ma- 
ternal grand-mother, a right to sue to 
prove that the husband of the widow did not 
execute the will. {See Decisions dated 24th 
December 1859, pa^e 1623, and 31st of 
May 1858, page 1103.) I allude alone to 
the rights of a grandson by daughter, and 
say that the grandson must have been born 
when the act complained of was committed 
or set up, because, just as the widow so the 
daughter, are both intervening women, en- 
joying only limited rights, and the daugh- 
ter's son is the only next male heir, enjoy- 
ing full proprietory right. It is also clear 
that, on proving that a certain act pleaded by 
a stranger to have been done by his mater- 
Dai grand-father was not or could not be 
legally done by the said ancestor, a grand- 
son born after the commission of the act 
complained cannot legally have a right to 
interfere, just as, where Mitaksliara prevails, a 
son, not born at the time of the sale of any 
ancestral property, cannot claim to set aside 
any such act of alienation. The decisions 
of this Court which allow that the co-heir 
can sue within the period of limitation from 



the death of his ancestor, do not, I think, 
allow such a son to sue for recovery cf 
property sold without his consent at a timt 
when he was not in existence. A grandson, 
born after any iHegal alienation by bis 
mother or grand-mother, where the title is 
expressedly derived from these females, may 
sue during their life, or for a better redress 
on his own title becoming indefeasible. The 
exercise of the right which the daughter 
possesses under the Hindoo Law, with re- 
ference to titles from her father pleaded 
by a third party, cannot be deferred 
to the death of the intervening widow, 
without any regard to the operation of 
the Law of Limitation, and no new cause can 
in such a case arise to her from the death of the 
intervening widow. When the decisions of 
the Civil Courts appear to allow that the 
daughter may sue for her rights connected 
with these matters within twelve years of 
the death of the intervening widow, it will 
not be considered hai*d if, according to my 
view expressed above, she or any male next 
heir of the widow is required to sue 
within twelve years of the actual cause of 
actioui and is not allowed to sue afterwards 
when the title to set aside is pleaded by a 
stranger adverse to the widow herself. If 
the plaintiff in the present case has a right 
of action, she might have sued without 9ii\j 
reference to any collusion with her mother. 
Now, if it is argued that in all such matters 
she can only sue on the allegation of fraud, 
and that, too, after the death of her mother, I 
say if she has a right to sue after the death 
of the mother, she might also sue at any 
time on the ground of fraud during her life. 
But I entertain great doubts regarding her 
right to sue for possession on the ground 
of collusion after the death of her mother. 
The title in this ease, pleaded by the defeod- 
ants in possession, is one alleged to have 
been derived from her father, aud not from 
her mother. It is, however, clear that plaintiff 
willingly and falsely, and, according to ray 
view, unnecessarily brought this action upon 
an unfounded charge of collusion between 
her mother and the defendants in adverse pos- 
session. If she had succeeded in establishing 
this collusion, she, under her rights as hither- 
to understood in our Courts, might have 
obtained a declaration in adjudication o( 
issues of facts, without any reference to the 
date of the setting up of the will of her 
father, or of the existence of her mother. 
If plaintiff, however, had sued upon the 
ground that, irrespective of collusion, she has 
a right to put in issue the alleged will of 
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iier ^Uier, she would be required to sue 
witbin twelve years of the setting up of the 
Slid will ; and as the cause of actiou on this 
ground arose to her during her minority, and 
under the law as construed by the decision 
dated 23rd May 1856, she might sue within 
12 years of her majority, this actiou, being 
brought by her within that time, would have 
been in time. lu such a case she could only 
Bue for dechiration, but not for possession as 
ehe has. Though Act VIII of. 1859 allows 
Coorts to modify plaints, I do not think that 
it can safely be done in this case, and to the 
extent required to be done. Although I see 
thai, if she has to sue under any such right 
BOW in a new oase, she would not be in time, 
as her action will be more than three years 
after her majority, I do not think it proper 
to graut any indulgence to the present 
plaiutifi. 

If it be decided that plaintiff has no cause 

of action at all in such a case, even if she 

were now suing within twelve years of the 

death of her father or mother, there is an 

end of the casd. There would be no ueces- 

iity even to say that the limitation, which 

has applied to the mother, has also applied to 

her right. It is a doubtful matter whether 

she, as against the stranger owing to the 

intervention of the widow after all, has any 

cause of action at all. If it is decided that 

she might sue after the death of her mother, 

not under Section 15 of Act VIII of 1859, 

but under general principles of Hindoo Law, 

she might be pemitted to sue because, if not 

allowed to sue now, it may not be easy for 

her to keep and produce evidence connected 

with the matters of fact likely to be put to 

issue if her case proceeds. She could not, 

however, be allowed to sue for possession, or 

even for a declaration, saying that the mother 

having become disqualified to sue, because 

she has not sued for twelve years, she, as 

the next heir, is now entitled to sue. That 

would be granting her a new right, not re- 

ooguized eitlier by the Regulation or by the 

Hiudoo Law. 

But it is clear that the views I entertain 
regarding the right to sue in this case are 
epposed to several leading decisions of this 
Court and of the late Sudder Court that 
the plaintiff laid her case in a different man- 
ner ; and it is also clear that, on the merits, 
the fact of the silence and acquiescence of the 
mother, without any collusion, not found by 
the Lower Appellate Court as a fact, would 
^ a most hopeless obstacle in the way of 
obtaining any decision on the merits favor- 
able to the interests of the plaintiffi I think 



it, therefore, safe and proper to proceed ac- 
cording to the established precedents, and 
to decide that in this case, her right to sue 
is barred by the existence of her mother, 
and therefore dismiss the appeal with costs. 



The 24th February 1864. 

PresBvt : 

The Hon'ble H. V. Bayley and W. S. Seton- 
Karr, Judges, 

Review of Juderment<-Seoond appU* 
oatiooB— Onus proband!. 

Case No. 381 of 1863, 

Regular Appeal from a decision passed by 
the Judge of Beerhhoom^ dated the 27th 
April 1863. 

Kasheenath Roy and another (Defendants) 
Appellants^ 

versus 

Luckheennrain Chatterjee and others 
(Plaintiffs) Respondents, 

Bahoos Greesh Chunder Ghose and 
Romanath Rose for Appellants. 

Baboo Kishen Sucea Mookerjee for 
Respondents. 

Suit laid at rupees 1,000. 

Section 378 Act VIII of 1859 does not bar a seoond 
application for review of jadginent being entertained 
after the diamiasal of the first. 

Wheuever a petition for review of jadgmcait is pre- 
sented after 90 days, it is iudispensable that the party 
preferring such petition should, in the lirst instance, 
account for the delay. 

Raikesy J, — Appellants' pleader did not 
enter on the merits of this case, but took 
a legal objection to the judgment being 
allowed to stand, on tlie ground that the 
Judge having first passed an order in the 
appellants' favor on the 81st December 
1860, dismissing the claim of the plain tifi*, 
and again on the 7th of December 1861, 
rejected an application of review filed by the 
plaintiff on the 18th of August 1861, had, 
on the presentation of a second application, 
admitted the cose to review on the 7th of 
January 1863, and ultimately decreed the 
case for the plaiutiff on the 27th April of 
the same year 

Appellants' pleader argued that, by Sec- 
tion 378 Act VIII of 1859, no second 
application for review could be entertained 
by the Court below after dismissing the first, 
as Section 378 provides that the order of the 
Court, whether for rgecting the application 
or for granting the loviewi shall h^ final; 
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secondly that, under the precedent afforded 
by the judgment of the Privy Council in 
the case of Maharajah Mohessur Singh 
versus The Bengal Government, an appli- 
cation to a Court for a review of its judg- 
ment must be presented within the time 
required by law for presenting such appli- 
cations, or if not presented within the time 
prescribed, good and sufficient cause for the 
delay must be shewn to the satisfaction of 
the Court ; that, in the present instance, al- 
though the law requires that " the appli- 
cation shall be made within ninety days 
from the date of the decree," the first appli- 
cation was not filed until the 18th of August 
1861, or 7 months and 17 days after the 
31st of December 1860, the date of the 
decree, nor the second application until the 
13th of January 1862, or nearly twelve 
months from date of the judgment; and 
nowitbstanding the proviso in the law 
which requires that the party who is after 
time shall show just and reasonable cause to 
the satisfaction of the Court for not having 
preferred such application within the limited 
period ; and the Judge distinctly held that no 
such cause of delay had been made out, and 
upon that ground rejected the application ; 
yet on the second time of making it, thpugh 
no further cause of delay was adverted to, 
the Judge granted the review solely upon 
grounds affecting the merits of the judgment, 
and has thus, the pleader argues, contravened 
the law ; and the judgment subsequently 
passed should, under the precedent of the 
Privy Council referred to, be set aside as 
null and avoid, and the previous judgment 
restored in favor of the appellant. 

Upon the^r*f point pleaded by the ap- 
pellant as to the finality of any order pnssed 
on an application for review of judgment, we 
think the words bear a different construction 
from that put upon them in the arguments 
of the pleader. It appears to us that the 
Section only means to imply that the order, 
whether for rejecting the application or 
granting the review, shall not be open to 
appeal, and in that sense final. But as one 
of the grounds on which a review may be 
sought is defined in Section 376 to be the 
discovery of new matter or evidence not 
within the knowledge of the applicant or 
within his power to adduce at the time when 
the decree was passed, we do not think it 
could be intended to bar a review upon such 
obviously just ground, although a previous 
application upon some other ground before 
the diftcovery of new matter or evideace had 
been rejected. We are, thereforOi of opinion 



that the first ground taken by the appellant 
is not tenable.* 

Upon the second point, ru., the aathcnity 
of the Judge to grant a review on an ap- 
plication presented after the prescribed pe- 
riod of ninety days from the date of the 
decree, unless the delay was accounted for, 
we are of opinion that the law requires that 
such application be rejected. 

The law upon this point is contained in 
Section 377- of the Procedure Code which 
provides as follows : — <* The application shall 
** be made within ninety days from the date 
'* of the decree, unless the party preferring 
*^ the same shall be able to show just and 
'' reasonable cause, to the satisfaction of 
" the Court, for not having preferred sach 
'' application within the limited period.'' 

Now, following the decision of the Pnvy 
Council in the case of Mohessur Singh, quoted 
by the appellant, which is strictly applicable 
to the present case, we may remark that, 
whenever a petition of review of any judg- 
ment is presented after ninety days, it is 
indispensable that the party preferring saeh 
petition should, in the first instance, aooooat 
for the delay. The delay being satisfactorily 
accounted for, the review is to be granted, if, 
upon a consideration of the reasons stated, 
the circumstances of the case shall appear ia 
justice to require it. 

Now, to apply this view of the law to the 
present case, we find that the Judge, on tbe 
7th December 1861, rejected the plaintiff's 
application of review which had been pre- 
sented by him on the 18th August previous, 
because although plaintiff had accounted for 
the delay by stating that the documents bo 
wished to submit for the consideration of the 
Judge were not available to him until afler the 
expiry of the prescribed limit, the Judge held 
that being old official papers they had been 
just as available to the plaintiff when the case 
was previously tried as afterwards. The 
reasons stated therefore did not account for tbe 
delay, and he rejected the petition. So far, 
then, it appears to us the order of the Judge 
was correct. But on the 1 3th January follow- 
ing, another petition was presented calling 
the Judge's attention to the grounds upon 
which the review had been sought, namelft 
that the Judge had, in his judgment', errone- 
ously dismissed the whole of plaintiff's claim 
for 512 beegahs, upon the ground of a 
previous decree by a Deputy Collector for 
180 beegahs only, and it was pleaded by 
plaintiff that the decree relied upon could 

* /See Full Bench Kulinj, 5 Weekly Reporter, p. 99, 
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Dot possibly be held to affeot the whole of 
Lb claim, and, upon the ground of this error 
iu the decision previously passed by him, 
the Judge granted the review prayed for. 

It appears to us, however, that, as the 
Judge had, in the 6r8t instance, rejected the 
application, because the cause of delay in 
presenting it was not explained to his satis- 
faction, ho was not competent to enter upon 
a consideration of the grounds upon which 
the review was founded. Had the delay 
been accounted for to his satisfaction, he 
might then have proceeded further, and, if 
necessary, admitted the case to review ; but 
lis proceedings of the 7th December 1861 
ckarly shew that he did not hold there was 
ftDj ground for delay made out. There was 
eousequently no oversight on his part in 
omitting to consider the grounds of review 
vhich the application contained. He should 
not, therefore, have taken them into considera- 
tion on the petition preferred to him on the 
12tb January following. 

We, therefore, come to the conclusion that 
the reqnireroeuts of the law were not duly 
regarded by the Judge and have not been 
followed in admitting this case to a re-hear- 
iug on the 7th January 1863. The review 
then baring been granted without due re- 
gard to the law as laid down in Section 377 
of the Procedure Code, all that was done 
under it must fall to the ground. We there- 
fore reverse the judgment passed by the 
Judge on the 27th April last, and restore 
that of the 31st December 1860 which dis- 
missed the suit of the plaintiff. Plaintiff 
to pay all costs* 



The 24th February 1864. 

Present : 
The Hon'ble Shumboonauth Pundit and 

G. Campbell, Judges, 

Soitbetwoon Co-sbarers— Aoooont. 

Case No. 1750 of 1863. 

Special Appeal from a decision passed by 
Moulvee Syed Mahommed Rujiq^ Prin- 
cipal Sudder Ameen of Bhaugulpore, 
dated the 1 1 th March 1 863, reversing a 
decision passed by the Moonsiff of that 
District, dated the SI st May 1862. 

Goorodhuree 8iugh and others (Defendants) 
Appellants, 

versus 

Eonooman Si^igh and others (Plaintiffs) 
Jiespondents, 



Baboo Nil Mad hub Sein for Appellants. 
Baboo Kalee Kissen Sein for Respondents. 

Where a plaiutiff claims over-payments from his co- 
sliarers, and they plead other paymentg by them- 
selves, the Court oaght to go into the whole account 
between the parties, strike a balance, and decree ac- 
cordingly. 

Campbell, J, — We think that the Princi- 
pal Sudder Ameen is entirely wrong in re- 
ferring the parties to fresh litigation to settle 
the account, which he ought to hare settled 
himself. Plaintiff claimed from his co-sharers 
certain over-payments. They pleaded cer- 
tain other payments by themselves, and 
the Moonsiff, very properly going into the 
whole account between the parties, struck 
a balance and decreed accordingly. In ap- 
peal the Principal Sudder Ameen avoids go- 
ing into the account, by saying ^' in such mat- 
ters every one is at liberty to take steps se- 
parately to realize his dues,'' a doctrine wholly 
opposed to the modern, and indeed to any 
other procedure. We remand the case for a 
decision upon the whole account as decided 
by the Moonsiff. Costs to follow the result. 

The 24th February 1864. 

Present : 

The Hon'ble H. T. Raikes and W. S. Seton- 
Karr, Judges. 

Salo (by Mabomedan Widow)— 
Possession. 

Case No 642 of 1862. 

Regular Appeal from a decision passed by 
Moulvee Imdad Ali Khan, Principal 
Sudder Ameen of Tirhoot, dated the XSth 
September 1862. 

Khajah Mahomed Gowhur Ali Khan (De- 
fendant) Appellant^ 

versus 

Shaikh Azeemoodeen {VWrnix^) Respondent. 

Mr, C. Gregory and Baboo Debendro 

Narain Rose for Appellant. 

Mr. A, F, Lingham and Baboo Unnoda 
Pershad Banerjee for Respondent. 

Suit laid at rupees 6,301-1-9. 

Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Bhau* 
gulporey dated the 20 fh February 1863. 

Case No. ^48 of 1863. 

Khajah Mahomed Gowhur Ali Khan (De- 
fendant) Appellant, 

versus 

Mussamut Gool Begum and others (Plaint^ 
iffs) Respondents. 
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Mr. C, Gregorjf and Baboo Hem Chunder 

Banerjee for AppelluuL 

Baboos Dwarkmiath Miller and Unnoda 

Pershad Banerjee for Respondents. 

Suit hiid at rupees 14,834-3-19. 

Case No. 249 of 1863. 

Khnjah Mahomed Gowhur Ali Khan (De- 
fendant) Appellant^ 

versus 

Mussaniut Shurnfunissa Begum (PlaintifiT) 
Respondenl. 

Mr, C. Gregory and Baboo ffetn Chunder 
Banerjee for Appellant. 

Baboos Dwarkanalh Miller and Unnoda 
Pershad Banerjee for Respondent. 

Suit laid at rupees 8,296-9-11. 

By an order passed under Act XIX of 1841, A was 
declared entitled to take possession of a fourth share 
of her deceased husband ^'s estate which (Jevolved 
upon her according to Mahomedan Law. i?*s nephew 
C sued to recover this share on the jrround that A 
had been divorced, and this suit was pending when the 
present suit was brought by the purchasers of ^1*8 rights. 
As A never took actual possession of her share under 
her decree, and C was in possession of the whole estate, 
— IIklD that ^'b vendees could not be placed in a higher 
position than their ven<lor was when Cs suit was 
brousfht against her, and that all that they were entitled 
to was the right to represent her in the pending suit. 

Raikes, J. — When these appeals were 
brought up for hearing, Mr. Gregory, on the 
part of the appellant, wished them to be 
postponed until the decision of another case, 
which had been heard by the Privy Council, 
and remitted to the Zillah Court, by order of 
that tribunal, for a re-trial on the merits. 

It appeared, from the statements made to 
US by tlie pleaders on both sides, that the 
three appeals now before us related to suits 
which hud been brought by the plaintiffs 
against Gowhur Ali Khan for possession of 
hinds appertaining to the estate of Khodejah 
Begum, who, under an order passed conform- 
ably to Act XIX of 1841, had been declared 
entitled to take possession of a fourth share 
of the estate of her deceased husband. 
After that order was passed, Gowhur Ali 
Khan brought an action to recover this share 
of his deceased uncle's estate, on the ground 
that Khodejah Begum had been divorced and 
was thereby incapacitated from inheriting 
any part of her husband, his deceased uncle's 
property. This case was eventually carried 
in appeal to the Privy Council, and is now 
pending by an order of remand in the Zillah 
Court. 

The plaintifis in these actions before ns 
in appeal are parties who have purchased 
frota Khodejah Begum the share of the pro- 



perty descending to her from her husband* 
and their rio^lits will of course follow any 
decision affecting the rights of their vendor. 
It appears, however, that, although Khodejah 
got an order under ActXIX of 1841 declaring 
her entitled to take possec^sion of the share 
devolving upon her of her husband's estate 
by Mahomedan Law, she never took actoal 
possession of it, and the estate somehow got 
into the hands of Gowhur Ali Khan, who 
now disputes the right of Khodejah's vend- 
ees to oust him out of possession, until the 
Courts have decided in the cases pending 
whether he is legally entitled to keep the 
entire estate of his uncle or not. 

As it appears to us that the vendees of 
Khodejah cannot be placed in a higher posi- 
tion than their vendor was when Gowhur 
All's suit was brought against her ; all they 
can have at present, under their purchase 
from her, is the right to represent her in (he 
suits pending. We therefore hold that, aa 
the sales to them by Khodejah are not dispot* 
ed, their validity may be held to be estab- 
lished, but that possession cannot be given 
until Khodejah's rights are set at rest in the 
suits now pending, in which Gowhur Ali 
Khan is a party. To this extent the Lower 
Court's orders will be upheld. Each party to 
pay his own costs in these appeals. 



The 24th February 1864. 
Presenl : 
The Hon'ble Shumboonath Pundit and 
G. Campbell, Judges. 

Partnersblp— Dissolution— Wotioe— 
ZiiablUty of Partners. 

Case No. 1723 of 1863. 
Special Appeal from a decision passed by 
Mr. J. W. Dalrymple, Judge of Pur- 
neah, daled ihe Wlh March 1863, affirm^ 
ing a decision passed by Baboo Gobind 
Chunder Chowdry^ Principal Sudder 
Ameen of thai Dislricl, dated ihe 2Ut 
June 1862. 

Shewram (Defendant) Appellanl, 

versus 

Rohomntoollah (Plaintiff) Respondenl. 

Mr. R. E. Twidale and Baboo Banejf 

Madhub Banerjee for Appellant. 

Baboo Chunder Madhub Ghose for 

Respondent. 

When parties carry on business together and opeo 

current accounts with customers, the^must, ^ 5*"f ?! 

lution of partnership, give full and fah* notice of tu^ 
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dissolution to their customers, or otherwise be liable 
to them for all payments made by them in the partner- 
ship account to one partner in the belief that he repre- 
leoted the firm. 

Campbell^ J. — Taking it to be a finding 
of fact of the Judge that, when the money 
was paid to Golub Chnnd after dissolution 
of partnership, '* the plaintiff had no reason 
to suppose that he was uot paying it to the 
old firm ;*' and, seeing that the plaintiff paid 
upon a hath'chitta or account current signed 
by Seroram, we think that the Judge's 
finding is justified in law. When parties 
carry on busiuess together and open current 
accounts with customers, they must, on 
dlEsohition of partnership, give full and 
fair notice of their dissolution to their cus- 
tomers ; and if they fail to do so, they will 
l)€ properly liable to customers paying on 
the partnership account current to one part- 
ner in the belief that he represents the firm. 

The appeal is therefore dismissed with 
coete. 



The 24th February 1864. 

Present : 

The HoD*ble Shumboonath Pundit and 
Q. Campbell, Judges, 

Hindoo FamilleB— Inberltanoe— Pro- 
•nmption—Onufi proband!. 

Case No. 1680 of 1863. 

Special Appeal from a decision passed htj 
Mr Rivers Thnmnson, Officiating Judge 
of Nuddea, dated the 2St/i February 1863, 
modifffing a decision passed by the 
Principal Sndder Ameen oj that District, 
dated the 21 si March 1862. 

$onatun Misser and others (Defendants) 
Appellants, 

versus 

Ituttun Mallah alias Sookhoorda Debia 
(Plaintiff) Respondent. 

Baboos Uorokally Ghose and Sham Lull 
MiUer for Appellants. 

Baboos Ohhoy Churn Bose^ Rishen Kishore 
Ghose^ and Bhoobun Mohan Eoy for 
Respondent. 

'Hie presumptiim is that all Hindoo families migration 
to «ny place retain their old rites, customs, and laws of 
>**cc€ssion, until the contrary is proved. 



Shumbhoonath Pundit, J. — The most im- 
portant issue in the case is whether tho 
family of the parties to the suit, having been 
originally one of the North- Western Provin- 
ces, and accordingly governed by the Mithila 
School of Hindoo Law, has, since its migration 
to Bengal, changed its former customs and 
religious ceremonies and adopted those cur- 
rent in Bengal, so as to have become, with 
reference to the question of inheritance, sub- 
ject to the Bengal School. 

It is evident that on a point like this, as 
decided by this Court on the 30th December 
1862, pages 534-39 of the Decisions for that 
year, the onus of proving the fact of old 
rites, customs, and laws of succession being 
abandoned, and new ones being adopted, lies 
upon the party making this assertion. The 
presumption is that all Hindoo families, 
migrating to another place, retain their old 
customs and religious ceremonies, &o., until 
the contrary is proved. In this case the Low- 
er Appellate Court throws the whole onus of 
the issue upon special appellants, and fur- 
ther decides the case on misconceived con- 
struction of their answer. Reading the writ- 
ten statement of the defendants correctly, it 
is quite clear that they describe in the be- 
ginning of this paper, with reference to the 
state and facts connected with th» birth and 
death of the members of the joint family, 
that a certain share of the joint property 
had, as a question of law, and not of fact, 
descended to a widow, and then came back 
to them through her. It is true there are 
statements in this defence inconsistent with 
the adoption of the Mithila Law in the family, 
but these were mere arguments to defeat 
the claim of the plaintiff. On the point of 
the principal issue in the case in the said 
answer, the defendants distinctly pleaded 
that, as is admitted on both sides, the family 
has all along been joint, and that, according to 
the law of the North-Western Provinces, 
women cannot succeed at all to the exclusion 
of male co-parceners. 

As the Judge below has decided the case 
rather on an unfair construction of the writ- 
ten statement of the defendants, aud has 
given more weight to arguments used by the 
special appellants in the said paper than to 
the evidence on the record ; and as the Court 
has thrown' the onus of the most important* 
issue in the case on the wrong party, his 
decision cannot stand. The order of the 
Lower Appellant Court is, therefore, revers- 
ed, and the case remanded to the said Court to 
pronounce a fresh decision upon the issue 
with reference to the above remarks. 
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The 25th February 1864. 

Present : 

The Hou'ble W. Morgan aud Shumbboonath 
Pundit, Judges, 

Hindoo Ziaw ( BCltaksliara )— Jlkliena- 
tlons by fatlior^Zilmitatioiif 

Case No. 298 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 31 st, March 1863. 

Baboo Dabee Protapnarain Singh and others 

(Plaintiffs) Appellants, 

versus 

Monohur Doss and others (Defendants) 
Respondents^ 

Bnhoos Dehendro Narain Rose and Mohesh 
Chunder Chowdhree for Appellants. 

Mr. R, T. Allan and Baboos Kishen Succa 
Mookerjee and Kalleekissen Sen for 
Respondents. 

Salt by sons under the Mitakshara Law to set aside 
atienations by their father as made without legal ncces- 
tity and to supply the father's extravagance. 

The plaintiffs having adduced no distinct eividtece in 
support of their allegation, and having omitted for 20 
years to impeach the titles of the purchasers, the aliena- 
tions were held valid against them. 

A sou under the Mitakshara Law, whatever rieht he 
may hicve during his father's life-time, may, within 12 
years from his father's death, sue to recover ancestral 
propel ty improperly alienated by the father. 

Morgan^ J, — This is an appeal from a 
decree of the Principal Sudder Ameen of 
Siirun dismissing the suit of the plaintiffs 
(ftpi>ellnnt8). The suit was brought by the 
plaintiffs, the two sons of Baboo Lai I Narain 
Singh, to recover from the several defend- 
ants various portions of ancestral property 
which had been sold or mortgaged by the 
father between the years 1831 and 1838. 
These alienations being, as they alleged, 
made not for any necessary or proper pur- 
• poses, but to supply the father's extrava- 
gance, did not bind them. They, therefore, 
brought this suit after their father's death 
to recover the property. It was not dis- 
tinctly proved at what time the appellants 
became of age. They were probably both min- 
ors in the year )83l, and had both attained 



their majority in the year 1838. During 
that time and long snbseqaently, they lived 
with their father, whose death did not hap- 
pen until the year 1859. It is vaffuely 
stated that they quitted their father's nouse 
at some period before his death, but none of 
the witnesses attempt to fix the time, and 
the evidence leaves the alleged fact of their 
departure from his house very doubtful. 

The Principal Sudder Ameen decided (I) 
that the suit of the plaintiffs was not barred 
by the Law of Limitation, having been 
brought within 12 years from the death of 
the father ; (2) that the father's alienations 
were valid and effectual against his sons, 
the plaintiffs. 

Upon the hearing of this appeal of the 
plaintiffs (appellants) against the Principal 
Sudder Ameen's decision upholding the alien- 
ations, the respondents objected (under Sec- 
tion 348 of the Code of Oivil Procedure) to the 
decision of the Lower Court upon the Law of 
Limitation. Both questions have been argued 
before us. We will first consider the appel- 
lant's ground of appeal. 

The appellants contended that, by the 
Hindoo Law applicable to this case (the 
Mitakshara), their father's alienations of the 
ancestral property were void against them. 
They gave general evidence to show the ex- 
travagant habits of Baboo Lall Narain Singh. 
They relied on the form of the deeds, 
most of which contained no statement to 
show that the particular sale, &c., was for 
the purpose of raising funds for any neces- 
sary object. They also relied on the ab- 
sence of their own names from the deeds, 
their consent being in no way indicated 
therein. Above all, they insisted that the 
burthen of proving the validity of these 
alienations rested on the several respondents, 
who had wholly failed to support them. The 
following passage from the judgment of the 
Privy Council in the case of Hunnooman- 
peisaud Panday's case (6 Moo. Ind. Ap. 
393) was cited :— ** Their Lordships thiuk 
'* thai the question on whom does the 
" onus of proof lie in such suits, as the pre- 
" sent is one not capable of a general and 
** inflt^xible answer. The presumption proper 
" to be made will vary with circumstances, 
" and must be regulated by, and dependant 
** on, them. Thus, where the mortgagee 
** himself, with whom the transaction took 
" place, is setting up a charge in his favor 
" made by one whose title to alienate he 
** necessarily knew to be limited and quali- 
** fied, he may be reasonably expected to 
** allege and prove facts presumably better 
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^' kDOWQ to liim tb«u to the iafant iieir, 
" namely, those facts which embody the re- 
" presentations made to him of the alleged 
" needs of the estate, and the motives in- 
" flaeucing his immediate loans." 

The several respondents each gave mate- 
rial evidence to prove the circumstances 
attending the advance of money by him to 
the father. In some cases the advance wtis 
to satisfy decrees obtained against the father, 
in others for marriage or other family ex- 
penses, in others for cost« of law suits and 
payment of the Government revenue. Upon 
many occasions, the witnesses sny, the appel- 
lants themselves were present at the time of 
the lean. 

The present condition of the property 
alienated is this: in some instances, the 
property (after foreclosure of mortgage) 
has passed into the hands of persons who 
were probably strangers to the circumstances 
of the original loan ; in other instances the 
purchaser or the mortgagee (having 
foreclosed) still holds the property, nnd may 
reasonably be expected to know and to be 
prepared to prove the facts connected with 
his own particular loan. After making due 
allowance for the difficulty of proof in the 
former cases, we are disposed to hold that the 
evidence adduced by each of the respondents 
falls short of establishing a clear case in 
sopport of his incumbrance to its full extent. 
But we are not now to decide upon such 
evidence alone. The conduct of the appel- 
hints during the many years preceding their 
father's death must also be considered. If 
any presumption arises from such conduct 
in favor of the respondents, they are entitled 
to the benefit of it. The appellants cannot, 
in sach a case as the present, throw upon 
the respondents the whole onus of proof 
The appellants allege that the ancestral 
estate was alienated without their consent 
»nd to supply the father's extravagance. 
They offer no distinct evidence in support 
of this allegation. They do not even spe- 
cifically state the nature of their objections 
to any of these alienations, or inform us 
which of the several sales are impeached 
wcaose made needlessly and improperly 
daring the infancy of the appellant, and 
which are impeached because made without 
their consent or against their wishes, after 
they had attained their majority. The 
antecedents of their father's career must be 
within their knowledge, for they were living 
with him and were probably of age at the 
timaof many, if not of all, the sales; yet 



they otl'er uo bvideuce (beyond geiieriil evi- 
dence of his extravagance) to show that the 
monies advanced were advanced and applied 
to supply his extravagance, and not for neces- 
sary and proper purposes. All these aliena- 
tions have been well known to them for 
many years, if not from the time of their 
dates, and we think that they have by their 
conduct acquiesced in and shown their 
consent to them. Even this suit was not 
brought for three years after the father's 
death. The evidence adduced by the defend- 
ants respectively of the circumstances attend- 
ing their several advances (including, in many 
instances, evidence that the appellants were 
themselves present at the time of the advance) 
taken with the acquiescence of the appel- 
lants for so many years, furnishes, we think, 
proof sufficient to entitle them to a decree. 

With regard to two of the alienations, 
the appellants rely on certain proceed- 
ings taken by them to show that tliey 
actually opposed these alienations. They 
presented petitions to the Collector and to the 
Registrar of Deeds, praying that the deeds 
should not be registered, and that the new 
proprietor's name should not be recorded. 
This was about the end of the year 1838. 
Their [>etitions having been refused, they 
commenced a suit against their father and 
against one of the purchasers, alleging that 
their father was wasting the ancestral pro- 
perty, and ought to be deprived of the man- 
agement of such portion of it as remained. 
The Principal Sudder Ameen dismissed the 
suit, at the same time observing that, if the 
sales made by the ilftther were illegal, the 
plaintiffs might sue to have them set aside. 
Previous to the suit just referred to, 
the father had instituted suits against 
one or more of the persons to whom 
he had made conditional sales, in order 
to recover from them the full sums agreed 
to be advanced to him, only portions thereof 
having, as he alleged, been really advanced. 
These suits were dismissed, and the sales 
became absolute. Shortly before the conclu- 
sion of this litigation by the father, the suit 
mentioned above, brought by the sons^against 
him, was commenced. The father and the 
sons were, we may fairly presume, at this 
time living together, and continued to live 
together. We are not without doubts as to 
the good faith of these proceedings by the 
latter. Assuming that the sons so acted in 
order to show that their father's dealings 
with the ancestral property were disapproved 
of, and not consented to, by them, what 
effect should now fairly be given to thek' 
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contluct ? The proceedings were in point 
of time subsequent to the alienatious ; and 
they were not followed up by any further 
attempts to impeach the titles of the pur- 
chasers. For the last 20 years, the appellants 
have not, by suit or otherwise, questioned 
those titles. We think that the appellants 
cannot now rely on such proceedings to repel 
the inference that arises against them from 
their long subsequent inaction and apparent 
acquiescence. 

Several of the respondents are purchasers 
of property sold (so long ago as the years 
1838— -42) in execution of decrees against the 
father. Nothing was proved to affect their 
rights. The appellants having failed to show 
any valid ground of objection to the decision 
of the Lower Court, we dismiss their appeal. 

The respondent's objection to the decree fs 
founded on the Law of Limitation. Our deci- 
sion in their favor, upon the other ground, 
renders it strictly unnecesRary to dispose of 
this objection, and it may be sufficient to say 
that, by two decisions of the Sudder Court 
(18o7, p. 67; 1851, p. 352) it has been deter- 
mined that (whatever right of suit the son 
may have during his fatiierV life- time) he 
may, within 12 years from his father's death, 
sue to recover ancestral property which his 
father has unduly alienated. His interest, 
in the ancestral property from the time of 
his birth, is certainly held sufficient to en- 
title him to maintain suits for its protection 
during his father's life-time. The son's 
right, even to a partition of ancestral property 
during the father's life, is supported by au- 
thority {see No. 8, 8. 5, ch. 1, Mitakshara, p. 
279, and Stokes* Madras Reports, p. 77) ; and 
this, without proof of waste or misconduct, by 
the father. 

It is now argued for the respondents that 
the father and son, according to Mitakshara 
Law, are joint owners of ancestral land ; and 
that they hold such land in the same way as 
two Hindoo brothers joint in estate hold their 
joint landed property ; and that, for the pur- 
poses of the Law of Limitation, the wrongful 
alienation by the father alone (the son not 
being a minor) puts the latter to his rights 
of suit immediately upon such alienation, and 
that all suits by him are barred after 12 
years. Without attempting to define the pre- 
cise nature of the son's estate or interest, we 
may remark that it woald be strange if a pur- 
chaser who buys from one whose title to 
alienate he knows to be limited and qualified, 
should ordinarily be held entitled to the bene- 
fit of the Law of Limitation against persons 
in the position of sous under the Mitakshara 



Law. It is enough for us, in the present c.is<*, 
to say that the decisions quoted must be 
followed by us. 

We confirm the decree of the Lower Court, 
and dismiss this appeal with costs. 

The 26th February ISSi. 

Present : 

The Hon'ble C B. Trevor and H. V. 
Buy ley, Judges. 

Judflrment (of iBOvrer iLppellate 
Court.) 

Case No. 1^40 of 1863. 

Special Appeal from a decision passed by 
Baboo Sreenath Bidyabagish Pundit, 
Principal Sudder Ameen of East Burd- 
fjoan^ dated the 18M February 1863, 
affirming a decision passed by the Moon- 
siff of that District^ dated the 16M 
May 1861. 

Roop Chand Roy and others (Defendants) 
• Appellants^ 

versus 

Ram Kant Kobeeraj and others (Plain tiffs) \ 
Respondents, 

Baboos Nobeen Chunder Dey and Bhug- 
gobutty Churn Ghoae for Appellants. 

Baboos Huro Kalee Ghose and Sham 

Lai Mitter for iiespondeuts. 

Section 859 Act YIll of 1859 requires the points for 
determination, as well those in appeal as those in the 
original pleadings, to be stated, and the reasons npoa 
which the deciaion is arrived at thereon. 

Bayley^ J, — In this case the Principal 
Sudder Aineen^ Sreenath Bidyabagish Roy 
Bahadoor, has recorded his judgment in 
these terms, t. e , that, after hearing plead- 
ers and perusing the record, the decree 
passed by the first Court agreeably to the 
reasons assigned in that decision is proper ; 
that the appellant from that decision raised 
some objections which were worthless ; and 
that plaintiff^ were illegally dispossessed. 
Three issues were raised by the first Court, 
and a finding come to on them. 

In the Lower Appellate Court, however, 
no issues as arising from the grounds of 
appeal are specified ; nor even is generally 
the nature of the objections raised stated, 
but a bare finding that they are worthless, 
and a rerdict for plaintiffs. 

The point taken in special appeal here 
is that such a decision is erroneous in law ; 
that Section 359 Act VIII of 1869 requires 
the points to be decided, as well those io 
appeal as those in the original pleading** 
to be stated, and the reasons upon frbich 
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the decisioQ is arrived at thereon, and 
tbafc this has not been done in this appeal. 
Ou tlie other hand, the case of Shaikh 
Noshur All, page 425, Decisions of the 
High Court, March 1863, has been cited 
to shew that a decision merely stating that 
tbd Court declines to interfere with the 
judgment of the Court below, is enough. 

We think the objection of special appellant 
valid, because what the points to be de- 
cided from the pleadings in appeal were are 
not stated in any way by the Principal 
Sudder Ameen, not even generally ; and 
this is an error in law in procedure under 
Section 359 Act VIII of 1859. That the 
esse above cited was of the nature of this 
one is not shewn to us. 

We, accordingly, remand the case for 
Te-trial, and request the Principal Sudder 
Ameea will be more careful in future. 



The 27th February 1864. 

Present : 

The Hon'ble G. Loch and C. Steer, Judges. 

aSortflragre (by Bzeoator). 

Case No. 403 of 1863. 

Regular Appeal from a decision passed hy 
the Principal Sudder Ameen of Dacca, 
dated the \Sth May 1863. 
Kalee Naraiu Roy Chowdhry (Plaintiflf) 
Appellant, 

versus 

Ram Coooiar Chand and others (Defendants) 
Respondents, 

Baboos Dwarkanath Milter and Onookool 
Ckunder Mookerjee for Appellant 

No one for Respondents. 

Suit laid at rupees 12,182-14. 

Where, in order to Mtve an estate from sale in exeeu- 
tkn of a decree against the testator, bin executor rais- 
ed a loan from the plaintiff Kiv^iiffhiina mortgage of 
the testator's property, — Hrld that, even if the executoi 
hadfimds to pay plaintiff off the debt without raining a 
loan, that fact would not invalidate the plaintiflTs claim 
tgainst the estate, unless there was good reason to infer 
that he knew of those funds, or might have known of 
them if he had exercised ordintry diligence in making 
eoqairies on the poinc. 

Steer, J, — This is a suit upon a mortgage 
boDd executed in favor of the plnintiff by 
the defendant. Ram Coomar Chand, in his 
capacity of executor to the estate of Mirza 
Mahomed, deceased. The facts appear to be 
these :— 

Mirza Mahomed was indebted to one 
Padree Greg ry in the sum of 7,260 rupees. 
The Padree sued him and got a decree 



against him on the 3rd January 1857. Ou 
the 9th November 1859 he caused the estate 
of Mirza Mahomed to be advertized for sale 
in execution of his decree. On the 19Hi 
November 1859, R|jpi Coomar, the executor 
to the estate of the said Mirza Mahomed, 
borrowed a sum sufficient to pay off the 
decree to the above-named party from another 
Padree, giving him a mortgage of the testti- 
tor's property. This party sued upon the 
loan and got a decree, which he took mea- 
sures to enforce by the sale of the estate, 
which was fixed to be held on the 8th Jan- 
uary 1861. On the oth January 1861, 
Ram Coomar executed, in favor of the plaint- 
iff in this suit, the mortgage bond upon 
which he now sues. 

Thus it will be clearly seen from the above 
narrative that the loan obtained for the 
plaintiff was in fact obtained for the pur- 
pose of paying off liens which had been suc- 
cessively contracted in order to meet one and 
the same original demand against Mirza 
Mahomed himself. 

Ham Coomar admitted the bond, and it is 
not denied hy the other defendants; the heirs 
of Mirza Mahomed ; but they dispute the 
right of the plaintiff to hold the estate liable 
on the ground that the loan was not con- 
tracted to save the estate, inasmuch as at 
the time a large amount of money was iu 
the custody of the executor. 

Such is the defence, and it narrows the 
case into a very small issue, «£«., was there, 
in the knowledge and within the means of 
knowledge of the plaintiff, such a sum in the 
executor's hands as rendered him independ- 
ent of a loan. 

As evidence that there was such a sum, 
the pleader for the defendants points to a 
decision of the Principal Sudder Ameen of 
date the 14th April 1863, on which the 
Lower Court has mainly relied, and ou 
which it has been found on an action of 
account and for removal of the executor 
instituted by the defendants, that Ram 
Coomar, the executor, is indebted to the 
estate up to the date of the said decree, for 
sums unaccounted for to the amount of 
rupees 11,766. 

Now this is no evidence that, when Ram 
Coomar gave the several mortgages, he had 
money in his hands sufficient, without the 
aid of any loans, to pay the debts of the 
testator. Nor indeed^ if the fact was so 
that Ram Coomar had the money to pay the 
prior mortgage without any actual necessity 
for borrowing from the plaintiff, would 
that fact invalidate the plaintiff's claim 
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Against the estate, unless there was good 
reason to infer that plaintiff knew of these 
funds, or might have known of them if he had 
exercised ordinary diligence in making en- 
quiries on the point. But there is nothing 
whatever which goes to sliow that Rnm 
Coomar had any funds, or that the plaintiff 
knew or might have known that he had them. 

The plaintiff saw that there was that 
pressure upon the estate, a pressure arising 
out of a liability contracted for the purpose 
of paying a debt due from the testator to 
himself, and that the estate would assuredly go 
to the hammer unless money was raised to 
relieve the estate. As a prudent man he 
acted in the case, tor he took from the ex- 
ecutor the prior liquidated mortgages before 
he advanced the money to relieve the estate.. 
There is no reason whatever to suppose that 
lie was otherwise than under an honest 
conviction that the estate was in jeopardy ; 
and allowing that it was his duty, before he 
made the advance, to see if Kam Coomar had 
power to raise money and to bind the es- 
tate, we think that he had quite sufficient 
grounds to be satisfied on this head. Bam 
Coomar was, without any doubt, the sole 
manager. He was so recognized by the 
Courts, and he plainly acted as tlie sole 
manager. As sole manager he had con- 
tracted loans on mortgage, and paid them 
off by other loans. These redeemed loans 
he had in his hands and made over to the 
plaintiff. There was therefore no room for 
any doubt or suspicion on the part of the 
plaintiff as to Ram Coomar's powers, and 
indeed, the defendants themselves concede 
to him the power, but only deny the neces- 
sity for the loan. 

The justice of the plaintiff's claim then 
seems to be so clear that the endeavor to 
evade it on the part of the defendants is any- 
thing but honest. As an executor. Ram 
Coomur had most undoubtedly the power to 
bind the estate to pay off the debt of tlie 
ancestor, and it is also clear that he acted 
throughout for the benefit of the estate. 
If he had not given the first mortgage to the 
Padree, the estate would have been sold for 
the debt of the ancestor, and the properly 
would for ever have been lost to the heirs. 
If he had not given the second morrgage, 
the estate would in like manner liave been 
sold to satisfy the first mortgage; and if he 
had not given the third mortgage to the 
plaintiff to satisfy the second mortgage, it 
would have been sold to satisfy that lien. 
The debt of the ancestor was an inevitable 
charge upon the estate. The executor did 



not create it, and It must have been satisfied. 
In every act, so far as the plaintiff could 
judge, and so far as the world had the means 
of judging, there was a pressure under which 
every successive act was done; and had not 
the executor done what he did, the de- 
fendants, the heirs of the original debtor, 
would have been without their estate. It is 
therefore in every way equitable that the 
estate which has been benefited by the 
plaintiff's money should be charged with the 
repayment of that money. 

We think it unnecessary to notice an 
argument which the pleader for the defend- 
ants, the respondents, tried to raise as to the 
power of Ram Coomar to contract loans 
under the terms of the will which appointed 
him the executor ; for, as already stated, the 
power to raise loans for necessary purposes 
is conceded in the answer, and we cannot 
allow an argument to be raised in direct 
opposition to that concession. 

Nor can we be influenced by another de- 
cision of this Court in which it is said to 
have been found as a fact that Ram Coomar 
was not the executor when he contracted the 
loan on account of which the suit was 
brought, for this is not a matter raised in 
the pleadings, and every case must be con- 
sidered and disposed of according to its own 
pleadings. Nor do we know any of the 
circumstances of that case, or whether, at 
the time the loan from the plaintiff was ob. 
tained. Ram Coomar had ceased to be execut- 
or. If this was so, the defendants shouM 
have pleadod it. But so far from any such 
objection being raised, the defence went on 
the fact of Ram Coomar being the admitted 
executor, but it denied that Ram Coomar 
had any necessity to borrow. 

On these grounds we reverse the judg- 
ment of the Lower Court, giving the costs 
of the plaintiff and the costs of Ram Coomar 
against the other two opposing defendants. 



The 29th February 1864. 

Present : 

The Hon'ble G. Loch and J. P. Norman, 
Judges. 

Jnrisdlotion— Two suits for same 
subject matter. 

Case No. 232 of 1863. 
Regular Appeal from a decision passed bjf 
the Principal Sudder Ameen of SaruH, 
dated the 29th January 1863. 
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Skeoproeua Mitfeer (Defeuduut) Appellant^ 

versus 

Maharajah Rajender Eishore Singh (Plaiut- 
iff) Respondent, 

Baboos Vnnoda Persad Bannerjee and Kali 
Mohun Doss for Appellant. 

Messrs. S. J. Leslie and J, Baptist, Moon- 
shee Ameer Ali, and Baboo Baney Ma- 
' dkub Bannerjee for Er^spondent. 

Suit laid at rupees 1,19,288-13. 

Held that this suit should not have been allowed to 
ffo M while an appeal reladn^if to the same property and 
batweea the same parties was pending before the Privy 
CottndL 

Lochj /• — Plaintiff sues to recover pos- 
sesion of Mouznh Pursa Bissumbhur and 
others mentioned in the plaint on the allega- 
tion that they appertain to his zemindar j, and 
that defendant is now holding adverse posses- 
sion to him under the following circum- 
stances : — On 5th Assin 1258, the defendant 
executed a kubooleut in the plain tiffs faver 
and entered upon possession. Failing to 
paj bis rent, the plaintiff brought a suit 
agamst him for the arrears in the Collector's 
Court. The CoUeiitor held that the kub- 
odeat was not proved, and dismissed the 
snit. Plaintiff then brought an action in 
the Civil Court to set aside the summary 
decision, to recover the rent due on the 
kobooleuty and, as the term of the lease had 
then expired, to enter upon possession and to 
obtain mesne profits. The first Court 
dismissed his suit for rent, but gave him a 
decree for possession. Both parties appeal- 
ed, and the Sudder Court on 31st July 1858 
coufirmed the judgment of the Court below 
in regard to the rent, and passed an order of 
non-suit as regards the claim for possession. 
Plaintiff then appealed to the Privy Council 
against this order of non-suit, and that ap- 
peal is still pending. In the meantime he 
has brought the present action to recover 
possession by setting aside the allegation of 
Bekh fiirt under which the defendant retains 
possession. 

The Principal Sudder Ameen gave plaint- 
iff a decree for possession and mesne profits, 
holding that the pendency of the appeal be- 
fore the Privy Council was no sufficient 
bar to the institution of the present suit 

We think that this suit should not have 
been allowed to go on while an appeal relating 
to the same property and between the same 
parties was pending before the Privy Coun- 
cil. Both public policy and justice require 
that parties should not he harassed by unne- 
cessary litigation. It is true that the pro- 



visions of Section 12 Regulation III of 
1793 have not been re-enacted in Act VIII 
of 1859, and no provision for a case, such as 
the present, is made in that Code. But we 
think that the rule that a defendant shall 
not be harnssed by two actions for 
the same subject matter is not a mere 
matter of procedure, but is founded ou 
general principles of law and public policy. 
At the same time we are not now compelled 
to dismiss the second suit at once as we 
should have been, had Section 12 Regulation 
III of 1793 still been in force. 

We therefore order that this appeal do 
stand over till the decision of the Privy 
Council in the case before it has been passed. 
If that decision be favorable to the plaintiff, 
this Court will have to consider whether 
this case should not be struck off with all 
costs. If, on the contrary, the decision of 
the Privy Council affirm the judgment of 
the late Sudder Court, then this Court will 
have it in their power to allow the present 
case to go on, and plaintiff will be saved the 
expense of instituting a fresh suit. But 
under no circumstances will he be allowed to 
recover costs in both cases, as we hold that 
the present litigation was unnecessary ; and 
if the defendant, in execution of the decree 
passed by the Lower Court on SOth January 
1863, has been deprived of possession, he 
will be instantly restored to possession. 



The 29th February 1864. 

Present : 

The Hon'ble F. B. Kemp and 6. Campbell, 

Judges, 

Bindoo X^aw (Mitakshara)— IRTIdow 
of a member of a divided Famllj 
( Alienations by). 

Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Patna^ 
dated the 29 fh November 1862. 
Case No. 121 of 1863, 
Ram Kishen Singh (Plaintiff) Appellant^ 

versus 
Cheet Banco and others (Defendants) Re^ 

spondents. 
Baboos Kinhen Kishore Ghose, Kales PrO'* 
sunno Duttf and Kalse Mohun Doss for 
Appellant. 

Mr. J. Baptist, Moonshee Ameer Ali^ and 
Baboo Onookool Chunder Mookerjee for 

Respondents. 

Suit laid at rupees o,506-15-10. 
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Case No. 160 of 1863. 

Bulwunt Naraiii Singh (Defendant) 
Appellant, 

versus 
Ram Kishen Singh (Plaintiff) Respondent. 
Baboos Onookool Chunder Mookerjee and 

Unnoda Pershad Banner jee for Appellant. 
Mr. S. J. Leslie and Baboo Juygodanund 
Mookerjee for Respondent. 
Suit laid at rnpees 3,726-11-10.10. 

Case No. 162 of 1863. 

Cheet Banoo (Defendant) Appellant^ 

versus 

Ram Kishen Singh (Plaintiff) Respondent, 

Baboos Unnoda Pershad Banerjee and 

Dwarkanath Mitter for Appellant. 

Mr. 5. J. Leslie and Baboo Juggodanund 
Mookerjee for Respondent. 
Suit laid at rupees 5,506-11-10-10. 

The widow of one of the brothers of a divided Hindoo 
family governed by the Mirakahara Law does not ac- 
quire an absolute interest in her husband's separate 
^Ute, but onlv such an interest as would render her acts 
conveying her interest to a third party binding as 
against herself, but not as against the reversionary heirs, 
unless the alienations were made under legal necessity. 
^ ♦♦♦♦♦♦ ♦ 

Kemp, J. — Having found that the aliena- 
tions made by the widow were justified as 
made under legal necessity, it is unnecessary 
to notice at any length the argument of the 
pleader for the appellant that the widow 
had an absolute title in the estate wiiich she 
inherited from her husband. As the widow 
of one of the brothers of a divided Hindoo 
family governed by the Mitakshara Law, she 
would inherit her husband's separate estate, 
and acquire in it such an interest as would 
render her acts conveying her interest to a 
third party binding as against herself, but 
not as against the reversionary heirs, unless 
the alienations were made under legal neces- 
sity. The pleader has not been able to show 
U8 any precedent or text of law supporting 
the argument he contends for. 

The 29th February 1864. 

Present : 

The Hon'ble H. T. Raikes and W. S. Seton- 
Karr, Judges, 

Xilmitation^Snit by OoTemment on 
total faUure of natural belra. 

Case No. 188 of 1863. 
Application for review of judgment passed 
by the Hon^ble Justices Raikes and Seton- 



Karr on the XZth of January 1863 in 
Special Appeal iVo. 61 o/186i. 

Fursuu Lai and others, Petitioners, 

versus 
The Government, Opposite Party. 
Messrs, G. Plowden and C. Gregory, and 
Baboo Kalee Prosunno Dutt for Pe- 
titioners. 

Baboos Kishen Kishore Ghose and Juggoda- 
nund Mookerjee for Opposite Party. 

The period during which Govemment may sue on 
total failure of natural heirs dates from the. time wbeii 
failure of heirs or reversioners became apparent lu tbe 
case of parties without any legal title, a possessioo of 
60 years, and not of more than 12 years, is necessarj 
to create a title. 

Seton-Karr, J. — This is an application 
for review of our decision dated January 
13th, 1863, and notice having been i88U6<i 
to Government, respondent before us and 
plaintiff in the original action, the case has 
been very fully argued on both sides. 

The particulars of the litigation will be 
found described at page 115 of the 3rd 
Volume of the Select Reports of the lata 
Sudder Court, and they are further recapi- 
tulated correctly in the Judge's decision 
which our original order confirmed, and 
which we are now asked to set aside. 

The Government suit relates to the pro- 
perty of two broihers, Ram Dyal and Guoesh 
Dutt, who lived in joint possession of an 
undivided estate, and who were eventually 
succeeded by the widow of the former, Mus- 
samut Sipphool. According to the proFisions 
of the decree of 1821, the Government now 
claims on total failure of natural heirs, and 
a decree has been given in its favor against 
persons claiming to be the representatives 
of Gunesh Dutt, one of the brothers. 

The claim of these persons has been argued 
before us, both on this and on the previous 
occasion, not on the grounds of inheritance, 
but on those of limitation ; but one main 
ground of argument on this head is entirely 
cut away by the fact that Government 
did not sue, and was not intended to sue, 
until the failure of natural heirs or repre- 
sentatives placed it in the position contem- 
plated by the decree of 1821. 

Now this contingency did not occur until 
1849, when the late Sudder Adawlat, in 
special appeal, virtually confirmed a decision 
of the Zillah Court of the 17th of July 
1846, page 68 of the Zilluh Decisions for 
Tirhoot. Within (his limit the Govern- 
ment are fully in time, having sued in 1853, 
and this renders it unnecessary for us to 
determine a point raised by the applicautfi for 
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reyiew to the effect that Grovemment, if it 
Ltd not sued withia twelve years from the 
death of the widow Bipphool, could uot be 
entitled to the extended period of 60 jears, 
•8 this was not a suit '* for the recovery of 
** the public revenue, or for auy public right 
"or claim whatever" (Section 2 Regulation 
II of 1805). 

We say again, as we said in our last 
jadgment, that the period within which it 
became necessary for Qovemment to sue, 
most date only from the time when failure 
of heirs or reversioners became apparent, 
•nd this point was not conclusively esta- 
blished till the decisioDS of 1846 and 1849. 

It is, however, argued by Mr. Plowden, 
as it was argued by Mr. Piffard, when he 
lately obtained an order to summon the Qo- 
venmient as respondent into Court, that this 
resioiUDg will ouly apply to one* half of the 
property which Sipphool enjoyed as the 
widow of Bam Dyal, and that it cannot 
coFer the other half to which the applicants 
would be entitled as the heirs of Guuesh 
Datt| and of which they have certainly been 
in long, peaceable, and unchallenged posses- 
lioo ever since 1810. 

We have paid the fullest attention to the 
irgnments employed to secure for the appli- 
MDts this one-half of the property ; but we 
observe, first, that any neglect of Sipphool 
to sue for this moiety, as she was permitted 
sad expected to do, will not create a title in 
the applicants nor estop the Grovernment from 
claiming its rights on total failure of heirs ; 
tad next that, in the case of parties who 
have no legal title, a possession of 60 years, 
tod not of more than 12 years, must be set 
sp in order to bar and defeat all other claims. 

According to the ruling of the Privy 
Coaocil iu the case of Rajah Euaet Hossein, 
page 238, Volume VII of Moore's Reports, 
the pendency of litigation, as already observ- 
H JQStifies a party or claimant in waiting 
for the issue of that litigation ; and as the 
Oovernmeut could not sue until the question 
of htirs to the property had been set at rest, 
itis justified in suing, not only for the share 
of Ram Dyal, but also for that of Gunesh 
Datt, unless the parties in possession can 
establish either a possession of 60 years 
sufficient to create a title, or else a title 
created by some specific act of Ram Dyal in 
liis life-time. Now the first ground is not 
attempted to be supported ; and, as to the 
wcond, it is only shewn that Ram Dyal 
permitted the names of the heirs of Gunesh 
l^Qtt to be registered in the Collectorate. 
But we are now dealing with a case in which 
^e facts must be found by the Lower Courts, 
^^ in which they have been found accord- 



ingly ; and when we see that there is a 
distinct judicial finding of the Judge that the 
estate was joint and undivided, and that 
there was no separation which could enable 
the heirs of Gunesh Dutt to hold distinctly 
from Bam Dyal, and that the Judge, in ex- 
pressing this opinion, followed correctly the 
decision of the Court in 1821, we can onlj 
say that any possession by the appellant 
since 1810 most have been possession by 
sutferance ; that no title was created by any 
act of Ram Dyal ; and that none could arise 
out of any neglect on the part of his widow. 

It may, no doubt, be very hard for the ap- 
pellants who have been in possession for more 
than 40 years before the date of suit, to be 
now ousted by Government as reversioner. 
But we can only say that Government 
appears to us to have the law on its side ; 
and if those charged with looking after the 
interests of the estate, choose to avail them- 
selves of their dry legal rights, we can only 
treat them as we would treat any other 
claimant, and award to them what the law 
recognises as their strict legal dues. 

In this view, even as regards the other 
moiety of the property, we see no reason to 
change our opinion, but we must allow 
Government to take possession of the whole. 
We, therefore, refuse to modify our former 
decision, and reject this review with costs. 



The 29th February 1864. 

Present : 

The Hon'ble C. B. Trevor and H. V. Bayley, 
Judges. 

Joint Bindoo rcumilj— Parohase in 
son's name — Fresnmption — Onus 
probandl (separate estate.) 

Case No. 401 of 1863. 

Regular Appeal Jrom a decision passed by 

the Principal Sndder Ameen of Dacca, 

dated the 26ih May 1863. 

Sreemuttee Poorniinah Chowdhrain and 

others (Plain tifis) Appellants^ 

versus 

Dropodee Dossee and others (Defendants) 
Respondents, 

Baboos Oprokash Chunder Mookerjee and 
• Onookool Chunder Mookerjee for Appel- 
lants. 
Baboos Dwarkanath Mitter and Oopal 
Lall Mitter for Respondents. 

Where a father and soa live as a joint family, and 
property is purchased in ihe name of the son, the pr«- 
somptlou is that the property was joint estate and pur- 
chased in the name of the son, with a resulting trust 
In favor of the father. The burden of proving that it 
was separate estate is on those who claim it at such. 

I 
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TrevoTy J. — Plaintiffs Sreemuttee Poor- 
Dimah Ohowdbrain and otbers sue Sreemattee 
Dropodee, Sreemuttee Dossee, and lesur 
Chunder Shah, and also Lukeekant Poddar 
and Nobin Chunder Shah, for the reversal 
of certain summary orders passed la execu- 
iioa of decree, and a declaration of the liabil- 
ity of certain properties to be sold in exe- 
cution of their decree by the cancelment of 
n fraudulent deed of gift, and a fraudulent 
deed of sale propounded by the defendants. 

Plaintiffs allege that Radhanath Shah, the 
father-in-law of the defendants Nos. I and 2, 
and Hurry Shah, the father of defendant No. 
3, opened a firm in their joint names at Na- 
raingunge as dealers of salt, and became 
involved in debt to them, plaintiffs, and other 
merchants ; that the said Radhanath, with a 
view to evade the payment of the said monies, 
executed a deed of sale in the name of Sree- 
muttee Dossee, the wife of his son Raj Chunder 
Shah, of his own dwelling-house and garden 
valued at Rs. 6,000 on the 3rd Srabun 1255, 
and, having kept the said properties in hid 
possession, died ; that after his death they 
were in possession of Hurry Shah defendant, 
father of defendant No. 3, who subsequently 
died in possession ; that afterwards Raj 
Chunder Shah, the husband of defendants 
Nos. 1 and 2, and Issur Chunder, re-opened 
the firm of their father's in the name of Radha 
Mohun and Issur Chunder, took salt from 
defendants, and carried on their business ; 
that being indebted, Raj Chunder, with a view 
to evade the payment of monies owing by 
bis father and him, executed a deed of gift 
of the remaining properties left by his father 
in the name of his wife, the defendant Sree- 
muttee Dropodee Dossee, on the 22nd Fal- 
goon 1258, and having retained the proper- 
ties in his own possession died ; that plaint- 
iffs subsequently brought a suit against 
defendants Sreemuttee Dropodee and Sree- 
muttee Dossee, the guardian of the minor son 
of Raj Chunder and defendant Issur Chun- 
der, to recover the outstanding balances in 
the account books of both the firms above 
alluded to and obtained a decree; that it 
appears that, in a previous suit brought by 
Gobind Chunder Paul Chowdry, in which the 
properties now sought to be brought to sale 
were attached, plaintiffs brought forward 
certain collusive deeds of gift and sale, and 
obtained the release of their properties on 
the strength of them ; that consequently, when 
plaintiffs in their suits attached the property 
in execution, the defendants again set up 
their claims, producing the proceedings in 
execution in the previous case dated 26th 
November 1861 ; that the defendant's clainris 
were, regard being had to those orders, again 
admitted on the 29th iMay 1862 ; that, as 



there is no other means than a regular soit 
in Court for setting aside those frauduloit 
deeds, and the summary decision establishing 
them, tbey, plaintiffs, now sue, praying that 
those deeds may be declared fraudulent, the 
summary decision reversed, and that posses- 
sion be given to them, to realize the sums dae 
under their decrees by the sale of the pro- 
perties in the schedule annexed to the plaint 

The defendants Sreemuttee Dropodee and 
Sreemuttee Dossee in their written statemeot 
allege that the two landed properties claimed 
were purchased by their husband Raj Clma- 
der from his own funds in 1250 and 1252, 
or 1843 and 18 i5 ; that subsequently in 1258 
or 1851, in presence of his father Radha 
Mohun, and whilst be. Raj Chunder, was in 
possession of them, they conveyed them to 
the defendant Dropodee by a deed of gift; 
that she beld possession of them as proprie- 
tress until Assin 1269, when she sold them 
to Lukeekant Poddar, who is now in posses- 
sion. As to the other properties and pucca 
house, &c., which plaintiffs desire to have 
sold, they allege that they originally belonged 
to Radha Mohun Shah, the father-in-law 
of the defendant Sreemuttee Doseee, who, for 
the consideration of rupees 6,000 paid from 
her streedhun, conveyed it to her under 
a deed of sale dated 3rd Srabun 1255 or 
in 1848 ; that of these properties the pucca 
house she sold to Nobin Chunder Shah in 
Assin 1269, who now possesses it, and 
that the remainder are in her possession ; 
that at the time of sale to her, Radha Mohan 
was not indebted ; that consequently, under 
no circumstances, can the deed be set aside 
as collusive. 

The defendants Lukeekant Poddar and 
TNTobin Chunder Shah separately claim the 
properties alleging them to have been sold to 
them. The former, Lukeekant, alleges that 
Raj Chunder Shah, the judgment-debtor, has 
no right and interest in the talooks sought to 
be brought to sale, but that having been 
purchased by him, Raj Chunder, originally 
and transferred by deed of gift to Dropodee 
by him, they were sold to him by that lady 
for Rs. 4,000, the portion of a decree passed 
against Raj Chunder, and purchased by him, 
and has since been in his possession. The 
latter, Nobin Chunder, avers that the build- 
ings in his possession, having been sold to the 
defendant Sreemuttee Dossee by Radha 
Mohun for Rs. 6,000, were sold by that lady 
to him in satisfaction of a decree passed 
against Raj Chunder Shah, and are now iu his 
possession, and cannot be interfered with by 
the plaintiffs. 

The Principal Sudder Ameen on the above 
pleadings laid down the following issues:— 
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]tt, did the properties belong to the judgment- 
debtors ? and 2nd, had the judgment-debtord, 
to defraud the decree-holderB, made nominal 
and fraudulent alienations, or were the trans- 
fers of the properties to Lukeekant and 
NobinChttder bona-^de? 

The Principal Sudder Ameen was of 
opinion that the decree in the enforcement 
of which the plaintiffs asked for the sale of 
the properties was against Issur Ohunder for 
lelf and Raj Ohunder as heirs to his deceased 
fsiher Radha Mohun. Moreover, it appeared 
to him that the documentary and oral evi- 
denoe adduced by defendants, clearly proved 
that the talooks which Dropodee avers 
to have been conveyed to her by deed of 
gift were purchased by Raj Chunder from his 
separate fdnds, and that consequently, as Raj 
Chunder is not liable in any character, save 
as the heir of his father, these properties 
acqaired by him from his own funds and in 
the possession, admittedly collusive, of the 
defendant Lukeekant, cannot be brought to 
sale. As to the remaining properties which 
were admittedly Radha Mohun's, the Prin- 
cipal Sadder Ameen altogether discredited 
the sale of them toSreemuttee Dossee by 
him for Rs. 6,000, and also the bona-fide 
tfansfer by her to Nobin Chunder subse- 
qaently of a portion of them. He therefore 
diamissed so much of the plaintiflTs claim as 
refers to the two talooks, and decreed the 
isle of the properties alleged to have been 
porehased by the defendant Sreemuttee 
Dossee, partly in her possession, and partly 
io that of the defendant Nobin Chunder, 
with coats in proportion. 

An appeal is now preferred by the plaint- 
iffs below against so much of the decision 
of the Principal Sudder Ameen as is adverse 
to them, and taking advantage of Section 
S48, the respondent Nobin Chundor Shah 
objects to that portion of the decision which 
ii adverse to him. The whole case is couse- 
qoeatly opened out before us. 

From the statements of the plaintiffs in 
this case, and the decree on which appellants 
present claim is based, it is quite clear that 
the properties in suit would escape their 
being brought to sale if it could be shown 
that they passed into the hands of the pre- 
lent possessor of them bona fide and for 
valoable consideration, and that the proceeds 
had been expended in the satisfaction of a 
decree in which Raj Chunder was liable, 
either personally or as heir to kis father : but 
such a state of things is not attempted in 
the present case. These properties, it is 
admitted, passed into the hands of the pre- 
lent possessors only by transfer in account 
•• it were, in other words in nominal satis- 



faction of portion of a decree against R^j 
Chunder bought by the defendants. Now^ 
considering that these so called alienations 
are made, as observed by the Principal Sud* 
der Ameen, to a near relation in the case of 
Nobin Chunder and to a friend in that of 
Lukeekant, they bear all the marks of col- 
lusion, and in our opinion amount to no 
valid alienation at all and in no way in^ 
terfere with the plaintifi's right to follow 
the property. It is therefore necessary to go 
further back in the ti-ansactions pleaded by 
defendants, and in so doing, we are met with 
the assertion that certain properties word 
purchased by Raj Chunder from his own 
monies, and tritnsferred to his wife by deed 
of gift, in which case they cannot legally be 
answerable at all for the debts of Raj 
Chunder, either for those which he is 
liable as the heir of Radha Mohun, or those 
for which he is liable personally ; and also 
that certain other properties were sold by 
Radha Mohun to his son's wife for 
Rs. 6,000 paid from her own streedhun, in 
which case also the property would not 
remain liable for Raj Chunder's debts, either 
those for which he might be liable as the 
heir of Radha Mohun, as those for which he 
is personally answerable* Now these asser- 
tions which, if proved, bring the property 
into the absolute ownership of the widows 
and enable them to act with it as they please, 
must, before tliey are admitted, be establish- 
ed by the most cogent proof. Now, looking 
first to the property covered by the deed of 
gift to Sreemuttee Dropodee Dossee, we 
have not the slightest satisfactory evidence 
that those properties were purchased by 
Raj Chuuder's own funds. The father and 
son were then, it is admitted, living as a 
joint family. The presumption is therefore 
that the property was joint estate and pur- 
chased in the name of Raj Chunder, with a 
resulting, trust in favor of the father Radha 
Mohun, and the burden of proving that it 
was separate estate rested with the defend- 
ants who have, as we have just observed^ 
altogether failed to make out their case. 
As then the property is not proved to have 
been Raj Chunder's, we must altogether 
reject the bona fides of the alleged deed of 
gift by him to his wife Sreemuttee Dropodee 
Dossee, and her possession under it ; and as 
we have also discredited the subsequent 
transfer to the defendant Lukeekant, the bar 
wbich existed to the sale of this property in 
execution of plaintiflPs decree against Raj 
Chunder as the heir of Radha Mohun, ia 
entirely removed, and we are on this ground 
alone, and without considering the indebted- 
ness of the family for a series of years us 
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evidenced by the decision before us, reverse 
this portion of the decree of the Principal 
Sudder Ameen, and declare the talooks 
Nog. 16 and 17 liable to sale in execution of 
their decree. 

As to the objections urged by the re- 
spondent Nobin Ohunder Shah to the portion 
of the Principal Sudder Ameen's decision 
adverse to him, there is no force in them at 
all. The fact that Sreemuttee Dossee had any 
Mireedhun at all is in no way proved, and the 
allegal ion of her alleged purchase and pos- 
lession under that falls, and the bona /Idea of 
the transfer to the respondent being already 
discredited by us, no ground exists on which 
to interfere with the order of the Principal 
Sadder Ameen on this point. 

We therefore decree the appeal of the 
plaintifiTs appellants with costs of both 
Courts against the respondent Lukeekant, in 
proportion to the amount of his claim. The 
respondent Nobin Chunder will bear his 
own costs in this Court 



The 29th February 1864. 

J^esent : 

The Hon'ble F. B. Kemp and 6. Campbell, 
Judges. 

Presoriptlon— Xtlmltatlon— Xrrlffa- 
tlon. 

Case No. 379 of 1863. 

Regular Appeal from a decision passed by 

the Principal Sudder Ameen ofBhaugui- 

pore, dated the 14M April 1863. 

Buddun Thakoor and others (Defendants) 

AppellnntSy 

versus 

Mohunt Shunker Doss and others (Plaintiffs) 
Respondents, 

Mr, J, Baptist^ Baboo Unnodapersad Ban- 
ner jee^ and Moonshee Ameer AH for Ap- 
pellants. 

Baboos Dwarkannth Mitter and Romesh 
Chunder Mitter for Respondents. 

Suit Inid at rupees 7,877-6-6. 

A suit will lie to establiBh a preaoriptiTe claim to irri- 
gation from a nmning stream and for damages caused 
by the stoppage of the water by the proprietors higher 
up the stream erecting dams on their own lands. 

Snchasuitis not governed by the linntation pre- 
scribed bv Clause 2 Section 1 Act XI 7 of 1859, but by 
that applicable to suits for rights appertaining to real 
property and Cor damages done to socn property. 

Campbell, J. — This was a suit to estab- 
lish a prescriptive claim to irrigation from 
a running stream and for damage caused by 
the stoppage of the water by the defendants, 
proprietors, higher up the stream. 



The Principal Sudder Ameen found tbtt 
the disputed channel was an artificial chan- 
nel excavated by the people of the different 
villages for their common benefit, and in 
making which a man of plaintiff's village 
named Sobree had taken so prominent a part 
that it bore his name to the present day. 
He found that the pltiin tiffs had long been 
in the habit of receiving water through thia 
channel and applying it to their lands bj 
means of three ducts still ezisting-^-that the 
defendants, contrary to established usage, 
had increased their ducts from three to foar- 
teen, and to supply their 14 ducts bad erected 
various new diams whereby the water wu 
stopped from reaching the plaintiff^s land to 
their loss and detriment. He found that the 
plaintiffs had lost the irrigation which they 
were in the habit of applying to about 100 
beegabs of land ; and declaring and decree- 
ing their right to the water according io 
the established practice, he reduced their 
exorbitant demand for damages to Rs. 200. 
The defendants in appeal did not in argu- 
ment seriously controvert the finding of ibe 
facts by the Principal Sudder Ameen made 
after a careful enquiry on the spot. Bat 
their Counsel attempted to argue Uiat every 
man may do what he likes on his own land ; 
that the place where they had erected the 
bunds and taken the water belonged to thrai ; 
and that the plaintiff's action would not lie. 
This argument is totally opposed to the lawoi 
these subjects common to all civilized coon- 
tries and with which the decision of the 
Principal Sudder Ameen is quite in accordr 
ance. We therefore, dismiss the app^lof 
the defendants with costs. 

We have omitted to notice that the defeed- 
ants in the first place ur^ed that the 
plaintiffs were barred by limitation of ene 
year under Clause 2 Section 1 Act XIV of 
1869. But we are clearly of opinion that 
the provision in question does not apply^ 
since this is neither a suit for damages to 
personal property, nor a suit for infringement 
of copyright or other exclusive privilege, but 
a suit for rights appertaining to real property 
and for damages done to such property. 
Moreover, the plaintiffs did not unreasonably 
delay. They seem to have first fought the 
matter in the Criminal Courts, and failing 
there, they brought the suit within a very few 
months, so that they are in no way barred. 

The plaintiff makes cross-objection by 
way of appeal under Section 348 r^arding 
the amount of damage. But they have failed 
to show us that the damage suffered by them 
is greater than is found by the careful local 
investigation of the Principal Sudder Ameen, 
and their cross-appeal is also dismissed. 
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The Ist March 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

Onus probandi— Possession. 

Case No. 1835 of 1863. 

Special Appeal from a decision passed by 
Baboo Punehannn Banerjee Roy Baha- 
door. Judge of (he Small Cause Court, 
with powers of Principal Sndder Ameen, 
of Hooghly, dated the 2nd April 1863, 
reversing a decision of the Moonsiff of 
that Districiy dated the lOth September 
1862. 

hliur Chunder Biswas and others (Plaintiffs) 

Appellants^ 

versus 

Bissnmbhar Biswas and others (Defendants) 
Respondents. 

Baboos Opender Chunder Base and Banee 
Madhub Banerjee for Appellants. 

Baboo Bama Churn Banerjee for 
Respondents. 

Where a defendant pleaded partly title and partly 
ivarchase, bot denied that the plaintiff's father or ances- 
tor hfid been in possession of any portion of the land in 
duqwte for a very long period, and asserted his own 
poHSBsionoa ancient titles, — Usld tbat the onu$ of 
proving possession within the period of limitation lay 
OQ the pUiintiff. 

Campbell, J. — We find that the Princi- 
pal Sadder Ameen has misplaced the onus. 
The defendants pleaded partly ancestral 
title, partly purchase, but, at any rate, they 
tttterly denied that plaintiff's father or 
ftBcestors had been in possession of any por- 
tion of the land for a very long period, as- 
serting their own possession on ancient 
titles. The onus of proving possession 
within the period of limitation lay on the 
plaintiff, and the Principal Sudder Ameen 
has nowhere found such possession, but, 
pmting defendant to the proof of his old 
titles, bas decreed in favor of plaintiff. This 
we think unjust, and we remand the case 
for a distinct finding of the fact whether 
plaintiff bas proved his possession within 
13 year« of tuit. 



The 1st March 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges, 

aifts (to Idol or Wife.) 

Case No. 1783 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 24th April 1863, 
reversing a decision passed by the Sud- 
der Ameen of that District, dated the 
nth May 1862. 

Soshikishore Bundopodhya and others 
(Plaintiffs) Appellants^ 

versus 

Ranee Chooramoney Putio Mohadabee and 
others (Defendants) Repondents, 

Baboo Taruchnath Sein for Appellants. 

Baboos Kishen Succa Mooherjee and 
Anund Gopal Paulit for Respondents. 

A Rift to an idol or a wife, being mere voluntwrs, is 
not valid as a^inat the donee's creditors. Land granted 
to an idol as debutter must bo, found to be ancient 
hereditary debutter publicly assigned as such prior to 
the donor's incumbency. 

Campbell^ J- — We think that no such 
gift to an idol or wife, being mere volunteers, 
is valid as against the creditors of the donee ; 
that in this view the gift of the right of 
ahibayet to the wife is wholly invalid ; and 
that, as regards the idol, the land cannot bo 
held to be debutter unless it is found to be 
ancient hereditary debutter, publicly assigned 
as debutter in such a way as to be binding 
and effectual before Gopul Sing's title ac- 
crued, so that the nseign men t should be bind- 
ing against him, as wcJI as in his favour. We 
return the case for a finding on the issues 

1 . Whether the land is anoient heredi- 
tary debutter prior to Gopal Sing's incum- 
bency, and 

2. Whether, as shibayet, he has any 
beneficiary interest in it ; since, if he denies 
benefit from it, those rights (after pro- 
viding for the bona fide worship) can b^ 
sold. 
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The 3rd March 1864. 

Present : 

The Hon'ble G. Loch and J. P. Norman, 
Judges. 

Allavlal Xiaads—Jalkar. 

Case No. 1219 of 1863. 

Special Appeal from a decision passed hy 
Mr. J. Reily^ Principal Sudder Ameen 
of Dinagepore^ dated the \ I th February 
1863, reversing a decision passed by the 
Sudder Ameen of that District, dated the 
ZrdMay 1861. 

Mr. J. J. Grey and others (Plaintiffs) 
Appellants, 

versus 

Anund Mohun Moitro and others 
(Defendants) Respondents, 

Baboos Juggodanund Mookerjee and Baney 
Madhub Banerjee for Appellants. 

Baboos Kishen Kishore Ghose, Greeja 
Sunkur Mojoomdnr^ and Unnoda Per- 
shad Banerjee for Respondents. 

If a river merely changes its course, the old dry 
coarse of the river must be Qiken to have become 
private property ; and as incideDt to and part of the 
■ame, the owner of the soil is entitled to all bheels 
or poudSf gulfs or damoores in which water remains, but 
which do aot comraunioate with the river except in tlie 
time of floods, and he can claim a settlement with the 
Government in respect of any julkur in the same. 

I^orman, J, — The plaintiffs sue for the 
possession of the julkur in certain damoores, 
alleging that they were in possesBion of these 
damoores as belonging to their estate Mouznh 
Chy tun pore, but that the defendants, by the 
judgment of the Session Judge in an Act IV 
case, deprived them of their possession of 
the julkur. 

The defendants pleaded by way of limit- 
ation that they, the defendants, had been in 
possession for fifty yenv^) secondly^ that 
the julkur did not belong to the plaintifPs 
estate; that the julkurs and the damoores 
of the Mahanuddy from Turjin above to 
Akoond Baria below were settled for witli 
the former proprietors of the fishery ; that 
they had a bheel in Mouzah Boornakhauda, 
and that on the south of the bheel stood 
the plaintifi^s Mouzah Chytunpore; that the 
Mahanuddy carried away the bheel, but on 
reformipg (by which probably they mean by a 
new change in the course of the river 
leavifig the washed away parts dry again) 
five damoores were created, three of which 
axe the subject of dispute ; and that the de- 
feudanU have always been in possession. 



The Principal Sudder Ameen in his judg- 
ment states that '^ the julkurs called da- 
moores are gulfs left in the old bed of a 
river. They are called koopras after the 
damoores have in time contracted their 
dimensions, and the right to them depends on 
the right which either party may possess in 
the julkur of the river." He goes on to 
say that *' the defendants have all along 
been in possession of the jukur of the river, 
and that their exclusive right iu the fishery 
of the river gives them a right to every reoep- 
taclo of water connected with the river, whe- 
ther called damoores, dohos, or moonas." He 
says: — " The Sudder Ameen does not consi- 
der the plaintiffs entitled to the damoores, be- 
cause ho alleges they are remotely sitaated 
from the river. But the distance does not 
appear so great as represented, and it hai 
been sufficiently shown that the river in the 
rains overflows the adjacent lands and com- 
pletely covers the damoores with water, so 
as to obliterate every indication of their 
existence. This is a sufficient proof of their 
connection with the river. It certainly gives 
the proprietor of the river an exclusive right 
to fish in the disputed localities, so long at 
least as they continue to retain water ; and 
such right necessarily remains so long u 
the damoores may be used as fisheries. 
As soon as they cease to be so, defendants 
will naturally he prevented from exereisiug 
any further right in tliem.'* 

He then disposes of (he plea of title by 
limitation, and gives judgment ogainst the 
plaintifis, who come before us in special 
appeal. 

The first question we have to consider 
is, in whom is the property in the soil of the 
damoores now vested ? The land by whith 
(hey are surrounded on every side appeari 
to have been gained by the derelict ion or 
alteration of the course of the river, and 
the plaintiff's right to the land surrounding 
the damoores appears not to be questioned. 

In considering what are the legal princi- 
ples applicable to such cases, it is convenient 
to refer to the Roman Law upon which the 
Law of England and derivatively that of this 
country on the subject of alluvion is founded. 
In the Institutes of Justinian, Book 2, Title 1, 
Para. 23, we find it laid down that, " if a 
river, leaving its natural channel, flows ia 
another course, the former channel belongs to 
them who possess the farms on its banks, to 
each man according to the breadth of his land 
on the bank ; and the new channel is subject 
to that law which governs the river, that iS) 
it becomes public. But if, after aome time, the 
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river i*eturii8 to its former channel, the new 
channel again belongs to them who have the 
hrois on Its banks." In the Digest, Book 43, 
Tit. 12, DeFluminibus, Section 1, Para. 7, the 
same rule is expressed in other words. See 
also Vaitel's Law of Nations, Book 1, Chap. 
22,8eciion270, and the case of Isser Chunder 
Bai vs. Riimchunder Mookerjce, 1 Select 
Kep. 221. In the Institutes, Book 2, Tit. 1, 
Para. 24, it is said that, if any person's land 
is inundated, and the inundation does not 
change the form and appenrnnce of the land, 
if the waller recedes, the farm belongs again 
to the former owner. 

Applying these principles to the present 
cose, if the river simply changed its 
course, and there is nothing to modify 
the conclusion which the Conrt ought 
to draw from that simple fact, the old 
dry course of the river must be taken to 
have become private property. And as in- 
cident to and part of the same, the owner 
of the soil is entitled to ail bheels or ponds, 
gulfs or damoores, in which water remains, 
but which do not communicate* with the 
river except in the time of floods, and he 
eould have claimed a settlement with the 
Governraf^it in respect of any julkur in the 
aarae. The right of the defendants to the 
fishery in the water in question being merely 
granted out of, and a part of, the right of 
the Government to the river, can no longer 
exist where the right of the Government it- 
self ia gone. The fact that the damoores 
are supplied with water by the overflowing 
of the river is not material. See Goopeenath 
Rai vs. Ramchunder Turkalunka, 1 Select 
Rep., 228. But if, in forming the course 
noir left dry, the rain made its way through 
ao ancient bbeel, the julkur in which was 
settled, not with the owner of the surround- 
ing soil, but with the defendants or their 
predecessors in estate, and the damoores in 
question, or any of them, can be recognized 
as being in fact parts or the remains of that 
ancient bheei, the defendants' right to the 
jolkar in the same will be established. 

The fact as to possession and exclusive en- 
joyment of the fishery will be material in 
assisting the Conrt to determine the question 
18 to the right. If, for many years past, the 
defendants have been allowed, as if asserting 
and in exercise of a right and without any 
interruption, to come over the plain titfs land 
fbr the purpose of fishing in the damoores and 
have taken fish there ; or if they have taken 
any effectual steps to prevent the plain tifls 
from fishing, it may lead to the inference that 
the julkurs in the damoores in question are ex- 



cluded from the settlement with the plaintiffs, 
and either settled with the defendants, or are 
and have been treated as part of or appurte- 
nant to their julkur in the river. It does 
not necessarily follow, as assumed by the 
Principal Sudder Ameen, that the right to 
the damoores depends on the right which 
either party may possess in the julkur of 
the river. The plaintiffs cannot make out u 
title by limitation or prescription, unless 
they can show exclusive possession adversely 
to the defendants' supposed rights. 

The case must be remanded to the Lower 
Court for the trial of all the issues with re- 
ference to these observations. 



The 4th March 1864. 

Present : 

The Hon'ble W. Morgan and Shumbhoouath 
Pundit, Judges. 

Kortgragre Aocoants — Seotlon 10 Ae- 
grulation 3CV. 1793. 

Case No. 607 of 1863. 

Special Appeal from a decision passed by 
Mr. 0. Too good, Judge of Cuttack, 
dated the lOth December 1862, tnodi- 
fying a decision passed by the Principal 
Sudder Ameen of that District^ dated the 
\5th April 1862. 
Shumbhoonath Roy and others (Defendants) 
Appellants^ 
versus 

Mono war Ali and others (Plaintiffs) 
Respondents. 

Baboos Nil Madhub Sein and Gopal 
Lall Mitter for Appellants. 

Baboo Anund Gopal Paulit for 
Respondents. 

According to Section 10 Regulation XV. 1793, it b th« 
duty of the Conrt to take an account of the receipts of 
the mortgagee in possession, and then to adjust the 
mortgage accoont of principal and interest. 

Morgan^ J. — This suit was brought by 
the plaintiff to recover a sum of money due 
on a bond with interest. He lent money to 
the defendants, which was secured by bond 
and also by pottah of land granted to him, 
it being, in fact, a mortgage security. The 
money was to be re-paid in 1 256, and the 
pottah was to last until 1256. The bond 
contained no provision concerning interest^ 
and the intention doubtless whs (and as, iu 
fact, the pottah explains) that the plaintiff 
bhould, in lieu of interest, realise from tUi> 



Digitized by 



Googk 



no 



CIVIL RULINGS. 



[March 



profits of the property wha£ he could, and 
that, upon pajment of the principal money, 
he should give up the property. It is found 
bj the Courts that the plaintiff continued 
in possession of the land until the year 1259, 
when he was dispossessed by the defend- 
ants. The Court of first instance deals 
with the case in this way. It allows the 
plaintifi* whatever he received from the land 
up to the year 1256, and also his receipts 
from the land from 1256 to 1259, when he 
alleges he was dispossessed ; it applies the 
money received during the latter period ( 1 256 
to 1259) first to satisfy interest on the 
principal sum at the rate of 12 per cent., 
and the remainder it applies in reduction 
of the principal ; and for what ultimately is 
found due, the Court gives the plaintiff a 
decree. 

The Lower Appellate Court reverses 
that decree, and gives the plaintiff a de- 
cree for Ks. 1,200 principal, and also for 
Rs. 1,200 interest. The Lower Appellate 
Court observes that, by the bond, no pro- 
vision was made for the payment of interest ; 
tiiiit the intention of the parties doubtless 
WAS that the plaintiff, by receiving the profits 
of the property, should in effect receive what 
was equivalent to interest ; and that the 
plaintiff, having been dispossessed of the 
property by the defendants in 1259, by such 
dispossession acquired, from the nature of 
the transaction, a right to receive interest 
in place of the profits which he had re- 
ceived hitherto. The result is that the 
decree of the Court gives him Rs. 1,200 
principal, and Rs. 1,200 interest. 

In our opinion, both the Lower Courts 
have proceeded in their decrees erroneously. 
The law which guides them in such matters 
is Section 10 of Regulation XV of 1793. 
It was their duty in such a case to take an 
account of the receipts of the mortgagee 
from this property, and to adjubt the mort- 
gage account of principal and interest after 
ascertaining what was received by the mort- 
gagee in possession. 

The case must be remanded in order that 
au account may be taken of the plain tifi^s 
receipts from the property during the time 
that he was in possession. If he were really 
dispossessed, the state of the account at the 
date of his dispossession must be ascertained. 
If any balance was then and still remains 
due to the plaintiff in respect of the mortgage 
money, that balance will be secured to him 
with such rate of interest as the Court may 
consider the law enables it to decree. The 
CAte wiU| therefore, be remanded to the Court 



of first instance to have the account taken 
witb reference to the Regulation referred to. 
which seems to have been entirely over- 
looked by both Courts. 



The5lh March 1864. 

Present : 

The Hon'ble C. Steer and W. S. Setou- 
Earr, Judges. 

aesjudloata— Sale— Kortgrag'e. 

Case No. 1382 of 1863. 
Special Appeal from a decision passed by 
Mr. A, E. Russell^ Judge of Moor- 
shedabad, dated the \2th March 1863, 
affirming a decision passed by the Moon- 
««/f of that District, dated the 3 1 si De- 
cember 1862. 

Ramkisto Shaha (Plaintiff) Appellant^ 

versus 

Nemy Churn Cholhai (Defendant) Re- 
spondent, 

Baboos Tarucknath Sein and Romanath 
Rose for Appellant. 

Baboos Onoohool Chunder Mookerjee and 
Oprokash Chunder Mookerjee for Re- 
spondent. 

A former suit for the property in di8i>ate having 
been unsuccessfully brought on the allegation that the 
deed on which the plaintiff claimed was a deed of sale, 
he now called it a mortgage and sued for his rights 
under it. Hkld that the subject matter of the two 
suits was quite different, and that the present suit 
would lie, notwithstanding that the former suit was dis- 
missed without permistion to the plaintiff to bring a 
new suit. 

Steer^ /.— Thb plaintiff brought a former 
suit against the present defendant in which 
he sought to establish that Gunga Narain 
had sold to him, by an out-and-out deed of 
sale, the property in tliis suit. Before the 
suit was ripe for a decision, he asked per- 
mission to withdraw the suit. The JuJge 
refused it, and declared his suit dismissed. 

He now sues on the allegation that the 
above said Gunga Narain had given him a 
mortgage of the property, which mortgoge 
he had foreclosed, and now sued to obtaia 
possession. 

These two suits the Judge regards to be 
identical in their object ; and, inasmuch as 
the first suit was dismissed without permis- 
sion to bring a new suit, he rules that (be 
plaintiff's suit cannot be entertained. 

We think the Judge is quite wrong. In 
the first suit, the plaintiff took upon himself 
to prove that his deed was a deed of outand* 
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out sale. The effect of the Judges's decieiop 
is that it was not ao out-and-ont sale ; and, 
had the present suit been brought on the 
8tme ground that it was an ont-and-out sale, 
it could not be entertained. But, as stated 
above, the plaintiff in the present suit aban- 
dons the ground that the deed is an out-and- 
out sale ; he calls it a mortgage, and sues for 
his rights under it. The subject matter of 
the two suits is, therefore, quite different; 
and whether the judge in the former suit 
did or did not permit the plnntiff to bring a 
fresh suit, is a matter of no consequence what- 
ever. He cannot bring a second suit for the 
same matter without permision ; but where 
the matter or the cause of action is not the 
game, no order of the Judge can deprive 
him of his right to have such new cause of 
action tried and adjudicated. . On these 
grounds, we reverse the decision of the Judge, 
and remand the case to be tried on lis 
merits. 



The 7th March 1864. 

The Hon'ble C. B. Trevor and H. V. Bayley, 
Judges, 

Joint Btndoo Family — Presnmptloii 
— Onus proband! (Separate Sstate.) 

I Case No. 354 of 1863. 

Regular Appeal from a decision passed hy 
the Principal Sudder Ameen of Sarun, 
dated the ISth April 1863. 

Maharajah Bajender Pertab Saha (Plaintiff) 
Appellanty 

versus 

Maharaj Coomar Baboo Beer Pertab Saha 

and others (Defendants) Respondents, 

Messrs, G, C. Paul and J. Baptist^ Moons hee 
Ameer Ali^ and Baboo s Kishen Kishore 
Ghose and Vnnodapersad Banerjee for 
Appellant. 

Uf, R, T, Allan, Baboos Sreenath Doss, 
Onookool Chunder Mookerjte, and Deben- 
dernarain Bose, and Moulvie Murhumut 
Hossein for Eespondents. 

Suit laid at rupees 49,626. 

In the oase of an ordinanr joint andiyided family, the 
presumption of Hindoo Law would be that the whole 
property is joint estate, and the burden of proof would 
he on the party clauning any property as hta separate 
tttate to establish the fact. But where a plaintiff, 
though admitting that the family is undivided, contends 
that the family estate is a Raj, and has always been held 
by him separate and distinct from the others who are 
only entitled to maintenance, the undivided nature of 
the family alone on this contention can raise no pve- 



sumption as to the joint nature of the estate so as to 
shift the burden of proof from the plaintiff to the de- 
fendant, a presumption inconsistent with the contention 
itself ; but if, under such ciroumstanoes, the head of the 
family alleges that he has made purchases in the name 
of a single member, and that allegation is traversed, the 
onus will be on the party making the allegation to 
prove his case. 

Trevor, J. — Plaintiff Maharajah Rajen- 
der Pertab Saha sues Baboo Beerpertab 
Saha and others for a declaration of his 
title to, and for possession of, the villages of 
Muhwal, &c., in Zillah Sarun, with mesne 
profits. 

Plaintiff alleges that Maharajah Chutter- 
daree Saha Bahadoor, his paternal great- 
grand- father, was the owner of the Rnj 
Hoonshapoor, and that he, haviug bought the 
property claimed, in the ostensible name of 
one of his grandsons, the defendant Beerper- 
tab, enjoyed possession of the same until his 
death on i6th March 1858 ; that previous to 
his death he, by will, bequeathed the 
Raj and all his moveable aud immoveable 
properties inclading cash and goods, too, aiid 
conferred the Raj talook on plaintiff, his 
great grandson through his eldest male issue ; 
that he, according to the family usage and 
the delivery made to him, entered upon pos- 
session of the property attached to the Raj, 
and obtained from the Court' a certificate 
under Act XX of 1841 ; that, in consequence 
of objections raised by the defendants, the 
Deputy Collector on 14th June 1853 refused 
to enter his name in the Collectorate as the 
owner of the properties now claimed, insas- 
much as they were never in the Maharajah's 
name but in that of Beerpertab, and the 
order was confirmed by the Collector on the 
5th August 1858, and hy the Commissioner 
on the 8th October of the same year ; that by 
this proceeding, he (plaintiff) was dispossess- 
ed, and defendands obtained possession. He 
therefore brings the present suit for posses- 
sion with mesne profits of these properties 
which were purchased by the Maharajah iu 
the name of Beerpertab. 

The defendant Beerpertab in his written 
statement avers that the properties now 
claimed by the plaintiff were purchased by 
him and his brother Teluckdaree Saha from 
the proceeds of the property they inherited 
from their maternal grand-father, either by 
private sales, or at public sales in execution 
of decrees, and that they have been in the 
enjoyment of them from the date of purchase to 
the present time ; that plaintiff's allegation of 
his own possession and of Rajah Chutter- 
daree Saha is false ; and therefore on this 
ground the claim should be dismissed 
under the Statute of Limitation. 
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The defendant Narendropertab answer? to 
the same effect. 

The Principal Sudder Ameen, taking up 
first the plea of limifalion, was of opinion 
that plaintiff had not sliown to his satisfac- 
tion either that the Maharajah before him, 
or that he himself after his death, had ever 
been in possession of the properties sued 
for. He therefore dismissed plaintiff's suit 
with costs. 

From this decision an appeal has now 
been preferred by the plaintiff below, and it 
is urged by the learned Coansel Mr. Paul on 
his behalf that the Principal Sudder Ameen, 
in a case like the present, was altogether 
wrong in looking simply to possession ; that 
the only question in this case is whether 
the purchase of the properties claimed by 
plaintiff was made by the Rnjah in the 
defendant's name, whereby a trust resulted 
to the Hajah, or whether defendant pur- 
chased them with his own monies ; that as 
all the papers are admittedly in the name 
of the defendant, they alone can prove no- 
thing conclusive as to the real possession of 
the parties, until the source whence the 
monies came by which the properties claimed 
were purchased is enquired into, but that, 
when this point is elucidated, it will ex- 
plain and cleor up the facts connected with 
possession ; that the parol evidence offered 
by the plaintiff to prove the source whence 
the monies came, vi2. the coffers of the 
Kajah's ancestor, supplemented as it is by 
the documentary evidence, showing the needi- 
ness of the defendant about the time of the 
alleged purchase by him, and the consequent 
impossibility of his being the purchaser 
considered alone, is sufficient to entitle the 
plaintiff to a verdict ; that again the oral 
evidence of the plaintiff contrasted favor- 
ably with that offered by the defendant, for, 
referring as it does to events that occurred 
many yeors previously, iti? given with less 
of suspicious particularity than is that of 
defendant's witnesses ; that again the mass of 
receipts for the payment of revenue clear- 
ly show that the possession has all along 
been with the plaintiff's ancestor and himself, 
until dispossessed by the act of the Revenue 
authorities complained of. It wa«, lastly, 
contended by Mr. Paul that, if the Court 
were not satisfied with the evidence on the 
record as to the plaintiff's claim, it should, 
in the interests of justice, postpone the case, 
and summon the defendant Telurkdaree and 
other witnesses whose evidence is material 
of the case. 



On the part of the defendant, it was urged 
by Mr. Allan that, on the pleadings in this 
case, the burden of proof wns on the plaintiflf, 
and he had altogether failed to prove his 
case ; that possession and the title deeds were 
both with his client, and that to oppose these 
there was only the parole evidence of a few 
witnesses in a low class of life ; that this 
evidence was contradicted by that of re- 
spectable persons, not only witnesses to the 
deeds, but vendors to the defendant of some 
of the properties sold, persons who could 
have no reason for committing perjury ; that, 
again, from the evidence it was clearly proved 
that the defendant Beerpertab was, subse- 
quent to the date of his coming of age, in 
joint possession of the properties in suit 
with his brother Teluckdaree Saha, and 
that thus plaintiff's claim, which was in itself 
supported by no trustworthy evidence, it 
entirely met ond refuted. 

We think that the objection of the learned 
Counsel for the plaintiff, appellant, to the pro- 
ceedings of the Principal Sudder Ameen, who, 
in a case like the present, has looked only to 
the evidence as to possession, is well founded. 
This evidence as to possession consists, for 
the most part, of papers made out in the 
name of the defendant ; and on the plain tiff^s 
allegations such would necessarily be the case, 
for, defendant having the legal title, his name 
would everywhere oppear ; but such ap- 
pearance could not prove that the beneficial 
ownership was with him also. That point, 
which is the contention in the present ease, 
can only be satisfactorily settled by looking 
to the source whence the purchase-money for 
the property came ; and, after that point is 
settled, the papers produced can, by the light 
thrown upon them, be then and then only 
satisfttclorily interpreted. We must, conse- 
quently, look into the whole case of the 
plaintiff; and, as the. evidence to prove 
plaintiff^'s title is on the record, no necessity 
eziflts for the remand of the case. 

Before, however, entering upon the deter- 
mination of the particular case before us, 
it will be well to state certain circumstances 
connected with the family which have been 
brought to our notice during the hearing of 
this case. 

The family to which the litigants before 
us belong is a very ancient one, and was a 
Raj or Principality during the period of the 
termination of the Mahomedan rule in Behar. 
On the accession of the East India Company 
to the Dewanee, the then occupant of the 
Raj, Rajah Futteh Saha, refused to acknow- 
ledge allegiance to the Government. Ue 
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rebelled and was driven into Oudh, and Gov- 
ernment took possession of his Rnj, which it 
retained until 1790, when possession of it 
was restored to Chutterdnree Saha, the great 
grand-father of the plaintiff before us, who 
remained in undisturbed possession till his 
death in March 1858. Early in 1859, the de- 
fendants before us instituted asuit against the 
present plaintiff, who was then in possession of 
the Raj as descendant of Chutterdaree Saha 
throuf!;h his eldest son Ram Sahee Saha, to 
establish their rights to a moiety of the entire 
moveable and immoveable property left by 
the Maharajah Chutterdaree, and to cancel 
a will set up by the plaintiff in this case. 
This suit has been recently, that i?, on the 
23rd April 1863, decided by this Court, and 
this much we may observe that the claim of 
the plaintiff was dismissed, the property 
being determined to be a Raj, and they, de- 
fendants, as the uncles of the plaintiff, and as 
the guardians of Maharajah Chutterdaree 
through his younger son Pertipal Saho, be- 
ing declared entitled simply to maintenance. 
Whilst that suit was pending in appeal before 
this Court, viz,y on 11th September 1862, 
the present action was brought by the Ma- 
harajah. The cause of action, according to his 
own statements, occurred in October 1858. 
Daring the following four years, though dis- 
possessed of his property, no complaint was 
made anywhere ; but three years after the 
institution of the first suit by the defendant 
for a moiety of the Raj, the present action is 
brought for the recovery of property of 
which by an act of the Collector, the Maha- 
rajah had been dispossessed. 

Laying aside all consideration of the 
judgment in the case recently decided by 
the Court, and looking merely to the allega- 
tions of the plaintiff in this suit and in his 
defence in the other, a copy of which is on 
the record, we are clearly of opinion that no 
presumption arises so as to shift the burden 
of proof from plaintiff to the defendant. 
Had the family been an ordinary /otn^ un- 
di?ided one, the presumption of Hindoo 
Law would be that the whole property of 
the family is joint estate ; and had this fact 
been admitted by defendant, or, if alleged by 
plaintiff, and denied by defendant, been 
proved to be the real estate of things, then 
the burden of proof would be on the party 
claiming any property as his separate estate 
to establish the fact. But in this case the 
plaintiff, though admitting that the family is 
undivided, contends that the family estate 
has always been held by him separate and 
distinct from the others who are only entitled 



to maintenance. The undivided nature of 
the family alone on this contention raises 
and can raise no presumption as to the joint 
nature of the estate-^a presumption which 
would be inconsistent with the contention 
itself ; but if, under circumstances similar 
to those disclosed in this suit as to the 
family property, the head of it alleges he has 
made purchnses in the name of a member of 
the family, and that allegation is traversed, it 
will rest upon the party making the allega- 
tion to prove his case. 

Such being the mode in which we regard 
this case, we proceed to look at the plaintiff's 
case. The original deeds of conveyance of 
the property in suit, though not all filed at 
the same time, are on the record, and have 
been filed by the defendant in the suit, with 
whom also is possession of the properties. 
No suggestion has been made by the plaint- 
iff as to the particular mode in which those 
instruments passed from his own and Chut- 
terdaree Saba's custody into the hands of 
the defendant. The simple fact, therefore, 
above stated, remains unaccounted for. 

Looking, then, to the deeds filed, we find 
that they consist, 1*^, of thebynnraahsof the 
Collector, dated 21st July and 12ih August 
1826, of the rights and interests of Baboo 
NundNarain in Jugheera,and also in Gorapalli 
liamapalli and Gaichpore, both purchased in 
the name of Beerpertab for a consideration 
of 300 and 190 rupees respectively on the 
28th January 1845, at a sale in execution of 
a decree ; 2nd, a deed of sale from Lall- 
jee Saha to Beerpertab Saha of his rights 
and interests in Ramapalli Gorapalli and 
Gaichpore for a consideration of rupees 2,200, 
and dated 22nd May 1846 ; 3rd, a deed of sale 
by Dliirga Roy to Beerpertab Saha, dated 
28th January 1848, of his rights and inter- 
ests in the villages of Baturdah and others 
for a consideration of 12,000 rupees ; and 4M, 
a deed of sale from Dhirga Roy to Beerpertab 
Saha, dated 7th March 1848, of Puharpoor 
and other villages mentioned therein, for a 
sum of 11,500 rupees. 

The direct evidence to prove that the pur- 
chase at the two sales in execution took 
place on the 28th January 1845 was made 
by Chutterdaree Saha, is the depositions of 
Kallychurn Roy mooktear, Bhugwan Dutt, 
and Motee peadah. They were all servants of 
the Rajah, and in 1863 depose to what oc- 
curred in 1845, fifteen years before, with 
minute particularity. But it is not this par- 
ticularity alone that renders their evidence 
untrustworthy ; it is the fact that they, hav- 
ing no particular cause for remembering 
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that to which they depose so minutelj, 
should nevertheless be able to recollect all 
the circumstances connected with a transac- 
tion to them indifferent. Thej state in their 
evidence that the purchase was made by 
Soonder Narain and Hurbuns Lall as the 
mook tears of the Raj ah in the name of Beer per- 
tfib, and this appears from the bynamah itself. 
To corroborate their statement, a general 
power of attorney from the Maharajah in 
the names of Hurbuns Lall and Mohun Lall, 
dated 1837, is filed. Now it is clear that a 
mootearnamhah to A and B in 1837 is no 
authority for B and C to perform an act 
in 1845; but, independently of this fact, on 
referring to the power of attorney itself, we 
find that it is not a general power, but 
specifies the particular matters in which the 
parties are to act — matters connected with 
pending and future resumption and settle- 
ment cases ; but it gives no authority to the 
parties named in it to purchase property in 
the Rajah's name, which may be sold in 
execution of decree. The oral and docu- 
mentary evidence produced, therfore, to show 
whence the money came by which the proper- 
ty sold in excution was purchased is in itself 
very insufficient, and becomes more so when 
we have placed before us, by defendant's 
pleader, a power of attorney executed by Beer- 
pertab himself to Hurbuns Lall and Soonder 
Narain to purchase these properties, dated22nd 
January 1845, and find every thing properly 
and formally by them done under the power. 

Turning, then, to the deed of sale from 
Lalljee Saha executed on the 22nd May 
1846, we find that the subscribing witnesses 
are all dead, with the exception of Dengoo 
Roy and Hamper tab Singh. These witnesses 
depose that the writer of the deed was Ram- 
Burrun Lall ; that the mooktears on the part 
of the Rajnh who arranged matters were 
Ajoodeapersad and Mohun Lnll, and they 
detail minutely, though perfectly unconcern- 
ed with the sale, all the proceedings con- 
nected with the payment of the purchase- 
money. Mohun Lall, it appears, is dead, and 
Ajoodeapersad, in whose name a mooktear- 
namah dated 20th July 1864 was executed 
by the Rajnh Chutterdaree in supercession, 
it would seem, of a previous one in the name 
of other parties, is represented by the appel- 
lant's Counsel to have been gained over by 
the opposite side, and he, therefore, has not 
been called by him. Be that as it may, the 
statement of these two witnesses uncorro- 
borated is totally insufficient to prove the 
plaintiff' appellant's case as to the transac- 
iioa to which tbey benr teatunony. 



The witnesses to the 3rd and 4th deeds 
are all dead, with the exception of Bhugwaat 
Lnll, the writer of the deed, and Tulwunt 
Singh, whose evidence has been given in fa- 
vor of the appellant. The remarks which we 
have made to the witnesses to the former 
deeds apply to these. They prove all bat 
the source when the money came ; but the 
person, who, according to their statement, 
would from his position have been able to 
give the Court trustworthy evidence in the 
case, viz., Ajoodeapersad, the mooktear, has 
not been examined ; in his absence, and in a 
case like the present, we are totally unable 
to rely on such unsupported testimony. 

In addition to this evidence, there is the 
evidence of a Put wari, viz: Balmokund Dosa, 
who deposes that the villages of Muhwal, 
Puharpore, &o., of which he is the Putwari, 
and other villages, were purchased by the 
Rajiih, and were in his possession as long as 
he lived, and that, shortly after his death, the 
present Rajnh was dispossessed of them. 
Dakhilas also for revenue paid in by Ajoo- 
deapersad, Hurbuns, Soonder Narain, and 
Mohun Lall on account of these properties 
from 1253 to 1260, amounting to 12,634 are 
filed, but the payment of revenue by par- 
ties untill the exclusive agency of those 
parties for the Rajah is clearly established, is 
of little weight in enabling us to determine 
a point like that before us ; and, as the evi- 
dence does not, to our satisfaction, establish 
the possession of the Rnjah at any time, it is 
unnecessary for us to state what effect proof 
of that point might have had in throwing 
the burthen of proving his title on the de- 
fendant in this case. 

It is urged, however, by Mr. Paul on the 
part of the appellant that, even if the direct 
evidence of his client as to the source whence 
the purchase-money for the property in suit 
cnme is insufficient of itself, still, when sop- 
piemen ted by certain fact?, showing the im- 
possihiliry of Bef»rpertab having any money 
from 1845 to 1848, within which time the 
purchases were made, it becomes strong and 
quite sufficient to support successfully the 
plain tiffs claim. Those facts are, that, on the 
1 1th June 1825, when Beerpertab's brother 
Teluckdaree was a minor, and Beerpertab not 
born, their maternal grand-fnther Jeeta Saha, 
by an instrument in the nature of a tesu- 
mentnry disposition of his property, left it to 
Teluckdaree and his heirs ; thnt suits were 
unsuccessfully instituted by the brother of 
the maternal grand-father to set aside the 
tumleeknamah, and also by the grand-mo^ 
ther of the minor Teluckdaree, with the 
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same purpose, mnking Teluckdaree alone 
defendant ; and that though Beerp^rtab was 
born in 1826. and, therefore, attained his 
mnjority in 1844, and those suits were decid- 
ed severally in 1839 and 1843, no mention of 
him was made in them at all ; that, in short, 
Beerpertab is not mentioned in connection 
with the maternal grand- father's property 
until 1862 in which year he sued Teluck- 
daree for half of the properties left to 
Teluckdaree by the maternal grand-father, 
of which he had been dispossessed by him ; 
that in that suit Teluckdaree denied Beer- 
pertab's rights, but stated that he had trans- 
ferred his interest to his son Nat'endropertab, 
aeo-defendant in the present case; that, on 
the 26th February 1863, the parties to that 
suit compromised the case on the terms that 
both parties should hold the property joint- 
ly, and that, after Beerpertab's death,it should 
descend to Narendropertab ; that, on the 24th 
February 1862, the latter had compromised 
the great case with the Rajah. Thus, re- 
marks the learned Counsel, having got as 
much as he could from the Rajah, he now 
sues to get these villages on the allegation 
that they partly belong to Beer per tab« 

Though the evidence of the plaintifT, both 
documentary and oral, was weak, still a pe- 
rusal of the documents cited by the learned 
Counsel to show the impossibility of the pur- 
chase being made by Beerpertab, strengthen- 
ed it to such a degree that we considered it 
necessary to call upon the defendant to open 
his case. 

The testamentary disposition by the ma- 
ternal grand-father was admitted, but it was 
urged, and to our minds with reason, that this 
instrument was never intended to disinherit 
any party who, subsequently to its execution, 
might be born to the same family rights as 
Teluckdaree ; and it was a matter of fact, 
proved to our satisfaction, that the brothers, 
notwithstanding, had always been in joint 
p')sse88ion of the properties left to the ma- 
ternal grand-father, and that the properties 
in suit had been purchased by the proceeds 
of the properties in the name of Beerpertab. 
Moreover the particular cause out of which 
the suit of 1862 between the brothers arose, 
may be inferred from an attention to certain 
dates. Whilst the great cause between the 
defendant and the plaintiff in this case was 
pending in appeal, the brother of Beerpertab 
having first, on the 22nd February 1862,tran8- 
ferred all his rights to his son Narendroper- 
tab, that person, two days after, viz,, the 
24th February, compromised the suit with 
the Rajah. The result of the compromise 



was that the uncle Beerpertab and his ne- 
phew Narendo, then under influence of the 
Rajah, became hostile to each other ; and it 
would seem that an attempt was made under 
the same influence to oust him from his rights 
— an attempt which was rendered futile by the 
compromise in the case which was instituted 
by Beerpertab in September 1 862. 

This view of the facts altogether rebuts 
any presumption as to the indigence of the 
defendant Beerpertab, and leaves the plaint- 
iff's weak evidence altogether unsupported. 
It would, therefore, he sufficient at once to 
dispose of the plaintiff's case ; but, as we have 
heard the depositions of Lulljee Saha, the 
vendor of the property covered by the deed 
of sale dated 22nd May 1846, and of 
Ramdyal Rout, the defendant's treasurer, and 
Seochurn, as to the circumstances connected 
with that transfer ; as, moreover, we have 
heard the evidence of Lukhinarain, the son 
of Dirjoo Roy, the vendor of the properties 
covered by the doeds dated 28th January 1848 
and 7th March 18 i8, as to those transactions, 
omitting notice of all other witnesses for the 
defendant, we have no hesitation in coming 
to the conclusion, not only that the plaintiff 
Hppellnnt has not proved his case, but tiiat 
the defendants have established theirs. The 
evidence of these men is marked by particular- 
ity, but it is not open to suspicion, inasmuch 
US its particularity arises out of the part 
which the deponents bore in the transaction 
to which they depose, and does not rest sim- 
ply on the ground of a retentive memory. 

The learned Counsel for the plaintiff appel- 
lant has pressed upon the Court that, if it 
think that the record as it at present stands 
is unsatisfactory, justice requires that that 
state of things should be remedied by send- 
ing for the different parties, whose evi- 
dence might clear up and explain everything ; 
that with this object Teluckdaree, Ajoodea- 
persad, and Hurbuns Lall might l»e summon- 
ed, and any documents that might be neces- 
sary called for by the Court. 

There are no doubt cases in which the 
Court will summon witnesses who, it thinks it 
essential for the ends of justice, should be ex- 
amined, aud call for documents in the hands 
of particular parties ; but the Court will not 
assist a plaintiff by such a course of proceed- 
ing unless the plaintiff has assisted himself to 
the utmost extent in his power. Now, con- 
sidering the evidence which, on the supposi- 
tion that plaintiff's case is a true one, he 
might have produced, but has not attempted 
to produce, the Court does not think this a case 
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in which the interests of justice will be serv- 
ed by any action on its part. It rather is 
of opinion that any notion on its part would 
only assist plaintiff in further harassing par> 
tifs whom, from circumstances arising out of 
family feuds, he has chosen without reason- 
able or probable cause to bring into Court* 
The appeal of the plaintiff is dismissed, 
and the judgment of the Lower Court affirm- 
ed with costs and interest at 12 per cent. 



The 8th March 1864. 

Present : 

The Hon'ble C Steer and W. S. Seton- 
Karr, Judges, 

MeeraB Pottab (by temporary lessee) 
— Jurisdiotlon— Rlgrbt of oocupanoy. 

Case No. 396 of 18«3. 

Special Appeal from a decision passed by 
Mr, R. Abercromhiey Judge of Dacca, 
dated the 9th December 1 862, affirming a 
derision passed by the Principal Sudder 
Ameen of that District, dated the 26th 
November 1861. 

Chundee Cfaunder Mitter (Plaintiff) 
Appellant^ 

versus 

Mr. J. Beckwith and others (Defendants) 
Respondents, 

Baboos Onookool Chunder Mookerjee and 
Juggodanund Mookerjee for Appellant. 

Baboos Greesh Chunder Ghose and Dwar^ 
kanath Mitter for Respondents. 

A meeras pottah, granted by a person holding only a 
temporary lease, is not valid against the ri^ht of the 
zeuiindar to take possession of the land on the expiration 
of the grantor's lease. 

Whether the grantee has any other right derived 
from a 12 year's occupancy of tne land, is not a matter 
cognizable by the Civil Court. 

Steer ^ J, — The plaintiff sues the defend- 
ants for possession. He avers that the lands 
'were let to one Takoor Doss for a lease of 
years ; that, on the expiration of the lease, 
the plaintiff took possession, but he was 
again dispossessed bj the defendant Mr. 
Beckwith, who sets up a meeras jote pottah 
from Takoor Doss. 

Tnkoor Dosses heirs were made defendants, 
but tliej put in no answer ; and, having been 
brought into Court to give evidence in the 
cause, they admitted that the nature of 
ibeir hold lug was^ as the plaintiff describes 



it, a temporary lease or farm, the term of 
which having expired, the plaintiff had 
taken possession, and they had nothing 
more to do with the lands from that date. 

The Judge held the nieerns jote pottah 
of Mr. Beckwith to be proved, and he pre- 
sumes that Takoor Doss held a meeras pottah 
from the plaintiff, because the plaintiff would 
not have allowed him without opposition 
to give Beckwith a meeras jote, unless he, 
Takoor Doss, actually had the power to giTe 
a meeras jote pottah. 

We think there ean be no doabt, nor, 
indeed, in special appeal can we question the 
fact that Takoor Doss did give Mr. Beck- 
with's predecessor in the Meergunge con- 
cern, the meeras jote pottah upon which Mr. 
Beckwith and his predecessor have held the 
laud for 22 years. But this fact is of com- 
parative small consequence to the decision 
of the case. The important question is what 
right Takoor Doss had to give a meeras 
jote pottah. 

Now Takoor Doss's heirs make no defence; 
they not only make no claim to hold the 
land, but they allow that they never had anj 
other right to it than as holders of a tem- 
porary lease, the full term of which has ex- 
pired. Thus between the plaintiff, the zemio- 
der, and Takoor Doss's heirs, his immediate 
tenants, there is no contention whatever ; and 
so far as they are concerned, the plaintiff is 
clearly entitled to a decree. It is no doubt 
competent to Beckwith to say that Takoor 
Doss did hold, not a temporary lease, but a 
permanent tenure ; but he is bound, where 
Takoor Doss's heirs allow that the nature 
of their tenure was a lease for a term of 
years, to prove that the tenure was in fact 
a meeras. This Mr. Beckwith has not been 
able to do, and he has, therefore, no right to 
resist the possession of the zemindar under 
any title derived from Takoor Doss, whose 
heirs do not even pretend to have any title 
themselves. 

Mr. Beckwith's pleader was very earnest 
in pressing Mr. lieckwith's right to hold the 
land as a tenant having a prescriptive right 
to it ; but the case before us is a simple Civil 
6uit, and does not admit of such a questioo as 
that which the pleader wishes to raise. In 
this suit Mr. Beckwith has stood on Takoor 
Doss's right to give him the meeras jote pot- 
tah, and he must stand or fall by that. Had 
he proved the right, he might have been 
entitled, whatever Takoor Doss' heirs might 
say, to be maintained in possession ; but, 
having failed to prove the right, he cannot 
shift his ground and say, I am a tenant of 
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more than 1 2 years, and therefore I have a 
right to occupy the laud, he my title as de- 
rived from TakodrDoss good or bad. Sitting 
as a Civil Court, we could not entertain such 
a question, which is one over which the 
Revenue, and not the Civil Court, has exclu- 
Bive jurisdiction. Nor can we allow such a 
plea to be raised, when the nature of the 
answer of the defendant, and the way his 
case was laid before the Lower Courts, do not 
in any way show that the defendant rested 
or relied upon his right as a tenant who had 
acquired a prescriptive right of occupancy. 

Confining ourselves to the issues actually 
raised, we hold that, where Takoor Doss's 
heirs admit the right of the zemindar and 
allow that their tenure was a temporary one, 
and that the plaintiff got possession on the 
expiration of the lease, the plaintiff, as 
against the heirs of Tnkoor Doss, has nothing 
to prove and is entitled to a decree against 
them on their admission. We hold that the 
failure or the purposed omission of the heirs 
of Takoor Doss to prove their title as per- \ 
mauent lease-holders would not deprive Mr. * 
Beckwith of his right to hold the lands if he I 
could show that T^oor Doss' title was that 
of a meeras holder, but he is bound, under the 
circamstances, to prove this, and he has not 
done so. We accordingly declare that he 
kas no right under any title derived from 
Takoor Doss to keep the zemindar out of I 
possession ; and whether he has any other ! 
right derived from a twelve years' occupancy 
of the land, is not a point for our considera- I 
tion, nor will this judgment prejudice such \ 
right in any way, I 

We accordingly decree to the special 
appellant the possession of the right sued 
for, viz, the ri«jht to dispossess Takoor 



Doss's heirs and Mr. Beckwith as holding 
tinder them on his meeras jote pottah. As 
Takoor Doss cannot escape from the charge 
of fraud, looking at his conduct from any 
point of view, it is right he should be bur- 
dened with the payment of the costs of this 
»oiioD. If he had a meeras tenure, he has 
colluded with the plaintiff and defrauded 
Beckwith ; and, if he had no meeras tenure, 
he should not have deceived Beckwith, and 
given him a tenure in perpetuity, knowing he 
had no power to make such a tenure in his 
favor. The costs, then, from first to last will 
be upon Takoor Doss's heirs ; and in respect 
to the mesne profits, we disallow it altogether 
for any period prior to the institution of the 
8oit, from which date Mr. Beckwith will 
Reliable, and the coats Against Takoor Doss' 
heirs will be reduced in proportion. 



The 8th March 1864. 

Present : 

The Hon'ble G. Loch and L, 8. Jackson, 
Judges. 

Pre-emption— Performance of preli- 
mlnaries-'Ziimltation— Possession. 

Case No. 351 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul' 
pore, dated the 2 1st April 1863. 

Mussamut Hosseiiiee KImuum (Defendant) 
Appellant, 

versus 

Mussamut Lalluu (Plaintiff) Respondent, 

Mr, R, T. Allan and Moulvie Murhamut 
Hossein for Appellant. 

Mr. C, Gregory and Moonshee Ameer Ally 
for Respondent. 

In a suit for pre-emption, proof of performance of tho 
preliminaries prescribed by the Mabomedan Law is 
essential. 

In pleading limitation as a bar to such a suit, the 
defendant mu'ft show that he was in possession more 
than a year before the plaint was filed. 

Jackson, «/". — In this case the plaintiff 
claimed as shufia-i-khulit the right of pre- 
emption as to fractional shares in certain 
mouzahs, whereof the plaintiff was part 
owner. 

Defendant pleaded that, under the sale 
impeached, only the enjoyment of annual 
profit, and not actual possession of the land 
had passed, and that consequently pre-emp- 
tion did not apply ; next, that the claim was 
advanced too late, also that the requisite 
preliminaries had not been observed. It was 
also expressly averred that a tender of the 
property sold hnd been made to the plaintiff 
and had been refused. 

This averment relieved the plaintiff of the 
necessity of proving her right of pre-emption, 
and also, we think, disposed of the plea that 
pre-emption was not applicable to the case. 

It remained, therefore, to be decided whe- 
ther plaintiff had effectually asserted her 
rights in the form prescribed by Mahomedan 
Law, and whether the suit was brought in 
time. 

The Principal Sudder Ameen gave a de- 
cree for the plaintiff, against which the pre- 
sent appeal is brought. 

The Law of Limitation at present govern- 
iiijC suits of this kind is Section 1 Act XIV 
of 1859, of which the first Clause provides as 
to suits to enforce rights of pre-emption that 
they shall be brought within one year to be 
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cniDputed from tlie time at which the pur- 
chnser shnll have taken posseesioTi under the 
snie impeached. 

The time of fnking possession is in this 
case disputed, nnd evidence on hoth sides has 
been produced ; Imt, ns the possession was 
not immediate, it is not very easy to deter- 
mine when it crmmenced. 

We think, however, that defendant has not 
shown that bhe entered in possession more 
than a year before the plaint was filed so as 
to bar ihe suit. 

On the main question as to whether or not 
the prescribed forms had been complied with, 
the Principal Sudder Ameen says in his 
judgment, " the evidence of plaintiff's wit- 
nesses satisfactorily proved the fulfilment of 
the preliminary conditions of pre-emption.*' 

On this point we find ourselves wholly 
unable to agree in the opinion of the Court 
below. 

When a plaintiff sues on the ground of a 
right such as that of pre-emption, vexatious 
even when most fairly exercistd, and always 
restrictive of the rights of property, we 
think the Ccurt should be fully satisfied that 
he has really and exactly performed the con- 
ditions essential to the maintenance of that 
right. 

We must look upon these preliminaries, 
not as mere matters of form, but as the Im- 
mediate expressions of (perhaps) a pre-ex- 
istent desire to become owner of the particu- 
lar property, arising out of those circum- 
stances of necessity or convenience, which 
the Mahomedan Law recognizes as giving 
birth to the right. 

It is not, therefore, as it seems to us merely 
for form's sake, but as intimately connected 
with the question of right that we require 
proof of the tulub-i-mowasibut and of the 
utishad. 

Now the testimony of the witnesses on 
this point struck us when it was read asunmis- 
takeably tutored evidence, the story of men 
instructed to meet exactly certain forms, so 
dramatically told, and with such uniformity 
of expression and phrase, as to create the 
strongest distrust in our minds. And while 
a clear declaration of a contrary opinion by 
the Judge who heard the witnesses would 
have gone far to counteract this impression 
on our minds, on the other hand the absence 
of all remark, the brevity with which he 
dismisses that part of the question, leads us 
to tho belief that the Principal Sudder 
Ameeu regarded the preliminary forms 



as forms and nothing more, requiring proof 
only for form's sake. We have said that we 
consider these forms to be -really matters of 
importance. We are by no means salisfipd 
that they were really observed, and the delay 
in bringing the suit until it became ques- 
tionable whether the plaintiff was in time or 
no, renders her non-observance of the formg 
all the more probable. 

We consequently are obliged to reverse 
the decree below, and to decree this appeal 
with costs in both Courts. 



The 8th March 1864. 
Present : 

Tho Hon'ble. H. T. Raikcs and W. S. Seton- 
Karr, Judges, 
Sareties. 

Cases Nos. 347, 377, 355, and 356 of 1863. 

Regular Appeals from a decision passed 
by the Principal Sudder Ameen of 
Jfjgvien&ingh, dated the 2ist April 1863. 

Case No. 347 of 1863. 

Sadut Ali Khan and another (Defendants) 
Appellants, 

versus 

Mauikarnika Chowdhrain (Plaintiff) 
Respondent. 

Bahoos Dwnrhatiath Mitter and Hem Chun- 
der Mitter for Appellants. 

Baboo Onookool Chunder Mookerjee for 
Kespoudent. 

CaseNo, 377of 1863. 

Eudrat Ali Khan Chowdry and others 
(Defendants) Appellants^ 

versus 

Manikarnika Chowdhrain (Plaintiff) 
Respondent. 

Biboos Chunder Madhub G hose and 
Romesh Chunder Mitter for Appellants. 

Baboo Kally Mohun Doss for Respondent. 

Case No. 355 of 1863. 

Ram Coomar Chowdhry (Defendant) 
Appellant, 

versus 

Manikarnika Chowdhrain and others 
(Plaintiffs) Respondents. 
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Baboos Dwarkanath Mitler aud Sreenath 

Doss for Appellant. 

Baboo Kishen Dyal Roy for Respondents. 

Case No. 356 of 1863. 

NuDd Mohun Chowdry (one of the Defend- 
ants) Appellant^ 

versus 

Manikarnika ChowdhrHiu (Plaintiff) 

Jiespondent. 

Baboos Dwarkanath Mitier and Sreenath 

Dos9 for Appellant. 
Baboo Greeja Sunkur Moozoomdar for 

Respondent. 
PUinttiTs became sureties for a Collectorate Treasurer, 
and bound themselTes to make good any loss or de- 
ficiencies wbich mipht occur in the Treasury from what- 
irer cause. A deficit having been discovered in the de- 
posit accounts of certain Zemindars, the Collector carried 
to account tiie amount then in deposit and attached the 
property of the sureties for the balance of the deficit. 
Plaintiffs now sae the Collector, the Zemindars, and the 
Treaaurer for a refund of the money so levied from 
them. Held that only the Troatrurer, but not the 
Colkctor or t^e Zemindars were liable. 

Seton-Karr, J, — The litigation out of 
winch these appeals arise is detailed at 
pages 906 and following of the decisions of 
the late Sodder Court for 1857. Two bro- 
thers, Nundokunoar and Nobokumar, became 
sureties for the Treasurer of the Myraen- 
singh Collectorate, and bound themselves to 
make good any losses or deficiencies which 
might occur in the Treasury from any cause 
whatever. A defalcation of 40,508 rupees 
was eventually found in the deposit accounts 
of the persons whose representatives have 
b^en made defendants in the present action. 
The zemindars, it appeared, had been allow- 
ed to overdraw their accounts by warrants 
granted by the Collector on the Treasurer's 
repori. The Collector, on discovering the 
deiSciency in the deposit accounts of the 
estates, which were then under the Court of 
Wards, carried to account 17,596 rupees 
which were then found in deposit, and at- 
tached the property of the sureties for the 
recovery of the balance of the deficit, or 
23,234 rupees. This being done, the repre- 
sentatives of the sureties sued the Collector, 
the Treasurer, and the zemindars who had 
overdrawn their accounts, for a refund of 
the monies, aud the upshot of the litigation, 
after ihe case had been once remanded, was 
that the late Sudder Court, on the 30th of 
May 1857, exempted the Collector from 
liability, and non-suited the plaintiff as 
against the zemindars on the ground of 
misjoinder, and also because these latter had 
a »ight to know more distinctly the value of 
the different claims brought against them. 



The result of the above ruling is that the 
plaintiffs, that is to say, the wife of Nundo- 
kumar, and Kristokumar, his adopted son, 
and the son of Nobokumar, have instituted 
eight suits against the zemindars or their 
representatives and against the Treasu!*er, 
Four of these suits are below 5,000 rupees, and 
have been appealed to the Judge. The ap- 
peals iu the other four cases have been 
brought before us by the defendants, who 
have each been held liable and have been 
cast by the Lower Court in the amount of 
their respective portions of the sums over- 
drawn with interest. 

The cases have all been argued before us 
on one and the same ground, viz. the non- 
liability of the zemindars to re-imburse the 
sureties of the Treasurer. This latter per- 
son, who has also been cast, has not appeal- 
ed. Having heard the pleaders in support of 
the appeal, and the respondents in support of 
the decree gained by them, we are of opinion 
that the actions to make the zemindars re- 
sponsible will not lie, aud that the appellants 
are entitled to be relieved from, the claims 
against them. 

We observe that, although the plaintiffs 
allege collusion between the Treasurer aud 
the zemindars, there is no evidence to any 
such fraudulent dealing between them. We 
are asked to infer fraud, simply because the 
accounts were permitted to be overdrawn 
under a laxity of practice admitted to exist 
by the late Sudder Court in their decision of 
1859 ; and the Lower Court, while in one 
part of its decision it talks of the collusion 
of the land-holders with the Treasurer, in 
another expressly says that there is no proof 
that the zemindars knew that they were 
overdrawing their account. We admit that, 
had there been decisive proof of fraudulent 
dealings between these parties, we might, as 
a Court of Equity, give the plaintiff relief 
against them all. But, when there is no 
such proof, we can only look to the actual 
legal liability. 

Now it is argued that, irrespective of any 
question of fraud or collusion, the Treasurer 
might have recovered from the persons 
overdrawing their aocounis ; that the plaint- 
iffs, under pressure, have made good the 
deficit ; that they stand in the exact position 
of the Treasurer and of the Collector ; and 
having brought all parties into Court, that 
they are entitled to relief against them all. 
We are also referred to Theobald on Sureties, 
page 252, where it is ruled that in equity a 
surety is entitled to every remedy which the 
creditor has against the principal debtor. 
But, not to say that none of the cases there 
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quoted are exnctlj in point with the present 
case, it can never be contended that the 
zemindars were securities for there-payment 
of the amount overdrawn, or that the original 
sureties, when they undertook all the Trea- 
surer's liability, could be said to have con- 
templated the present right of action. We 
have referred to Addison on Contracts, on 
the claim of sureties, and can find there no 
cases which would support the position taken 
up by the plaintiffs. In fnct, we cannot ad- 
mit that there is any privity between the 
zemindars and the sureties, or that the latter 
can look to any one but the Treasurer. 

The decree against the Treasurer, which 
this person has not raised on appeal, will of 
course stand ; but, on the ground that there is 
no privity shown between the sureties and 
the defendants, and that the former have not 
made out the legal iability of the latter, we 
must reverse the decision of the Lower 
Court in the fou cases, and decree the 
appeals with costs. 



The 8th March 1864. 
Present : 

The Hon'ble G. Loch and L. S. Jackson, 
Judges, 



BTidenoe— Surrey Maps— Title- 
Jolkur. 



Case No. 359 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sadder Ameen of Bhaugul- 
pore, dated the 25th April 1862. 

Thakoor Bromma (Defendant) Appellanty 

versus 

Thakoor Lullitnarain Deo (Plaintiff) Re- 
spondent. 

Mr. C Gregory and Baboo Dwarkanath 
Mitter for Appellant. 

Baboos Chunder Madhub Ghose and Kalee 
Kishen Sein for Respondent. 

Survey maps arc not evidence of title in a dispute 
regarding a right uf libUery. 



Jackson, J. — Plaintiff brought his suit 
to recover one-half of the right of fishing in 
two khoonds or hollows which in the raiuy 
season are covered by the river Bhima, but 
for the rest of the year are surrounded by 
dry land. 

The river in question which runs north 
and south has the plain tiflTs Mouzali Digha 
on the east side, and Goorgum belonging to 
defendant on the west ; both khoonds, it is 
admitted, lie on the defendant's side of the 
river. 

Plaintiff's statement was that both parties 
used to fish in the klioonds in common, and 
divide the proceeds till the year 1265, when 
the plaintiff's men going down t^ fish were 
driven off by the Rajah defendant in person, 
who took all the fish and refused partition. 

The plaintiff's title rested upon certain 
thakbust maps, which it was alleged gave the 
river in common to both parties, and thence 
the plaintiff implied a common right to fish 
in the khoonds, which it was said went with 
the river. 

The Principal Sudder Ameen gave the 
plaintiff a decree, considering the thakbust 
papers and certain proceedings under Act 
IV of 1840 before the Deputy Commissioner 
of the Sonthal Pergunnahs conclusive us to 
plaintifTs right. 

This decree we have no hesitation in re- 
versing. Such papers as the thakbust maps 
produced in this case are no evidence o^ title 
at all, even if they bear the favorable con- 
struction put upon them by plaintiff, which 
we doubt. 

There was no dispute before the Survey 
Officer, and no aw?>rd so as to give even a 
possessory title. The fact of a map being 
incorrectly drawn, or a boundary inaccu- 
rately set down, does not alter possession, 
and the mistake, even if undiscovered and un- 
corrected for 12 years, will not enable a per- 
son to come in merely ou the strength of 
such map, and turn another person out of 
possession. 

Something was said of the signature of 
an agent for the defendant on this map, 
which the plaintiff apparently sou^iht to 
make use of as an admission. But the sig- 
nature was not properly put in evidence, and 
the agent was not called, so that we could 
not judge of the nature and effect of tbe 
admission. 

We decree this appeal, and reverse the 
judgmeut of the Court below with costs. 



Digitized by 



Googk 



1864.] 



CIVIL RULINGS. 



121 



The 9th March 1864. 

Present : 

The Hon'hle L. S. Jackson and E. P. 
Levinge, Judges. 

JnriBdiotion— Transfer of salt— Sab- 
stitatfon of heir of deceased plaint- 
iff -Appeal— Interlocutory order- 
Sections 102 and 103 Act VZZX of 
1859. 

Cases Nos. 271 to' 273 of 1863. 

Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Sylhet^ 
dated the \9th February 1863. 

Biproo Chunder Joobraj (Plaintiff) 
Appellant^ 

versus 

Ramlochnn Deb and others (Defendants) 
Bespondents. 

Mr, H Stainforth and Baboo Onookool 
Chunder Mookerjee for AppeUtmt. 

Mr, J. Cochrane and Baboo Bomanath 
Base for Respondents. 

After the transfer of a suit instituted in his Court to 
the Principal Sadder Ameen s Court, the Judge in the 
temporary Abseuce of the Principal Sudder A meen, on 
applicfttion, admitted the appellant as le^al representa- 
tive uf Uit ori«(inal Dlaiotiff who had died pendente lite. 
TLe Principal Sudder Ameen, apparently treating this 
onleras a nullity, declared the plaintifT not to be the 
Iqal representative. Huld that the Judge had no 
jnrisdiction to substitute the name of the api>ellant, and 
that the order of the Principal Sudder Ameen, being in 
the nature of an interlocutory order under Sections 102 
ttdl03 Act VIII of 1859, was not appealable. 

Levinge, •/. — Thbse were three suits for 
resamption of lakheraj land, and were in- 
stituted in the Judge's Court of the Zillah 
of Sylbet, by the late Rajah Issen Chunder 
Manick. The suits were filed on the 4th of 
July 1862, and transferred on the same day 
to the Court of the Principal Sudder Ameen. 
Petidente lite the plaintiff died, and the pre- 
sent appellant, claiming to be his legal re- 
presentative, applied to the Judge in the 
temporary absence of the Principal Sudder 
Ameen, to admit him under the 102nd Section 
of Act VIII as plaintiff on the record. This 
applicatioQ the Judge granted on the 16th 
day of September 1862. The Principal 
Sudder Ameen, it appears, has treated this 
order as a nullity ; for by an order which the 
appellant has termed a decree, he has de- 
clared the appellant not to be the legal re- 
presentative, and has dismissed the plaintiff's 
soil with costs, which will have to be paid 
by the legal representative of the plaintiff. 
The iudiug that thu appellant was not the 



legal representative is embodied in the de- 
cree of the Principal Sudder Ameen dated 
the i9th February 1863. 

It appears to us that the Judge had no 
jurisdiction to substitute the name of the ap- 
plicant, OS the record had been, by his own 
order, removed from his jurisdiction, and 
nothing appears to have been done by him 
to give him jurisdiction again to deal with 
the record. We are also of opinion that the 
order of the Principal Sudder Ameen is not 
an appealable one, being in the nature of an 
interlocutory order under the 102nd aud 103rd 
Sections of Act VIII ; and consequently the 
present appellant not have been legally put 
on the record, and having been removed 
therefrom, cannot appeal to this Court, treat- 
ing himself as plaintiff under the Judge's order 
of September 1862. We, therefore, dismiss 
these appeals with costs ; but, inasmuch as 
there is a decree dismissing the plaintiff's 
suit with costs, and which is, if unreversed, 
binding on his heir, we give the pi^esent ap- 
plicant an extension of time, viz. thirty 
days from date of this order, to lodge an 
appeal iu this Court in the regular way, 
treating himself as the legal representative, 
when the validity of the decree may be fully 
tested. 



The 14th March 1864. 

Present : 

The Hon'ble W. Morgan and Shumboouath 
Pundit, Judges, 

Btahomedan Ztav— Gift by father to 
Bon— OnuB probandl— Revooatlon of 
iTlft— Transfer of property from 
son to father— Bvldenoe. 

Case No. 69 of 1862. 

Regular Appeal from a decision passed by 
Mr, R, Ahercrombie^ Judge of Dacca^ 
dated the 7th December 1861. 

Moulvie Wajeed Ali and others (Plaintiffs) 
AppellantSf 

versus 

Moulvie Abdool Ali and others (Defendants) 
Respondents, 

Messrs, R. V. Doyne, G. C. Paul, R. T, 
Allan, G, Plowden, and H. Stainforth. 
Baboo Kishen Kishore Ghnse, and 
Moonshee Ameer Ali for Appellants. 

Mr, J, Newmarchy and Baboos Unnoda 
Persad Hanner/ee, Dwarkanath Mitter, 
and Onookool Chundet^ Mookerjee for 
Kespoudeuts. 
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Suit Inid at rupees 3,28,888-14-1-16. 

Acconlinp to Mahomedan Law, no formal delivery 
and »Qin\ii are neceMary to the validity of a gift of 
properly by a father to a minor son. 

In a Hiiit t^ avoid such a gift, the onm probandi is 
on the fatlier. 

The rule that an undefined gift of joint undivided 
property, mi.\e<l with property capable of division is 
invalid W Mahmnedan Law, does not apply to a gift 
by a father to a minor son. 

Where a son has divested lymself, during his father's 
life-ti-ve, of all interest in property which had been 
given to him by both bis parents, before any leuril effect 
can be given to such a transfer of property, the clearest 
proof is necessary of good faith and joint dealing 
between the parties, and also that the father's influence 
was not unduly exercised for his ovm advantage. 

Bv Mahomedan Law there can be no revocation of 
a gi^t by a father to a son when the donee has alienated 
the thing given. 

Morgan^ J. — This is an appeal from the 
decision of the Zillah Court of Dacca, by 
ivhich the suit of Moulvie Wnjeed All was, 
as to the chief portion of the relief asked 
for, dismissed with costs. That suit was in- 
stituted to set aside certain ikruruamahs and 
meeras pottahs alleged to have been made 
by the plaintifif, but the execution of which 
he denied ; and to recover the lands which 
those documents purported to convey. The 
plaintiff iu the suit was the only son of 
Moulvie Abdool Ali, the principal defend- 
ant. For some years before this suit, there 
had been violent disputes and litigation be- 
tween them, and the mutual criminations 
made by father and son in the course o?this 
suit show the hostile terms on which they 
coutinued to live until the death of the sou 
which has lately happened. Since his death 
disputes have arisen, and litigation is now 
pending concerning his proper legal represen- 
tative ; and, for the purpose of prosecuting 
this appeal, we have admitted his widow, 
Mussamut Abeedonnissa Khatoon, to be his 
legal representative. 

The plaintiff claimed the lands under 
three hibnnamahs or deeds of gift, dated re- 
spectively the 14th Maug 1264, the 19th 
Assin 1256, and the 24th Joiste 1258 ; the 
first two being made by his father, the last 
by his mother, Nooruunissa Khutoou. The 
defendant Moulvie Abdool Ali, the princi- 
pal respondent, relied on three ikrarnamahs 
made by the plaintiff, two of them bearing the 
same date, the 29th Falgoon I25f), and the 
third bearing date the 16th Aghrun 1263. 
By these three documeuls (which are the 
ikrarnnmnhs now sought to bo set aside), 
the rer^pondent contends that the plaintiff 
conveyed back to him all the lands previ- 
ously given, and that he is entitled to, at 
least, a life-interest in the property. These 
six deeds were all*dnly registered about the 
time of their dates. The first deed of gift 



is denied by the resf>ondent. The three 
ikrarnamahs are, according to the plaintiffs 
case, forj^eries. The two hibanamahs made 
in 1266 and 1258 are admitted by the de- 
fendant to have been made by him in those 
years ; but he contends that they did not 
operate as valid gifls according to Maho- 
medan Law ; and that such operation as they 
at any time had, was controlled by the snb- 
sequent ikrarnamahs. The decision of the 
Court is against the plaintiff and in the 
defendant's (respondent's) favor upou alltheae 
disputed matters. 

In this appeal the first objection taken to 
the decision is that the finding of the Court 
against the hibanamah of the 14t.h Maug 
1254 is contrary to the evidence. The 
facts proved were that the respondent had, 
by f^ift from his father, certain lakheraj lands, 
charged with religious trusts in favor of the 
Durgah Kuddum Russool at Nyabarree; the 
respondent being appointed by the deed of 
gift the Mootwullee of the Durgah. By 
the hibanamah now in question, these landis 
are given by the respondent to his son. 
According to the terms of this document, 
the respondent, after mention of his own old 
age, gives the property to his son, and adds:— 
*' I put you in possession, and permanently 
appoint you in the ofiice of Mootwullee, 
and in the service of the Durgah of 
Kuddum Russool, making you seated on the 
worship carpet. You, being iu the posses- 
sion of the said property, and being perma- 
nently employed in the said office, may con- 
tinue to defray the expenses of the aforesaid 
Durgah Khunka, &c. You being yet a 
minor for the performance of the afore-men- 
tioned duty on your behalf until you becouie 
of age, I appoint Moonshee Culeemoodeen 
Mahomed. Should any thing happen to the 
above-named Moonshee (which God forbid) 
then, until you attain majority, you shall get 
the duties performed by any one whom your 
mother, Nooruunissa Khatoon, may appoint 
in your behalf ; and, on being of age, you shall 
take up the regular management of them ; 
besides yourself I have no other heirs untitled 
to the said office." 

. The appropriation of this property to re- 
ligious purposes is not, according to the evi- 
dence (as was indeed admitted), so complete 
that no surplus is left after payment of the 
expenses of the Durgah. One of the argu- 
ments of the defendant, that the property 
being wukf and therefore not transferable, 
he could not have made this hibanamah, is 
perhaps sufficiently answered by the facts 
that there is some substantial private enjoy- 
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meat remaining after fulfilinent of the trusts, 
and tliAt he himself received tliese lands from 
his father by a like gift, and again received 
them back from his son according to the 3rd 
ikraroamahy which he relies on. The origi- 
nal document was not produced by the 
plaintiff, but onlj a copy from the Registry 
office. None of the attesting witnesses 
were called by him ; the reason which he 
assigned for not having summoned them, 
being they had been bought over by his 
father. One witness .deposed to such a do- 
cument having been prepared and written by 
him. The persons said to be the attostint^ 
witnesses were examined by the defendant 
(the respondent), and they denied that they 
had witnessed any such deed. The Judge's 
finding 18 as follows i-^*' These circum- 
stances cast a degree of suspicion over the 
deed which, in my opinion, precludes the 
possibility of its being regarded in the light 
of a genuine document." 

That duch a deed was, in fact, re^^istered in 
1254 could not be denied. The plaintiff was 
then a child, and it has not been suggested 
that he, or others on his behalf, procured this 
registry. The evidence of the attesting 
witnesses, which was no doubt to be duly 
regarded, appears to have been treated by 
the Court as almost conclusive. They were 
persons who from their position were pro- 
bably much under the influence of the re- 
spondent, and not perhaps above suspicion. 
Ou the other side, the evidence of the writer 
of the docunnent was corroborated by the pro- 
duction of the registered copy. The original 
doeument would probably remain in the 
father's hands. If so, its non-production might 
be explained in the same way, as the non-pro- 
duction of the later hibanamah is accounted 
for. In the 3rd ikrarnamah (a document 
relied on by the defendant), there is a refer- 
eDce to the possession by the plaintiff of 
these lands as Mootwullee, which appears in 
some degree to support this part of the plaint- 
iff's case. In this state of the evidence, we 
think that the Judge's finding was wrong, 
and that the first hibanamah was proved. 

As to the operation of this document, and 
the validity of the gifl thereby made accord- 
ing to Hahomedan Law, the reasons which 
we assign for upholding the later hibanamahs 
are, for the most part, also applicable to this 
one ; but there is not here any evidence pro- 
duced of salts and legal proceedings concern- 
ing these lands in which the father puts 
forward his minor son as the owner atid 
biiQdelf as guardian. 



The respondent does not dispute the 
making of the 2nd hibanamah. The original 
document was retaini^d by him, and was, after 
a tim?, destroyed as useless. The plaintiff 
produced a copy from the Registry ofRtje, 
according to wliich after a recital that, 
" whereas it; is evident that at present there 
is no certainty of human life, and I nm passed 
55 years of age, and you, my only minor son, 
and one widow, and childless daughter 
Fukherunnissa Kliatoon, are alive, it will 
not be strange if you brother and sister 
should, when I am gone, quarrel with each 
other and harass yourselves for the property 
left by me ; but the said daughter having in- 
herited a large landed property, such as 
zemindarees, talooks, &c., from her husband, 
is passing a very good life. I have convey- 
ed by writing a portion of my landed pro- 
perty to my wife Noorunnissa Kliatoon, " 
the defendant gives to the plaintiff the 
property therein montioned, and puts him in 
possession thereof, ** so that you, being iu 
the possession and management, &o. &'\, 
and paying the Government revenue, 
wilt get your name substituted for my name 
in the Collector's office, with respect to the 
said zemindaree and talook ; and, being con- 
firmi^d iu my rights, and entitled to s.;ll or 
give them away, you may continue to be with 
the greatest felicity in the enjoyment of 
them to your latest generation. My rights 
and those of my heirs to them ceased." 

The Judge decided that this was a merely 
colorable gift, and tliat the respondent never 
intended that any property should pass by 
it, or certainly not so long as he lived. 
He held that the plaintiff was bound to 
prove that he had received possession of the 
property, and this the Judg«i thought he had 
failed to do ; that, as there had been no re- 
linquishment by the father, and no posses- 
sion by the son, there was no valid gift ac- 
cording to Mahomodan Liw. 

The general rule of Mahomadan Law, no 
doubt, requires that, to m iko a gift valid and 
effectual, the intention to give should be 
demonstrated by a relinquishment of the 
thing given, and an acceptance thereof by 
the donee. This is the rule between stran- 
gers. A gift of property by a father to his 
minor son is not governed by the above rule 
(See Macnaghten's Principles of Mahomedan 
Law, Chap. V of Gifts, Section 9). A seisin 
by the guardian of a minor is sufiicient for 
the minor' ; and if the guardian is himself the 
donor and in possession of the property, no 
formal delivery and seisin is required {See 
Ibid, Section 10). The Court below has 
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iiot ndverted to this exception to the general 
rule ; and, by treating the present case as 
falling within the general rule, the Court 
has improperly thrown upon the plaintiff the 
burthen of proving that he obtained posses- 
sion of the property. What happened after 
the execution of this hibananiah is thus far 
sutfioiently clear. The respondent for his 
own purposes caused it to be made generally 
known that he had given this property to his 
son. In numerous suits concerning the pro- 
perty and in petitions to the Court s, the re- 
spondent describes himself as suing or acting 
on his son's behalf and as his guardian. He 
continued in possession ; but, as long as the 
father and son lived together, the father 
would naturally and (at least during his 
son's minority) necessarily be in posses- 
sion of the property. His possession (even 
putting aside his own public declarations 
that he was his son's guardian) was at con« 
sistent with his son's title, as with his own. 
The deed iiself would naturally remain in 
his possession as guardian ; at least his reten- 
tion of it is not a circumstance of any 
weight against the plaintiff. In one of the 
cases cited (I Select Ueps. 32) it is stated 
that a gift made by a father to his son not of 
age, although possession of the subject given 
bo not delivered to the son, is valid in con- 
sideration of the power which a father may 
exercise on the part of his son, especially 
when the father gives himself out as a trus- 
tee on the part of his son. In this ciise 
the father gave out in -many ways that he 
had made a gift to his son, and that the lat- 
ter was the owner of the property. After 
such conduct, the possession of the father 
must be referred, not to his original owner- 
ship, but to his character as guardian. The 
sou may, at the least, say that he had shown 
a sufficient prtm a facie case of a valid gift 
to him according to the requirements of 
Mahomedan Law ; and that the burthen of 
provihir the contrary was on the respond- 
ent. With respect to one portion of the 
evidence offered by the respondent, viz. 
that the gift was fraudulent {furtee) and 
made to put a check on his own extrava- 
gance, or (as his witnesses state) to evade 
certain debts and claims of dower, we 
think that the son is further entitled to insist 
that, whatever may be the rights of creditors 
and third persons, the donor himself cannot 
bi' allowed to avoid his gift by proof that 
it was made with a fraudulent intention to 
defeat or delay the claims of otiiers. It is 
fairly to be inferred, from his own verified 
written statement and the other evidence, 



that the gift was not merely colorable aad 
was really intended to pass some interest 
in the property ; but whatever may hive 
been his secret intention, we mast give 
effect to his openly expressed acts and de- 
clarations. Besides the evidence above re- 
ferred to, further evidence was adduced by 
the defendant to show that the gift to his 
son was only nominal, and that, for eyerj 
substantial purpose, the defendant continaed 
to be the real owner of the property. 

We will take it to be the fair resnlt of 
this part of the evidence that the defendant 
himself continued to receive the rents and 
profits of the property, and that the boo 
was not at any time in actual receipt of 
them. We have no proof of any claim or 
demand made by him against his father, 
or of any account rendered by the latter 
when the son attained his full age, or at 
any subsequent penod up to the time of 
the quarrel. The defeudaut's name conti- 
nued to stand in the Collectorate books, 
and no change of ownership was there regit- 
tered, such as the hibauamah couteinplates; 
but this is not of itself a fact of much import- 
ance. The position of these persons must 
be kept in mind, m considering what inference 
should be drawn from this evidence re* 
specting the enjoyment of the property. 
The respondent was in possession of the 
property, and, in appearance, he was in pes* 
session on his son's behalf. His case is 
that the a))parent nature of the whole trans- 
action was not its real nature, the truth 
being that there never was any gift by bini, 
nor even any intention to give. He had 
it in his power to show by the clearest evi- 
dence, not merely tliat he, in fact, received 
the rents, but that they had always been 
dealt with as his own ; and that the books 
and accounts of the estates so dealt with 
them, and contained no recognition of his 
son's interest therein. On the other baud, 
it is not perhaps surprising that the son, 
who lived in his father's house on friendlf 
terms with him, did not, on attaining his 
full age, demand an account of his father's 
guardianship, or lay claim to the property 
(which was the chief part of the whole 
family property) ; especially if, at that time, 
he had, as the respondent says, executed ik- 
rarnamahs relinquishing the property to the 
defendant. Moreover, there was importaiJt 
evidence of ownership on his side, for it 
appeared tliat he had given in dower to bis 
wife an 8 anna share of a part of the pro- 
perty contained in this hibanamah, and that 
this gilt was not disputed. It was also 
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prored that, in a Hitit relntinor to another 
portion of the property, a forraal applicntion 
was made by his father as guardian that the 
ton Having attnined his majority be admitted 
as a party to the suit, and this, after hearing 
the evidence of witnesses, was ordered by 
the Court to be done. The conclusion to 
which we have come is that the gift was not 
a colorable gift; that the plaintiff in the 
suit eafficiently proved its vahdity ; and 
that the defendant (the respondent) failed to 
show that the property continued in him as 
his own and unaffected by the gift. 

We have now to notice an objection on 
the respondent's behalf to the validity of a 
part of thi? gift which was not taken in the 
Court below. It is arged that some of the 
property given is joint and undivided pro- 
perty, some shares of which belong to the 
respondent, while others belong to strangers, 
and that an undefined gift of such property 
is invalid by Mahomedan Law, i?he au- 
thorities referred to are Macnaghten's 
Principles of Mahomedan Law " of Gifts," 
Section 6, and the several cases there men- 
tioned in the " Precedents of Gifts." 

Before we noiire the rule of Mahomedan 
Law, we may observe that it was admitted 
thnt the estates in question called Nuralpore 
and Idrnkpore were for revenue purposes 
distinct '* estaUSy^ each having a separate 
Dumber in the Collector's books, and each 
being liable to the Government only for its 
own separately assessed revenue. The 
owner collected his rents from ryots, each of 
irhom wa<» liable to pay a certain portion 
(say a 10 anna share) of the whole rent of 
his holding to the proprietor of this estate. 
The proprietor Imd a right to this definite 
payment, and to no more. The ryot after 
this payment was liable to the proprietor of 
some other " estaie" for the remainder (6 
annas) of his rent. Some decisions were 
cited (S. D. A. 1855, p. 263; 1857, p. 
1277 ; and 1858, p. 1857) to show that the 
proprietor of such an estate cannot obtain 
either from the Revenue authorities or from 
the Civil Courts any further severance of 
his property. 

The principle of Mahomedan Law is thus 
stated by Macnaghten : — 

" The gift of property which is undivided 
and mixed with other property, admitting at 
the same time of division or separation, is 
null and void, unless it be defined previously 
to delivery, for delivery of the gift cannot 
in that case be made without including 
something which forms no part of the gift." 
The literal translation of the original text 



is as follows : — '* The condition (of the valid- 
ity of a gift of anything) is that it be 
divided whmi it is capable of division ; that 
the thing given be distinct from what is not 
given, and that it be not attached to the 
thing not given. For instance, if land is 
given without the crop existing on it, the 
donor reserving the crop for himself, or the 
contrary, such gift is null and void. Or, if a 
tree be given, the fruii hanging on the tree 
being reserved for the donor, or the contrary, 
such gift is not valid. Or, if a house or a 
vessel be given without the property con- 
tained in it, the same being reserved for the 
donor, such gift is void.*' 

Without attempting to reconcile all that 
is stated on this subject in the authoiitiea 
referred to, it is sufficient to say that the 
rule thus laid down does not appear to us to 
be applicable to a gift of property in the 
condition which we have described, and does 
not in oar judgment operate to invalidate this 

gift. 

The making of the 3rd hibanamah is not 
disputed by the respondent. The original 
having been retained and destroyed by him, 
a copy was produced from the Registry 
office. This deed of gift was by Noorun- 
nissa Khatoon, the respondent's wife and 
the mother of the plaintiff. After reciting 
that, ** it is evident now-a-days, there is no 
certainty of human life ; especially as you 
are my only son born of my womb, it will 
not bo strange if on my death any one else 
should, with a view to harass you, dispute 
with you for my eemindarees, talooks, pre- 
mises &c,*' and that she was in the undisput- 
ed rightful possession of the property 
therein mentioned, she gives the same to her 
son, — the deed proceeds : — " As you are 
now a minor, your father consented to this 
hibba in the capacity of trustee and guar- 
dian, and I put you in possession of the 
property of the bequest. You being in the 
possession, &c. ; and in the management, &c« 
are confirmed in my rights, so that paying 
the revenue of the landed property as 
detailed under, and getting your name 
substituted for mine with respect to it, as 
also representing me in suits of my name 
in connexion with the property of the be- 
quests, you may continue to possess and 
enjoy it with great felicity to your latest 
generation. Should I or any one professing 
to be my heir ever lay any claim to it, it 
shall be void as having no right to it." 

Burrobazoo and the other property hereby 
given belonged to the plain tiiTs mother. 
The respondent contended that some of this 
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property was his own, but held in the name 
of his wife. Even if this were so, which 
has not been proved, he was consenting to 
the gift, and it was incumbent on him to 
prove with respect to tliese lands that they, 
like those contained in the 2nd hibanamah, 
though held by him ostensibly as his son's 
guardian, were in reality always dealt with 
as his own property. If the lands were, as 
we think they were, the property of Noorun- 
nissa Khatoon given by her to her minor 
son, and possessed by the respondent in his 
character of guardian, they passed to the son 
by the gift. The respondent cannot contend 
that his wife's gift also was colorable; or 
that if it took effect, it did so, not for his son's 
benefit, but for his own. Somt of these 
estates like Nuralpore and Idrakpore were 
joint property, and the same objection was 
made to the validity of the gift. We think 
for the reasons already stated that the objec- 
tion is untenuble. 

Before we proceed to consider the effect 
of the three ikrarnamabs on which the 
respondent relics, we will shortly notice the 
condition of this family a% and previously 
to, the execution of those documents. 

So far as we can ascertain, the respond- 
ent's wife, Noorunnissa Khatoon, died about 
a year after the execution by her of the 
last mentioned hibanamah. She left a son, 
the plaintiff in the suit, and a daughter 
Fukroonissa (who is mtntioned in the 2nd 
hibanamah). According to the appellants, 
the plaintiff became of age in 1261, and not 
before. This is denied by the respondent, 
who says he reached his majoriiy in 1255. 
No issue was framed on this point in the 
Lower Court, and the matter was not ap- 
parently much contested there. The evidence 
satisfies us that he became of age in or about 
1261. The respondent had another wife 
Eftakharunnissa ; the time of his marriage 
with her is not shown, but he subsequently 
in Ashar 1263 married Ameerunnissa Kha- 
toon. There were no children by these 
two marriages. The first cause of the strife 
between father and son has not been ex- 
plained. They were probably on bad terras 
in 1263, if not before. In 1264 the dissen- 
sions were open and violent, when the son 
quitted his father's house, and went to live 
elsewhere. In Kartiek 1264, the son grant- 
ed a lease of Nu ml pore for 10 years. 
About this time leases of Burrobazoo were 
granted to different persons by the father and 
son. These were followed by disputes for 
the possession of (he land in the Magistrate's 
Court under Act IV of 1840, the father and 



son and their respective lessees, Messrs. 
Barry and Wise, being the contendiog 
parties. 

Two of the ikrarnamahs relied on bj 
the respondent bear the same date, the 29th 
Falgoon 1259. The finding of the Court 
below is that these ikrarnamahs ** have 
been attested by the subscribing witnesses, 
whose evidence is above suspicion, being 
that of men of undoubted respectability aud 
good character." The Jodge adds : — " I see 
no reason for regarding these ikrarnamabs 
with suspicion, and pronounce them genuioe 
and valid documents. " 

Both of these documents bear the signature 
of the plaintiff; and were duly registered. 
One of them relates to the lands contained 
in the 2nd hibanamah (of the 19th Assin 
1256) ; the other relates to the lands in the 
3rd hibanamah (of the 24th Joyste 1258). 
The former is addressed by the son to bis 
father. It recites:—" I am your only son ;yoa, 
having no other son, have great affection for 
me; and, as my mother, Noorunnissa Kha- 
toon, and step-mother Eftakharunnissa Kha- 
toon, are living, to prevent any future 
contention with any one, you have kindly 
conveyed to me, by a hibanamah, dated the 
19th Assin 1256, your purchased zemin- 
darecs. I have accordingly conveyed by 
writing the half 5-6-4-2 of the 10-13-11 
share of the said Pergunnah Nuralpore to 
my wife Khodezannissa Khatoon alias 
Fukkinuee Bebee, in lieu of the debt for 
the Caubin, and I am in possession as pro- 
prietor of the whole of the remaining 
property stated above. " Provision is tliea 
made for future brothers and sisters in- 
cluding step-brothers and step-sisters ; after 
which follows this : — " In lieu of the 
5 annas share of the said Pergunnah Nural- 
pore that I have conveyed by writing to 
my wife, I shall transfer to my brothers an 
equivalent portion out of my share in the 
aforesaid landed property. I have, in the 
foregoing manner, made my brothers and 
sisters sharers of the property of the 
hibba and in its profits. As a matter of 
course, until the hoped for brothers aud 
sisters are born, and the property allotltd, 
my power to sell or give away any portion 
of it ceased, nor can it be sold or made 
lialde for my debts. The whole of the 
property mentioned in this agreement is, 
during your life-time, to be in your posses- 
sion aud management.^' 

The latter of these two ikrarnamabs is ad- 
dressed by the son to his mother. It recites 
the hibanamah made by her, aud it describes 
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Burrobaeoo as " property left you by your 
mother;*' and another zemindoree (Turfa 
Hawallee Jehanabad) as ** purchased and 
coateyed to you by my father in lieu of 
Caubio." It proceeds : — ** Whereas, you my 
mother and my father are both living, there 
is, if God favors, probability of brothers and 
sisters being born to me ; but, by reason of 
your having conveyed your property to me 
by a hibba, you are not possessed of such 
property as may afford means of livelihood for 
my hoped for brothers and sisters. It then 
becomes me to fix some rules with respect 
to the property of the hibba, for the welfare 
of my hoped for brothers and sisters." Pro- 
fisioD is then made for his sister Kurramun- 
nissa, and for his future brothers and sisters. 
The concluding part of this deed is to the 
like effect as the other ikrarnamahs. 

Both documents by their terms assume 
previous valid gifts of the property to the 
plaintiff. Their effect is to make provision for 
hi8 sister Kurrumnnnissa (the daughter who 
is described in the 2nd hibanamah as having 
received from her husband a large landed 
property) and for future brothers and sisters. 
Some provision is also made for his mother 
by the latter ikrarnamah. The father has 
the possession and management of the whole 
property for his life. Subject to the rights 
thas created, the remaining interest of the 
donee iu the property is left untouched. 

The respondent Abdool AH was nearly 
60 years of age at this time. ' His wife 
Noorunuissa Khatoon, who is described in his 
written statement as being in ill health in 
Joyste 1258, died. The probability of chil- 
dren being born to him by Noorunnissa, or by 
his other wives, was of ihe most remote kind. 
The substantial operation of these deeds, 
and, probably, their true object was to give to 
the respondent for his life nil the property, 
as well that which bad passed to the plaint- 
iff by the gifl of his mother, as that given 
to hira by his father. 

We should very reluctantly interfere with 
the finding of the Lower Court that these 
ikrarnamahs are genuine. They were regis- 
tered whoa made. Whether any change 
took place in the mode of enjoyment of the 
property afterwards does not appear. It is 
Dot probable that they remained unknown to 
the plaintiff until the year 1264, as we un- 
derstand him in effect to allege in his plaint. 
However this may be, we cannot regard 
without suspicion the transaction to which 
the documents relate. We think it has been 
proved that the son at this time was a minor 
with his father, who was his guardian, 



and in possession and management of the 
property which had been given to him by 
both his parents. By these deeds, the son 
divests himself of all interest in his property 
during his father's life-time. If any legal 
effect can be given to such a transfer of pro- 
perty, the Court may fairly expect the clear- 
est proof of good faith and just dealing 
between the parties, and also that the father's 
influence was not unduly exercised for bis 
own advantage. Not only is such proof 
wanting here, hut the terms of the docu- 
ments seem designed to hide from the son 
the real object for which they were framed. 

The 3rd ikrarnamah relied on by the 
respondent is of later date. It bears date the 
1 6th Aghrun 1 263, and purports to be sealed 
by the plaintiff, but it is without his signature. 
The Court below pronounces in favor of this 
ikrarnamah also, adding " the ikrar is not 
of any importance to the present subject of 
dispute, being merely intended to make some 
provision for a wife whom the defendant 
Abdool All had lately taken unto himself." 
This ikrarnamah is addressed by the son to 
his father. It recites the two deeds of gift 
made in 1256 and 1258, and that, according 
to them, the son had since been in possession 
of the property as the proprietor. It proceeds 
thus : — " Qua former occasion I have execut- 
ed separate letters of agreement to you and 
to my mother, the said Khatoon, stipulating 
therein that the property so bequeathed to 
me, and other property as per schedule, shall 
remain in your possession and control as long 
as you may live, I having no right to sell or 
dispose of it by gift ; that, on a uterine brother 
of mine being born, the property of my 
mother's bequest was to be equally shared by 
him and me ; and that on a sister and a step- 
brother and step-sister being born, I should 
make monthly allowances to them. Whereas 
you have now married Ameerunnissa Khatoon, 
datighter of the late Moulve Ali Afzul> 
a very respectable Mahomedan, inhabitant 
of Bunmaldeo, there is, by the favor of 
God, a probability of son and daughter, 
that is to say, ray step-brother and step-sister 
being boi n by you from the womb of the 
said Khatoon ; but by reason of the property 
mentioned in the schedule having been 
bequeathed to me, you have no property left 
you by means of which, &c. It is therefore 
necessary that, for the welfare of the hoped 
for son and daughter, some rules be laid down 
for the. division of the property bequeathed 
to me as per sclu dnie." Provision is then 
made for the children of this marriage. The 
deed proceeds : — •" 1 have continued to be 
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the Motwollee of the property appertaining 
to the Durgah oFKuddum Russool ia Nyabar- 
ree ; after the usual expenses of the Durgah 
are defrayed with the profits of it, the residue 
that is derived by way of khodemee (service) 
will likewise, be equally shared by me and 
my brother, &c. My step-mother, the said 
Khatoon Saheba, during her life-time, will get 
126 rupees per month, &c. The landed 
property conveyed to me by hibba, as men- 
tioned in the schedule, as well as other 
landed property, is agreeably to the condition 
of the agreement executed by me in your 
possession, and it will so continue in your 
possession, management, and control as long 
as you are alive, with which neither I nor 
my heirs will interfere, nor even claim it. 
Should I or my heirs ever lay any claim to 
it, it shall be null and void." 

At this time the plaintiff had attained his 
majority. The lakheraj property subject to 
religious tnists, which the plaintiff says passed 
to him by the Ist hibnnnmah, is included with 
the other property in this ikrnrnamah. Pro- 
vision is made for the expected issue of this 
marriage (the respondent was now upwar^is 
of 60 years of age) and a monthly annuity 
given to the wife. The terms in which this 
ikrarnamah refers to the father's lite interest 
in the property given by the two ikrarnamahs 
are to be noticed. It was contended by the 
respondent's learned Counsel that his life 
interest under the several ikrarnamahs was 
not a beneficial interest, but a trust for the 
benefit of the family. The words of the 3rd 
ikrarnamah, like the former documents, seem 
rather to contemplate a beneficial interest 
in himself. His own view, as stated in the 
4th para, of his written statement, seems to 
be to this effect. This ikrarnamah stands 
on different grounds from the two former. 
The testimony of the witnesses adduced in 
support of it is not expressly noticed by the 
Judge, but we may infer that he deemed it 
sufiicient. It is remarkable that such a docu- 
ment should be unsigned. It bears the seal 
of the plaintiff, but it is in evidence that the 
father had this seal in his possession, and 
used it at least on one occasion by aflixing it 
to a bond (see the proceedings in the suit No. 
45of+|H.) 

The two meeras pottahs (dated respect- 
ively 15th Aghrun 1263 and 6th Jeyt 1264) 
purporting to be made by the plaintiff in 
favor of Ameerunnissa, which the plaintiff in 
this suit seeks to have set aside, are also 
unsigned, but are sealed with the plaintiff's 
seal. These two documents are repudiated 
on all sides, and are admitted to have no 



validity. The contents of the ikrarnamah 
are of themselves calculated to rouse sus- 
picion. The time of the marriage of tlie 
respondent with Ameerunnissa did not long 
precede the open quarrel between the father 
and sou. Probably their dissensions may io 
some degree have been increased in confle- 
quence of that marriage. At least the occa- 
sion hardly required the plaintiff to settle 
for the benefit of the expected issue of that ^ 
marriage (if this is really the effect of this ^ 
ikrarnamah) property which he had with- 
held from the two former settlements, or to 
give his father a larger interest than he 
already had done by the former ikrarnamahs, 

We^ have come to the conclusion upoa 
the wh<de of the evidence that this ikrarna- 
mah was not executed by the plaintiff. 

The respondent execuf^ed a wnkfuamah, 
which has been registered. This is the 
instrument referred to by him in the 11th 
paragraph of his written statement : — " I 
have given up all hopes of being rendered 
happy by my heirs, and of their preserving 
the properties, and so have granted away 
the whole wukf for religious purposes only, 
settling by hibba some undefined portioa 
thereof for the maintenance of tlie said 
heirs." 

This document was in evidence in the 
Court below, but no question was there made 
respecting its operation. The Counsel for 
the respondent contending that it operated 
as a revocation of the previous gifts, the 
following issue was framed under the pro- 
visions of the Code of Civil Procedure :— 
*' Whether the deed of wukfnamah made bj 
the respondent Moulvee Abdool Ali operated 
to revoke any and which of the previous 
gifts to his son." 

By the Mahomedan Law it is said a gi(\ 
to a sou may be revoked at any time, as the 
father has power over the property of his 
son. By the same law there can be no 
revocation of a gift when the donee has 
alienated the thing given. In the present 
case, part of the property given waa 
bestowed by the plaintiff on his wife. The 
remainder has, according to the case put forth 
by the respondent, been dealt with on the 
footing that it had, after the gift to the son, 
been re-conveyed by him to his father for his 
life. It is upon the interest thus acquired 
by the respondent under the ikrarnanuihs 
that he bases his defence to the present ssit. 

Whatever by Mahomedan Law may be the 
exact limits of the power of revocation in 
the case of a gift by a father to his son, we 
think in this case that it is too late for the 
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father, the property having been thus dealt 
wiili, to revoke the gift. This right to revoke 
18 claimed generally, but it clearly can have 
DO existence whatsoever in regard to the 
property which the plaintiff acquired by gift 
from his mother. 

The decree of the Court below is reversed 
with costs. Confining ourselves to the 
matter in issue in the present suit, our decree 
will proceed on the basis of the validity of 
the three deeds of gift, and the invalidity of 
the later documents. We shall declare that 
Moulvee Waheed AH was in his life time, 
aud that those who are now by law his heirs 
aod representatives, are entitled to a decree 
for setting aside the documents relied upon 
bj the respondents, and for the recovery of 
the property sued for. 



The 14th March 1864. 

Present : 

The Hon'ble W. Morgan and Shumboonath 
Pundit, Judges. 

Sale (in execution of decree sabse- 
qnently reversed) —Recovery of 
land— BKesne profits. 

Case No. 906 of 1863. 

Special Appeal from a decision passed by 
the Judge of Hooghly^ dated the 7th De- 
cetnber 1 86 1 , reversing a decision passed 
by the Sudder Ameen of that District, 
dated the 7th December 1860. 

Sheikh Bhoolloo and others (Plaintiffs) 
Appellants^ 

versus 

Bam Narain Mookerjee and others 
(Defendants) Respondents. 

Baboos Ashootosh Dhur and Tarruchnath 
Sein for Appellants. 

Baboos Kissen Suaa Mookerjee, Chunder 

Madhub Ghose, aud Gopeenath Mookerjee 

for Respondents. 

A sale of Und, in execution of a decree pending ap- 
pnl and sabaequeutly reverse^, cannot stand, Mnd the 
pvtf difpoasessed under that decree is entitled to 
recoTer the land with mesne profita. 

Morgan^ J. — In this case Ramnarain 
Mookerjee and another, special respondents, 
obtained a decree for rent against the special 
appellant, against which decree an appeal 
wi« preferred. The Afipellate Courr, revers- 
ing the decree of the Lower Court, remanded 
ibe case for re-trial, when a decree for a 
Bum less than the sum originallj decreed 
was passed in favor of the said special re. 



spondents Meanwhile, hefore the order of 
remand, hut pending the proceedings in re- 
mand, the original decree was executed hy 
the said special respondents, and lands he- 
longing to the special appellants were sold 
and were purchased hy the decree-holder 
himself (the special respondent) with full 
knowledge of the remand proceedings, and 
made over to the husband of another re- 
spondent, the appellant before the Lower 
Appellate Court. The special appellant 
brought this suit to reverse the sale, and to 
recover possession with mesne profits of the 
lands sold, and urged that the sale being 
made in execution of a decree subsequently 
reversed cannot stand. The first Court 
decreed the claim. The Judge, on the ap- 
peal of the widow of the party to whom 
the purchased lands were made over, re- 
versed this decree. The plain tiff not having 
paid the amount of the first decree, and the 
first and second decree? differing only in the 
amount decreed, and the sale having been 
legally and properly conducted, the Judge 
held it could not be set aside on the ground 
that the decree on execution of which it was 
effected, was afterwards modified in regard 
to the amount decreed. Against this order 
the special appellant has appealed to this 
Court. 

We think that the decision of the Lower 
Appellate Court is wrong. On the reversal 
of the decree in execution of which the 
sale took place, the sale itself made while 
that decree was under review fell, and could 
not be upheld by the subsequent decree. 
On the second decree being passed, the plaint- 
iffs in the former case became entitled to 
execute that decree ; and on the first decree 
being reversed, the sale to the plaintiffs 
became of no effect, and the decree-holders, 
who had received the proceeds of the sale, 
became liable to return the money. In this 
case the decree-holders being also purchasers, 
they have not actually to return any money, 
but upon no ground can the sale to them be 
maintained. If the sale is illegal, the special 
appellant is entitled to recover his lands ; 
and as he has been wrongfully dispossessed, 
he is entitled to recover also mesne profits 
from all the defendants. The delay which he 
has allowed to intervene between his cause 
of action, and the period of his instituting 
this suit, may be a sufficient ground for re- 
fusing interest upon mesne profits. The 
special appellant should not be allowed to 
recover his lands and to obtain the mesne 
profits, until he has satisfied the amount of 
the decree with lawful interest. 
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The order of the Lower Appellate Court 
will be reversed, nud this appeal be decreed 
with costs and interest. 

The special appellant is entitled to recover 
the property with wasilat and costs, and is 
bound to pay the amount of the decree ob- 
tained against him by the special respond- 
ents Bamnarain Mookeijee and another. 
These amounts, however, when ascertained 
should be set off against each other, that is 
to say, the amount of the said decree 
with interest should be set off ao^ainst the 
wasilat and costs payable by Ramnaraiu 
Mookeijee, and execution will issue only 
for what shall remain due after such set-off. 
The respondents will be liable in execution 
for wasilat for the time of their occupetion. 

The 14th March 1864. 

Present : 

The Hoii'ble C. B. Treyor and G. Campbell, 
Judges. 

Uiiiltatlon-—Dedaotion— Summary 
application. 

Special Appeals from a decision passed by 
Mr, J. E. S. Lillie, Officiating Judge oj 
Hooghlyy dated the 2Qth August 1862, 
affirming a decision passed by Mr. A, 
Davidson^Principal SudderAmeen of that 
District, dated the 20th December 1861. 
Case No, 154 of 1862. 
Wooma Cbum Mitter (Plaintiff) Appellant, 
versus 
Banee Mohamoya and others (Defendants) 
Bespondents. 

Mr. H. T. Allan for Appellant. 

Baboos Nil Madhub ^ein and Bhoobun 

Mohun Boy for Bespondents. 

Case No. 2920 of 1862. 

Sbamachurn Chatterjee and others 

(Defendants) Appellants, 

versus 

Joygopal Chatterjee and others (Plaintiffs) 

Bespondents. 

Baboo Prosunno Coomar Sein 

for Appellants. 

Boy Sreenauth Sein for Bespondents. 

Case No. 2387 of 1863. 
Special Appeal from a decision passed by 
Mr. A. Hope, Officiating Judge' of 
Hooghly, dated the \Sth April 1863, 
affirming a decision passed by Mr. A. 
Davidson, Principal Sudder Ameen of 
that District, dated the 30th May 1862. 



Woomachuru Mitter (Plaintiff) Appellant, 

versus 

Bajah Bejoy Kishore Boy Bahadoor 
(Defendant) Bespondent. 

Baboo Kedarnath Mozumdar for Appellaot, 

Baboos Nil Madhub Sein and Bhoobun 
Mohun Roy fur Bespondent. 

In a salt for possession by a purchaser at a sale in exe- 
cution of a decree, no deduction from the period of limit- 
ation can be allowed for the time occupied by the 
I>lainti£F in unsnccesfully preferring a suminaiy applioi- 
tion in the Execution Department 

Trevor, J, — Pli.intifp purchased certain 
property at a sale in execution in 1845. 
Defendant purchased the right and interest 
of the same parties in the property in 1849, 
and obtained possession of his purchase. 

Plaintiff sued in 1861 for possession of 
the property which he purchased in 1845. 

Defendant pleaded that he purchased the 
right and interest of a party in possession ; 
that he acquired possession of his purchase; 
that the plaintiff had never been in posses- 
sion of the property within 12 years of the 
institution of the suit, and, therefore, is oat 
of Court under the Statute of Limitation. 

The Lower Court dismissed plaiutiflTs 
claim, cousidering that he was out of Coart 
under the Statute of Limitation. 

Plaintiff now appeals specially, urging that 
defendant's title having only commenced la 
1849, that is, less than 12 years before tlie 
institution of his suit, he cannot, by an 
adverse possession duriug that time, bar Lis 
claim ; that, moreover, as he was preferring 
a claim summarily in the Court to the pro- 
perty, he is entitled to a diminution of the 
time during which his claim was pending. 

The plea of the plaintiff will not bold 
water. He never obtained possession of bis 
purchase ; the proprietors remained in pos- 
session ; their rights and interests were sold 
and purchased by defendant in 1849 ; thas 
the defendants are the representatives bj 
purchase in the estate of the old proprietors, 
and their united possession, which is adverse 
to the plaintiff, reaches back to the period at 
which his cause of action arose, rts. 1845, 
and thus he is out of Court under the Statute 
of Limitations. Moreover, plaintiff is entitled 
to no deduction for any time ; his unsuc- 
cessful summary application forming no 
reason why he did not prosecute bis claim 
regularly within 12 years from the origin of 
the cause of action. 

These three appeals, two of the plaintiff, 
and one of Kproformd defendant, are dis- 
missed with costs. 
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The 14ih March 1864. 

Present : 

The Hon'ble C. Steer and F. B. Kemp, 
Judges, 

Xahomedan Xiaw— Ouardians hip of 
infant. 

Cases Nob. 484 and 485 of 1863. 

Regular Appeals from a derixion passed hy 
Mr, F. J, Cockburn, Officiating Addi- 
tional Judge of the 2\-Pergunnahs^ dated 
the 29th June 1863. 

Case No. 484 of 1863. 

Shahzada Futteh Ali Shah (Defendant) 
Appellant^ 



Shahzada Mahomed Miikeem Ooddeen 
aud others (Plaintiffs) Respondents, 

Messrs, R, jT, Allan and C. Gregory for 
Appellant. 

Mr,B, E, Twidaleand Moulvie Murhum- 
mut Hofsein for Respondents, 

Case No. 485 of 1863. 

Shahzada Futteh AH Shah (Defendant) 
Appellanty 

versus 

MiiSBnmntFiizeelnttunntFisa Rehee and others 
(Plaintiffs) Respondents. 

Messrs, R, T. Allan and C, Gregory for 
Appellant. 

Mr, R, E, Twidale, Moulvie Murhum- 
ut Hossein, and Baboo Nil Madhub Sen 
for Respondents. 

Aecording to Mahomedan Law, the mother is enti- 
tled in preference to the father, to the custody of an 
infant uGdw 7 years of age. 

Kemp^ J, — These two appeals were tried 
together. Appeal No. 484 relates to a suit 
brought by Fuzeeluttunnissa Begum against 
her husband Mahomed Futteh Ali Shah, to 
recover the sum of rupees 7,000, being ihe 
wnoont of her dower. Appeal No. 485 relates 
to a suit brought by Mahomed Futteh AH 
Shah against his wife and some of her rela- 
tions, for the recovery of the person of his 
wife, and the custody of his infant son. 

The Judge decreed the suit of the wife, 
•Dd dismissed that of the husband. 

It appears that the marriage of the appel- 
Iwt, Mahomed Futteh Ali Shah, was 
contracted with the respondent Fuzeelnt- 
tannigga Bognm, with the consent of the guar- 
'lian of the former. The mnrrioge is admit- 



ted, and is strictly legal under the Mahomedan 
Law. The deed of dower settled a sum of 
rupees 7,000 on the wife payable on demand. 
The sum secured by this contract was not 
partly " moajil" or prompt, and partly 
**mowjil" or deferred , «. 6. payable on dis- 
solution of the mturiage by divorce or death, 
as is usual in contracts of this description be- 
tween parties professing the Mahomedan 
faith ; but the whole sura was payable on 
demand, and might, under the Mahomedan 
Law, have been claimed by the lady before 
consummation of her marriage as considera- 
tion for the enjoyment of her person. 

The stipulations and terms of this con- 
tract were as follows : — 

\st. — That the husband would pay the 
sum settled on his wife in lieu of dower on 
demand, and that he would maintain her. 

2nd, — That, during the life-lime of the 
wife, the husband was- to reside with her 
under the roof of her paternal grand-father 
and grand-mother ; that, in the event of the 
lady being unable to reside with her grand- 
father and grand-mother, the husband would 
reside with her wherever she might dwell ; 
and that, without her consent, he would not 
remove her to any other residence. 

^rd, — That he would be lenient to her 
faults 

4M. — That, without her consent, he would 
not marry another wife. 

It is admitted that the sum secured to the 
wife by the marriage contract has not been 
paid. It is further admitted that the wife is 
residing in the house of her paternal grand- 
father and grand-mother, and no misconduct 
on her part has been attributed to her. The 
husband, on the other hand, appears to have 
neglected his wife, and to have sought to 
remove her against her will from the protec- 
tion and good influence of her relatives. 
The wife is willing to cohabit with her hus- 
band, but very naturally insists upon the 
strict terms of the contract as to the do- 
micile being enforced. The husband is, 
therefore, legally bound by his contract, and 
must pay the amount of dower settled on his 
wife and reside with her in the domicile 
contracted for. 

With reference to the custody of the 
child, a son admittedly considerably under 
the age of seven {see the plaint of the 
husband), we are of opinion that the mother 
is the proper person to have charge of the 
infant, and this opinion is in conformity with 
the principles of the Mahomedan Law as laid 
down in pages 385 and 388 of Vol. I. of the 
Hedaya. 
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The decisions of the Additional Judge are, 
therefore, cooBrmed, and the two appeals of 
Mahomed Futteh All Shah dismissed with 
costs and interest. 



The lUh March 1864. 

Present : 

The Hon'ble C. St^er and F. B. Kemp, 
Judges. 

X»alLlierid'Xte8iunption of— by 
Zemindar. 

Case No. 463 of 1863. 

Regular Appeal from a decision passed hy 
Ike Principal Sudder Ameen of East 
Hurdwan^ dated the lOM April 1863. 

Miihomed Munsoor (Plaintiff) Appellant, 

versus 

Uinhica Churn Roy and others 
(Defendants) Bespondents. 

Mr. C, Gregory and Moulvy Murhumut 
Hossein for Appellant. 

Bahoos Sreennth Doss and Bhuggobutty 
Churn Base for Respondents. 

BMore a Zemindar's n'frht to resume, as invalid 
lakherAJ under Section 80 Regulation II. 1819, lands 
in exceM of 100 beegahs can be deolaied to be barred, 
it must be shown that the lands are held under a 
sunnnd in excess of 100 beeghas, or under dilferent 
•unnuds each in excess of 100 beegahs. 

Steer, J, — This is a suit to resume 
beeghas 204-11 of land as invalid lakheraj 
under Section 30 Regulation II of 1819. 
The plaint does not aver whether the land 
is held under one grant or several, but the 
land is composed of manj parcels in differ- 
ent places, but all in the same village. 

The defendant pleads in answer that the 
land being in excess of 100 beegahs, the 
right to resume it does not belong to the 
plaintiff, but to Government. He main- 
tains that they existed previous to 1790 as 
lakheraj. 

The Principal Sudder Ameen, being of 
opinion that, as the lands are above 100 
beegahs, and the Government alone is en- 
titled to sue for their resumption, declares 
the platntiff^s suit to be dismissed on that 
ground with costs. 

We think that this suit is not necessarily 
barred beoanse the area of the lands sought 
to be resumed is in excess of 100 beegahs. 
Before the plaintiff's right to sue can be 
declared to he barred, it must be shown that 
the lakheraj lands are held under a sunnud 
in excess of 100 beegahs, or under different 



sunnuds each in excess of 100 beegaba. 
Though the plaint does not distinctly say that 
the land is held under different sumiods, it 
must be inferred that that is the plaintiff's 
case, otherwise he could not sue at all. The 
defendant does not claim that he holds the 
land under one sunnnd, therefore there is a 
total absence of any evidence upon the point 
as to whether the lands are held under one 
or more sunnuds, each above or below 100 
beegahs ; and unless there is this evidence, 
the plaintiff's suit cannot be said to be 
barred. 

The case must therefore be remanded in 
order that it may be ascertained whether the 
defendant holds under one or more sunnuds, | 
each in excess of 100 beegahs ; and if the ! 
contrary should be ascertained, there will be 
no bar on that ground for a trial of the case ^ 
on the merits. The case is therefore re< 
manded for re-trial accordingly. 



The 15th March 1864. 

Present : 

The Hon'ble H. T. Raikes and W. S. 
Seton-Karr, Judges, 

RoooTOiT of Oovemment KoTenuo 
paid by lessee. 

Case No. 1568 of 1863. 

Special Appeal from a decision passed by 
Mr. E. F. Lanfour, Judge of Fatna, 
dated fke Z\st December 1862, affirminy 
a decision of the Principal Sudder 
Ameen of that District, dated the 23n/ 
May 1862. 

Jhoo Bhugguth and others (Plaintifls) 
Appellants^ 

versus 

Syed Tara Hoom Hossein and others 

(Defendants) Respondents. 

i Baboo Gopeenath Mookerjee for Appellants. 

Baboo Romanath Rose and Moulvy Syed 

Murhumut Hossein for Respondents. 

At as mAlIk, gave a lease to B, who gave a hdUM 
I lease to C. A defaulted, and C, having paid the Garern* 
I mnnt revenae, sued A and B to recover the amoont, 
i bat got a decree against B. A meanwhile sold the 

estate to Z) ; and B having sued Z> for the repayiJient 
1 of the amount recovered fh)m him under C* decree,-- 
t Hbld that the debt due to B was only a personsi 

liability on the part of A, for which neither the estate 

nor D WAS liable. 

; Raikesy /.—The pleader informs os tbit 
his client, the plaintiff in this case, held t 
ziir-i-pesligee lease of some rent-free lin<ifl 
which were, subsequent to his lease, resumed 
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bj GoveroiBeiity and a settiement coDciuded 
with plaintiflTs lessor as malik. Plaintiff 
was allowed to hold his lease, and he 
eveotaally created a kutkina lease under 
himself. 

In the coarse of time the malik defanlted, 
Md plaintiff's lessee, the kutkinadar, 'sued 
both the malik and plaintiff for recovery 
of money paid by him on account of 
6o?ernment revenue, and the kutkinadar 
got a decree in 1259 to recover the amount 
from plaintiff. Plaintiff then sued in the 
present action to force a re-payment of this 
money from the malik, a third party, as his 
Tendee, the malik having sold the estate to 
ihia person to escape liability for this debt. 
Theplaintiff*e claim has been decreed against 
tbo old m&lik, but plaintiff seeks in this 
special appeal to have the liability of the 
lands declared for the debt as one which 
had accrued before the malik sold the lands 
to the new purchaser. 

As, however, it appears to us that the 
debt due to the plaintiff is only a personal 
liability on the part of the old malik, 
plaintiff cannot recover fVom the estate. 
Dor from the new purchaser. This point is 
therefore untenable. 

Tlie pleader also urged that he should 
be allowed to recover all arrears paid by 
him, although the Court below has given him 
only a decree for 12 years before suit. . This 
we consider is correct under the circum- 
stanees of the case, and we therefore dismiss 
this appeal with costs. 



llie adoption by a Sudra of an only son as a hmia 
puJtro is not illegal under Hindoo Law. 

Raikes, «/. — In this case the plaintiff sued 
on the ground of heirship to oust an adopt- 
ed son, and the plaintiff disputed the genu- 
ineness of the deed nnder which the adoption 
was pleaded. The Judge, in confirming the 
decision of the first Conrt, has held that 
the deed of adoption was genuine, and 
overruled a point of law regarding the 
validity of the adoption, holding that, as the 
family were Sudras, no exception could be 
taken to the selection of an only son as .a 
kuria putro. 

The plea in special appeal is that, as the 
son taken was the elder and only son of 
his natural father, his adoption is illegal 
under Hindoo Law. 

The pleader, however, has not shown ns 
any authority for thus questioning an adop- 
tion made by a Sudra ; and, though it it 
allowed that a father should not give up 
his eldest or an only son for adoption by 
another, we are not shown any reliable 
authority on the illegality of such selection 
when once made and acted upon. 

We dismiss this appeal with costs. 



The loth March 1864. 

Present : 

The Hon'ble H. T. Raikes and W. S. 
Seton-Karr, Judges, 

Btntoo Xiaw— Adoption (of only 
son by a Budra). 

Case No. 16ol of 1863. 

Special Appeal from a decision passed by 
Mr. E. F. Lautour^ Judge of Patna, 
dated the \2th December 1862, affirming 
a decision passed by the Principal Sudder 
Ameen of that District ^ dated the 16M 
ApHl 1862. 

Mussamut Tikdey alias Moha Ranee 
(Plaintiff) Appellant, 

versus 

Lalla Hureelall and others (Defendants) 
Respondents. 

Mr, A. F, Ling ham for Appellant 

Mr, H. T. Allan for Respoudents. 



The 15lh Marcii 1864. 

Present : 

The Hon'ble C B. Trevor and G. Campbell, 
Judges, 

Witness (Default of Plaintiff when 
summoned as)— Section 170 Act 
VZZI of 1899. 

Case No. 1399 of 1863. 

Special Appeal from a decision passed by 
Mr, J. C, Dodgson, Judge of Mymensing, 
dated the 13/A February 1863, reversing 
a decision passed by the Sudder Ameen 
of that Disttict, dated the 12 th Septem- 
ber 1862. 

Kisto Coomar Chowdhry (Plaintiff) 
Appellant^ 

versus 

Gobind Coomar (Defendant) Respondent, 

Baboos Sreenath Doss and Kalee Mohun 
Doss for Appellant. 

Mr. R, T. Allan and Baboo Dwarkanath 
Mitter for Respondent. 

When a pUintiff was summoned as a witness and 
did not attend, and the fint Court, instead of enforcing 
his attendance or proceedini; to pass a decree against 
htm under Section 17U Act Vili of 1859, tried the case 
on the merits and gave the plaintiff a modifled decree,-^ 
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Ukld that the Lower Appellate Court, instead of re- 
verdiiig the decision and dismissing the plaiatitFs claim 
on the ground of non-attendance, should have again 
summon^ the plaintiff and then acted ander Section 
170. 

Campbell, J. — In this case the plaintiff 
having been summoned as a witness and not 
appearing, the first Court, instead of enforc- 
ing his attendance, or proceeding to pass 
a decree against him nnder Section 170 of 
the Civil Procedure Code, let his recusancy 
escape with impunity (as is far too often 
the case in the Courts of Native Judges), 
and tried the case on the merits, giving 
plaintiff a modified decree. In appeal the 
Judge, thinking that the first Coui*t should 
have enforced the provisions of Section 170, 
reversed the decision, and dismissed the 
plaintiff's claim on the ground of non-attend- 
ance. But we think that the first Court 
having waived the order for plaintiff's attend- 
ance, it was necessary that the Judge 
(thinking the attendance necessary) should 
have again summoned him. He might then 
have acted under Section 170. "We remand 
the case in order that the Judge may so pro- 
ceed. This decision has no reference to an 
order for attendance passed by the Court un- 
der Section 42. We understand that the 
plaintiff was simply summoned as a witness. 



The 15th March 1864. 

Present : 

The Hon'ble W. Morgan and Shumboonauth 
Pundit, Judges, 

Relinqaiahment'-Seotioii 7 Act 
VIZI of 1859. 

Case No. 454 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sadder Ameen of Kote- 
chandporCf in Zillah Jessore, dated the 6th 
June 1863. 

Prosunno Chunder Bannerjee (Plaintiff) 
Appellant^ 



Kally Persaud Ghose and others 
(Defendants) Respondents. 

Bahoos Dwarkanath Mitter, Bungshee 
Buddnn Mitter, and Chunder Madhuh 
Ghose for Appellant. 

Baboos Unnoda Persad Bannerjee and 
Sreenath Doss for Respondents. 

Suit laid at rupees 5,624-0-2. 



Where, in a former suit to set aside the sale of a 
tenure, the plaintiff, In specifyiug the lands sufa^ect to 
that tenure, excluded a portion of the lands once ia- 
claded therein as having been by a survey award 
included in the adjacent talook, — Hbld that the ex- 
clusion of such land from the former suit ^va8 not a 
relinquishment within the meaiung of Section 7 Act 
VIII of 1859 so as to affect Uie plaintiff's ri^t to 
maintain the present suit. 

Morgan, J. — The plaintiff appeals from 
the decree of the Principal Sudder Ameen 
of Kotechandpore, dismissing the suit of the 
plaintiff which was brought by him as own- 
er of a talook called Gocoolnuggur, to re- 
cover 937 beegahs of land forming, as he 
alleged, part of the talook. 

The Principal Sudder Ameen held that, 
by the proceedings in a former suit, the 
present suit was barred according to the 
provisions of the 7th Section of Act YlII 
of 1859. That Section declares that " every 
suit shall include the whole of the claim 
arising out of the cause of action; but a 
plaintiff may relinquish any portion of his 
claim in order to bring the suit within 
the jurisdiction of any Court. If a plaintiflf 
relinquish or omit to sue for any portion of 
his claim, a suit for the portion so relinquish- 
ed or omitted shall not afterwards be enter- 
tained." The former suit was by Sookmoy 
Mookerjee, who was then the owner of Go- 
cooluuggur, and who, before that time, had 
been the owner of a gantee tenure consist- 
ing of about 1,000 beegahs of land. The 
object of that suit was to set aside a sale of 
that tenure for arrears of rent, and the suit 
was brought against the persons who are the 
defendants in the present suit, who purchas- 
ed the tenure. In his plaint in that salt, 
Sookmoy Mookerjee stated that, although 
he sought to set aside the sale, he claimed 
only 509 beegahs, or thereabouts, of the land 
included in the gantee tenure (being the 
portion of the 1,000 beegahs situated in 
Eullubpore), the remainder of the land hav- 
ing been (he stated in the plaint) by an 
award of the survey authorities included in 
the adjacent talook of Gocoolnuggur. Sook- 
moy 's suit was dismissed. The land now 
sued for, or some portion of it, is the land 
excluded by Sookmoy from the former suit. 
It is difHoult to understand how the 7th 
Section of the Code of Civil Procedure is 
applicable to such a case. If a plaintiff re- 
linquishes part of his claim, in order that 
his suit for the remainder may be brought 
within the (limited) jurisdiction of a parti- 
cular Court, he cannot afterwards sue for 
the part relinquished. But there was no 
relinquishment by Sookmoy in his suit, 
either for the purpose of giving the Court 
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jarisdictioQ, or for auy other purpose, of any 
portion of his claim. He sought to set aside 
the sale of the tentire ; and, in specifying the 
lands subject to that tenure, he assigned 
certain reasons for excluding a portion of 
the lands which had once been included 
therein. The exclusion of such land from 
the former suit by Sookmoy in no way affects 
the plaintiff's right to maintain the present 
suit. 

The Principal Bndder Ameen's decree is 
reyersed, and tlie suit is remanded under the 
351 8t Section for investigation on the merits. 



The 16th March 1864. 
Present : 

The Hon*ble C. B. Trevor and G. Campbell, 

Judges. 

Time for rcjeoting' appeal. 

Case No. 15H3 of 1863. 

Special Appeal from a decision passed by 
Mr, O, Tooyoody Judge of Cuttack, dat- 
ed the 1 5th December 1862^ affirming a 
decision of the Principal Sudder Ameen 
of thai District, dated the lOth April 
1862. 

Gopee Ballub Roy (Plaintiff) Appellant, 

versus 

Golnck Proshad Bose (Defendant) 
Respondent. 

Mr, C. Gregory and Baboo Tarucknath 
Sein for Appellant. 

Mr. R. T. Allan and Baboos Obhoy 
Chum Bose and Kishen Kishore Ghose 
for Respondent. 

The time for rejecting an appeal is when it is pre- 
sented, and not aiter it has once been admitted . 

Campbell, J. — It appears that, in the 
Court of the Judge, the petition of appeal 
had been accepted and registered, the other 
party had been summoned, and some months 
after, when the case came on for trial, the 
Judge, discovering certain deficiencies and 
want of precision in the petition of appeal, 
rejected it under Section 336 of the Civil 
Procedure Code. This we think that the 
Judge had no power to do. It was the 
duty of the Judge (himself or through his 
officers) to examine the petition of ap- 
peal in the first instance, and to reject it, 
if necessary, (before registering it) at a time 
when the petitioner would have had the 
opportunity of correcting it, or of filing a 
fresh petition. It is quite irregular and 
UQJast, and not contemplated by the law, 



that the petition should be thus rejected at 
a long subsequent period. If the petition, 
having been improperly admitted, is then 
found to be defective, the Judge can still 
question the appellant, and thus supply what 
is wanting. But he cannot then reject the 
appeal without adjudication, and when, 
through his own omission, the time for filing 
a fresh appeal has passed. We remand the 
case for trial on the merits, with reference to 
the above remarks. 



The 16th March 1864. 

Present : 

The Hon'ble C. Steer and F. B. Kemp, 
Judges. 

Boundary dispute— Oral evidenoe. 

Case No. 866 of 1864. 

Regular Appeal from a decision passed 
by the Judge of Cultack, dated the 31 st 
March 1863. 

Goluck Chunder Bose (Defendant) 

Appellant, 

versus 

Rajah Sreemurd Rajeshuree* Biddiadhur 
Soondeah Nurrender Bahadoor and others, 
(Plaintiff) Respondent. 

Mr. R, T. Allan and Baboo Onoohool 

Chunder Mooherjee for Appellant. 

Baboo Obhoy Chum Bose and Moulvy 

Murhumut Hossein for Respondent. 

In a boandary dispute, oral evidence is quite insuffi- 
cient to establish either the fact of possession or of title. 

Steer, J. — This is a boundary dispute and 
involves the question whether the lands and 
water referred to by the parties belong to 
Eillah Royung on the Koodakoola river, 
the property of tlie plaintiff, or to Eillah 
Hurrispoor, the property of the defendant 

The plaintiff was ousted, as he avers, by 
an Act IV award passed on the 10th May 
1850. He institutes his present suit to 
cancel that award, and to obtain possession 
of the lands referred to therein on the SOth 
December 1861, that is to say, his disposses- 
sion took place nearly J 1 years and 8 months 
before the institution of the present suit. It 
is incumbent therefore on the plaintiff, who 
has allowedly been out of possession for 
a period as almost to be barred, to show by 
some reliable evidenoe that he has had pos* 
session within the 12 years immediately pre- 
ceding the institution of the suit. 
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His own Btatement is that the lands sued 
for are the identical lands which on a survey 
(made as it appears in 1840-41-42) were 
mapped as part of Killah Royung, and pillars 
were erected thereupon to form land-marks 
between the two estates of Killah Boyung 
and Eoilah Hurrispoor, the respective pro- 
perties of the plaintiflf and defendant. Sub- 
sequent to this, there was a i^reat inundation, 
and the waters carried away the boundary 
pillars. After a time, but after what space 
of time is not exactly stated, the features of 
the lands reverted to their original condition, 
when a dispute arose as to which of the two 
Killahs of Boyung or Hurrispoor the lands 
belonged, which was finally decided against 
the claim of the plaintiff on the 10th May 
1650. 

The defendant denies the accuracy of this 
statement, and maintains that the lands have 
been in his possession for very many years, 
and that the Statute of Limitation bars the 
plaintiff's suit. 

The Judge did lay down the issue of limit- 
ation, and he decided it. On this subject his 
words are : — ** The Court, having heard the 
arguments addnced this day, finds that this 
action is not barred by the Statute of Limita- 
tions.*' No reasons are given for this opinion, 
and we need hardly observe how very 
irregular and unsatisfactory the Judge's de- 
cision is in consequence of this omission. 
We infer, however, that the Judge was satis- 
fied that limitation had not been incurred, 
because the survey map of 1840-41 and 42, 
and the map of the locality, as made for the 
purposes of this suit, showed that the lands 
claimed lay within the boundary assigned 
to the plaintiff's estate. That may be, but 
it is the plaintiff's own statement that after 
1842 a flood swept over the lands and carried 
away all trace of their boundaries. When 
that happened is not stated ; but in 1850 
there is no dispute that the lands were in pos- 
session of the defendant ; and had the plaintiff 
waited 4 or 5 months more in instituting his 
suit, he would have been by his own showing 
out of Court. It is to little purpose to say 
he was in possession before the flood of 1 842. 
What is required that he should do is to 
show either that the lands did not exist 12 
years ago, which is not his case, or that 
being in existence, he held possession of 
them within 12 years, which is in fact his 
case. On this latter point the only evidence 
which can be called evidence is the testi- 
mony of some few of the plaintiff's own 
tenants. Gropeenath Patuck, one of these 
witnesses^ says he paid the plaintiff rent for 



the lauds and water in dispute previoui to 
the plain tifi^s dispossession in 1850. He 
says he also paid his rent, amounting to 
200 rupees annually, to the Collector, when 
the estate, during the plaintifiTs father's 
time, was under attachment ; but no cbe- 
lans for this rent, and no receipts for it, 
are offered as corroborating the testimonj of 
this witness, and no other witness is in anj 
better position in this respect. The only 
documents put in as evidence are copies of 
some kubooleuts, but these are no evideoco 
at all and afford no proof thai they refer to 
the lands now in dispute. 

Except oral testimony then, there is do 
evidence at all of the plaintiff's possessioo, 
and oral evidence in a boundary dispute is as 
a rule quite insufficient to establish either the 
fact of possession or of title. 

On this account we differ entirely from 
the opinion recorded by the Lower Court on 
the point of limitation ; and holding that (he 
plaintiff has entirely failed to show that be 
has ever been in possession of the lands, tbe 
subject of this suit, within 12 years from the 
filing of his plaint, we reverse the judg- 
ment of the Lower Court, and dismiss the 
plaintiff's suit with costs and interest. 



The I8th March 1864. 

Present : 

The Hon'ble W. Morgan and Shumboooath 
Pundit, Judges. 

Appeal— Seotlon 73 Act VIXX of 
1899. 

Case No. 689 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sanirit 
dated the Idth February 1863, affirming 
a decision passed by the Moonsiff of that 
District, dated the ZOth August 1862. 

Achumbah Paurey (Defendant) Appellant, 

versus 

Ramsahoy Paurey and others (Plaintiffii 

and Defendants) Respondents. 
Baboo Kalee Kissen Sein for Appellant. 
No one for Respondents. 

Where a co-defendant (a co-sharer with the ^aint- 
iff in the property in dispute) was thought oy the 
Judge to be a necessary party as respondent in the 
appeal,— Held that the Judge should, under Sectioo 
78 Act Vm of 1869 and otherwise, have caused him to 
be made a respondent instead of dismissing the appeal 

Morgan, J. — If the Judge thought that 
the co-defendant (who was a co-sharer with 
the plaintiff in the property in dispute) wtf 
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a necessary party as respondent in the ap- 
peal, he shoald have taken measures, ander 
the 73rd Section of the Code of Civil Pro- 
eedare and otherwise, to have caused that 
person to be made a respondent. Instead 
of doing this, he dismissed the appeal. His 
decree is wrong and must be reversed, and 
the case remanded to him for trial of the 
appeal. 



The 19tli March 1864. 

Present: 

The Hon'ble H. T. Raikes and W. S. 
Seton-Karr, Judges. 

LakboraJ— Resamptlon of— by Put- 
needar— Fraad— Bridenoe. 

Case No. 388 of 1863. 

Regular Appeal from a decision passed by 
Baboo Sreenath Biddiahagish Roy, Prin^ 
eipal Sudder Ameen of East Burdwan^ 
dated the 25th March 1863. 

Bhebosoondnree Dehea and others (Plaint- 
iffs) Appellants^ 

versus 

Syad Mahomed All and others 
(Defendants) Respondents, 

Baboo Baney Madhuh Banerjee for 
Appellants. 

Baboos Kally Mbhun Doss and Kedarnath 
Chatterjee for Respondents 

Soit laid at rupees 9,382-2-3. 

Oral eyidence of witnesses depofitng in general terms 
it not sufficaent to esUblish ft^ud on the part of a 
fbnner putneedar in converting mal lands of the pat- 
nee in excess of 100 beegahs, mto rent-free lands, so as 
to entitle the preseat putneedar to resume them as 
iBTsHd lakben^. 

Bathes, J. — Ths plaintiffs sue to resume 
198 beegahs 7 cottahs and 13 ohittaoks of 
invalid lakheraj land within their putnee 
tslook, on the averment that the lands were 
held originally as mal lands by Sjud 
Ebymt Ali, who took the putnee in 1790, 
and fraudulently converted these lands into 
lakheraj ; that Ehyrut All's heirs continued 
to hold Uiem, and some of the defendants 
have a mokururee lease, and others profess 
to have purchased them at auction. Plaint- 
iff sue under Regulation XIX of 1793 and 
Section 30 Regulation 11 of 1819. The 
defendants dispute the right of the plaintifis 
to institute resumption proceedings against 
them, as the land exceeds 100 beegahs. 
They also plead the document hy which 
they are prepared to support the validity of 
thehr title to hold the lands rent-free. 



The Principal Sudder Ameen has dismiss- 
ed plaintiffs' claim on the ground that 
the lands are in excess of 100 beegahs, and 
plaintiffs therefore have no right to resume 
them The Principal Sudder Ameen relies 
upon the precedent of the late Sudder Court 
dated the 26th May 186U, in the case of 
Mr. A. Forbes versus Sheik Sumdam. 

In appeal before us the pleader has urged 
that, as Government reserved to the zemin- 
di^rs the right of resuming all lands held 
rent-free on invalid titles within their estates, 
the putneedar, whose rights are identical 
with those of the proprietor^ has the right to 
call upon all occupiers of lands within his 
putnee to prove the titles under which they 
profess to hold their lands without paying 
rent, and therefore the onus of proof lies on 
the defendants in this case. 

It appears to us, however, that tibe Lower 
Conrt has rightly dismissed the plaintiffs' 
claim in this suit. Plaintiffs admit that the 
lands are in excess of 100 beegahs, but 
assume that they have a right to resume 
them, because they originally formed part of 
the mal lands of the putnee, and were fraud- 
ulently converted into rent-free lands hy a 
former putneedar who, with his heirs, had 
continued to hold them as such to the detri- 
ment of the putneedar. We find that the 
plaintiffs attempted to prove this part of 
their case by the evidence of witnesses who 
depose in general terms that Syud Kbyrut 
Ali had so acted. But oral evidence of this 
nature, unsupported by anything else, is 
not sufficient to establish such a case of 
fraud on the part of a former putneedar. 
Plaintiffs therefore have, in our opinion, failed 
to start their case by showing that the lands 
in suit were ever mal lands of his putnee, 
and the lands being more than 100 beegahs 
and not therefore resumable by plaintiffs in 
the absence of a valid lakheraj title, plaintiffs 
have no ground of action for maintaining 
this suit. 

We, therefore, dismiss this appeal, and 
affirm the judgment of the Lower Court 
with costs of this appeal on the appellants. 



The 21si March 1864. 
Present: 

The Hon'ble W. Morgan and Shumboonath 

Pundit, Judges. 

Sureties. 

Case No. 462 of 1863. 

Regular Appeal from a decision paused by 
the Principal Sudder Ameen of the 24» 
Pergunnahs, dated the SOlh April 1863. 
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Shiboarain Bttnoerjee (Plaintiff) Appellant, 

versus 

The Government (Defendant) Respondent. 

Bahoos Unnoda Persaud Bannerjee and 
Uwarkanath Mitter for Appellant. 

Baboos Kishen Kishore Ghose and Juggoda- 
nund Mookerjee for Respondent. 

Suit laid at rupees 6,044-2-8. 

Where a Salt Darogah deposited Oovernment notes 
ae security for the due performance of the duties of his 
office, and authorized the Government Salt A^nt, in 
case of loss to Government by his (the Darogah 's) mis- 
condnot or by his fiiilure to realize advances made to 
the Molungees, to seethe notes and apply the proceeds 
in satisfaction of the Grovernment claim, and the Qto- 
vemment, without any consent by him, altered his posi- 
tion and risk, — Hbld that such alteration relieved him 
from his engagement as surety. 

Morgan^ J. — The appellant is the plaint- 
iff in this suit. He appeals from a decree of 
the Principal Sadder Ameen of the 24-Per- 
gunnahs, dismissing his suit against the Salt 
Agent of the zillah for the recovery of 5 
Government notes, for the sum of 5,200 ru- 
pees deposited as security for the due per- 
formance of the duties of his office of Salt 
Darogah. 

In October 1855, upon the re-establish- 
ment of this Salt Agency, the appellant 
was appointed Salt Darogah of Aurung 
Takal ; and on the 7th November following, 
he executed two documents (a kubooleut and 
an ikramamah), by the first of which he 
undertook to discharge the several duties 
therein specified ; among others that he 
would be careful that the whole of the 
money advanced to molungees should be 
discharged from the salt manufactured by 
them ; that if the quantity made by any 
molungee fall short, " I shall try my best to 
recover from him the Government outstand- 
ings, and make it over to Government. Should 
I be unable to recover it, 1 shall, within one 
month from the ceasing of the manufactory, 
refund out of my own pocket, without objec- 
tion, the whole of the money advanced.'' By 
the ikrarnamah he authorised the Salt Agent, 
in case of loss caused to Government by his 
(the appellant's) misconduct, or by failure to 
realize advances made, to sell the Qovern- 
ment securities held in deposit, and to apply 
the proceeds in satisfaction of the Govern- 
ment claim any deficiency being recoverable 
from the other property' of the appellant. 

Shortly, before the end of the first year of 
manufacture, the appellant received from the 
Agent a purwannah, dated the 25th Septem- 
ber 1856, communicating to himanorder given 
By the Board of Eevenue (on the Agent's re- 
presentation of the past unfavorable season) 



to the following effect that a 4th part of the 
unrealised outstandings be deducted from the 
advances now to be made, the realisation of 
the rest of the outstandings be for the pre- 
sent stopped, but collected from the quantity 
of supply over and above that undertaken 
by the Shajoonees. In the same purwannah 
the Agent states that he had been asked by 
the Board of Revenue to give his opiaioo 
with regard to the ultimate recovery of these 
outstandings, the opinion of the Board being 
that they might be wholly recovered at the 
settlement of the accounts of the next year, 
or from the first advance made in the suc- 
ceeding year. 

After the end of the 2nd year of manufac- 
ture, the appellant sent in accounts of the 
sums due by the molungees in respect of 
previous advances, and of the sums due to 
the molungees for salt made by them. From 
the sum due he proposed to deduct not onlj 
the advance made to the molungee himselfi 
but also any sum due from another molungee 
for whom the former might have become 
security. The Agent, by a pur wannah dated 
the 12th October 1857, prohibited any deduc- 
tion on account of any suretyship engage- 
ment, but sanctioned the proposed arrange- 
ment in other respects. 

About this time the salt manufacture was 
discontinued, and a few months later, in 
March 1858, the appellant was discharged 
from his office. In the following July be 
was employed by the Salt Agent to collect 
outstanding balances due from molungees, 
receiving a commission of 20 per cent, ou his 
collections, and he continued in such employ- 
ment until April 1860. 

This suit instituted in December 1861 is 
brought to recover the Government notes 
deposited by the plaintiff as security, on the 
ground that the Agents of the Government 
have, by their conduct and proceedings, 
wholly discharged the plaintiff from all 
liability as surety in respect of outstandings 
due from molungees, and that the Govern- 
ment securities cannot be detained, as the 
Government claims a right to detain them, 
until such outstandings have been realised. 

The appellant who had engaged to secure 
the re-payment by the molungees of the sums 
advanced to them in the manner and upon 
the terms contained in his kubooleut, and 
upon those terms only has certainly been 
placed, by the conduct of his employers, in a 
new situation, and exposed to risks to which 
he would not otherwise have been liable. 
The effect of the purwannah of the 2ath 
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8epteinbei* 1856 was to prohibit tiie appel- 
lant from realising the oatstaodings, and to 
fire to the molangees, to whom its contents 
W&9 made known, further time for payment. 
If this iucreaso of risk and extension of 
time. has been brought about without the 
appellant's consent, he is in our opinion 
dueharged from all liability as surety. He 
conteedsthat he never consented, and that his 
coBsent cannot be inferred merely; from his 
cootinuance in the service, and his compli- 
ance with the purwannahs from time to 
time addressed to him by his official superior, 
whose orders he was bound to obey. He 
also contends that the terms of his subse- 
quent employment show that the Govern- 
nesii no longer regarded him as liable as 
Biirety. We understand the Principal Sud- 
der Ameen's decision to proceed mainly on 
the ground that the plaintiff had by his 
acquiescence and conduct sufficiently shown 
bis consent to the new arrangement. 

Several purwannahs from time to time 
addressed to the appellant are referred to by 
the Principal Sudder Ameen, and some of 
these were relied on by the Government 
pleaders on the argument of this appeal as 
shewing, when taken with the appellant's 
conduct, that nothing had occurred to release 
the appellant from his original liability. We 
hare read the several purwannahs filed, 
which are dated 17th and 2oth March, 30th 
April, 29th October, 25th November, 2 1st, 
24th, and 29th December 1857, and 11th 
January, 9th and 22nd February, 9th March, 
and 28th December 1858. 

The general effect is to urge on the appel- 
lant the necessity of realising the outstand- 
ing balances : no distinct allusion is made 
in them to any continuing liability in the 
appellant as surety for those balances. It 
waa the duty of the appellant to collect and 
receive from the molungees the sums due by 
theih to the Government, and this was his 
daty equally whether he remained liable as 
surety for their default or not. 

His continnance in his office until the 
close of the agency, his omission to object to 
the arrangement contained in the purwannah 
of September 1856, and his conduct with 
reference to the other purwannahs and gene- 
rally, are not, in our opinion, sufficient to 
authorise an inference that he consented to 
continue surety under tlie altered circum- 
stances. Considering his position as a servant, 
hiamere silence and his obedience to orders, 
cannot fairly be construed to amount to an 
implied consent on his part. We think there- 
fort that there has been no consent by liim 



to any alteration of his position and risk, and 
that the alteration made without his consent 
has relieved him from his engagement as 
surety. Had this been a suit by the Go- 
vernment against him to enforce his liability 
as surety, we should have held him entitled 
to a decree. The present suit is, as we 
have stated, one brought by him to recover 
his Government securities deposited to se- 
cure the due performance of all his duties as 
Darogah, as well as his suretyship obliga- 
tion ; and he is entitled to recover them, un- 
lefiS he is shown in some way to have failed 
in his duty. The contest in this suit through- 
out has been with reference to his liability 
as surety. 

There, are indeed, both in the evidence and 
in the judgment, indications that the appel- 
lant was charged with neglect or misconduct 
in making advances. ' No issue concerning 
this was framed by the Court, or asked for 
on behalf of the Government, and we must 
now tjike it for granted that the only ques- 
tion in dispute between them was that of 
the appellant's liability as surety. Since in 
our judgment he was discharged from all 
liability in that respect, he is entitled to 
recover ' his securities. We reverse the 
judgment of the Lower Court, and decree 
this appeal with costs. 

Shumboonath Pundit^ J. — I wish it to be 
understood that I do not intend by this de« 
cision to decide whether Government can or 
cannot hereafter bring an action against the 
appellant for recovery of damages, which he, 
during his service, might have caused to his 
employers by his neglect or any fraudulent 
transactions, nor to decide whether in such 
a case the present appellant can or caniiot 
successfully plead that, after appellant's pre- 
sent suit, such a claim' could be raised by 
Government only in defence to this case. 
I think it also right to remark that at one 
time I was of opinion that justice required 
that this Court should order Government to 
produce in this case all the papers and 
accounts connected with the advances made 
by the appellant still due from the molun- 
gees ; but finding that the pleader for Go* 
vernment, as well as pliiintiff himself 
opposed this step, and considering with re- 
ference to these and other circumstances 
of this case that this Court would not 
be justified in compelling the defendant 
to produce these papers against his ^ish 
as expressed through Counsel, I aban- 
doned the idea and decided the case as 
it was brought and defended on both sides 
respectively. 
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The 22Dd March 1864. 
Present : 

The Hon'ble Sir Barnes Peacock, Kt. Chief 

Justice, and the Hou'ble F. B. Kemp, Judge. 

Sale by Blniloo widow. 

Case No. 246 of 1863. 

Application for review of judgment passed 
on the 6th February 1863 in Special 
Appeal Ko. 1490 o/ 1862. 

Eajah Jha and others. Petitioners, 

versus 

Mussamut Parbutty Ojhaia and others, 
Opposite Parti/, 

Baboo Kalee Kishen Sein for Petitioners. 
No one for Opposite Party. 

Where a pUifltiff sought to set aside a sale by a Hindoo 
tndow upf.n I he ground that tnere was no necessity to 
sell, and the Judf^e found against him on that point, — 
Held that his suit necessarily failed, and that it was 
not necessary for the Judge to enquire in this suit as to 
•whether there was a necessity to rabe money for religi- 
ous purposes; for even if there had been no necessity on 
that ground, the purchaser could not have been turned 
out of possession without a refond of that portion of bis 
purchase-money which went to discharge the debt, and 
the piahitiff was not bound to tender that money in 
the widow's life-time. 

Peacock, C. J, — The plaintiff sought to set 
aside the kobalah upon ihe ground that there 
was nonecessity to sell at all. It was decided 
by the Judge that there was a necessity to 
raise l,9oO rupees for the payment of a debt 
of that amount due from the late husband of 
the widow. That being found, the plaintiff's 
suit, as he brought it, necessarily failed. It 
was not necessary for the Judge to enquire 
in this suit as to whether there was a neces- 
sity to raise money for religious purposes ; 
for, even if there had been no necessity on 
that ground, the purchaser could not have 
been turned out of possession without having 
that portion of his purcbase-money which 
went to discharge the debt refunded. The 
plaintiff was not bound to tender that money 
in the widow's life-time, and he did not in 
his plaint offer to do so. Should he, after 
tlie widow*8 death, offer to pay the amount 
applied iu payment of the debt, we are 
disposed to think tliat the decision in this 
case will not be binding against him, so far 
as to preclude him from raising tbe question as 
to the purchaser's right, notwithstanding the 
offer, to retain the property upon the ground 
that there was a necessity to raise money for 
reli^ous purposes, or, at any rate, that the 
purchaser made due enquiry upon that sub- 
ject. "We cannot grant a review in this case, 
because the decision was right, the plaintiff 
not having offered to pay the purchaser the 



1 ,950 rupees. Notwiihstandiog the opioiou 
above expressed, it must be understood 
that we do not intend finally to decide 
whether the decision in this case will pre- 
clude the plaintiff after the widow's death 
from raising the question as to that part of 
the purchase-money, which is said to have 
been applied for necessary religious purpeses, 
in a suit properly framed for that piirpose. 

The application for a review must be re- 
jected with costs. 



The 22nd March 1864. 
Present : 

The Hon'ble FI. T. Raikes and W. S. Seton- 
Karr, Judges, 

Xiimitatlon (Act XIXX of 18^8)— Order 
of Deputy CoUector under Rogrula- 
tion VU. 1822— lainorlty. 

Case No. 40S of 1863. 

Regular Appeal from a decision passed bf/ 
the Judge of Midnapore, dated the iSth 
May 1863. 

Modhoosoodun Sing and others (Plaintiffs) 
Appellants, 

versus 

Rajah Peertee Bullub Paul and others 
(Defendants) Respondents. 

Baboos Kishen Kishore Ghose and Juggada- 
nund Mookerjee for Appellants. 

Baboos Sreenath Doss and Hem Chunder 
Banerjee for Respondents. 

Suit laid at rupees 2,626-6 

The order of a Deputy Collector under Regulntioo 
VIL 1822, declaring the lands in dispute to be PaykiQ 
Jagheer lands, m an award within the meaniug of Act 
XIII of 1848, and must be sought to be set aside within 
8 ye^rs. 

*No deduction on account of minority or other le^l 
disability can be mode from the period of limitation 
prescribed by that Act. 

Raikes, J. — This suit was brought for 
possession of 545 beegahs 5 cottahs of land 
in Mnuzah Bunsgnria. The Lower Court has 
held tiie plaintiff barred by the limitation 
prescribed by Act XIII of 1848, and plain tiflf 
in appeal urges that the order of the Depot/ 
Ccllector which declared these lands to belong 
to the paykan jagheer lands was not aa 
award of the nature contemplated by Act 
Xlllof 1848; or that, ifitbeso, themiDority 
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of the plaiatiff will prevent its operuiiug to 
his disadvantage. 

The first point taken by the pleader was 
the effect to be given to the Deputy Col- 
lector's proceedings, which have been held 
by the Judge to constitute an award and to 
bfing plaintiff under the special limitation 
prescribed by Act XIII of ] 848. 

Now we find that the Deputy Collecto^ 
was deputed to ascertain and identify the 
lauds comprised in the paykan jagheer ap- 
propriated for the maintenance of the paiks 
of jifidnapore ; and with this object he set 
on foot enquiries as to the lands then in the 
occupation of the paiks in the different vil- 
lages of the district. Regarding the lands 
DOW in suit, there was at the. time of his 
enquiry a dispute pending under Act IV of 
1840, and he called for the proceedings al- 
ready bad in the case ; and after hearing 
evidence, came to the conclusion that the 
lands had been and were then in the occu- 
pation of the paiks, and in conformity with 
that finding, decided the dispute then pend- 
ing, by declaring the defendants entitled to 
keep possession of the lands. As we observe 
that the Deputy Collector was directed to 
hold the general enquiry under Regulation 
VII of 1822, and that Regularion empowers 
Beveoue Officers to settle all cases of dis- 
puted possession in respect to any lands to 
which their proceedings relate, we are of 
opinion that, as the question of these lands 
being paykan lauds or mal lands of the 
present plaintiff was aquestion which arose in 
the course of the Deputy Collector's proceed- 
ings, it was necessary for him to determine 
tiie same. This he did so far as the author- 
ity ander which he acted requires him to do, 
by deciding upon the possessory rights of 
the parties before him, and the decision so 
come to constituted in our opinion an award 
under the meaning of Act XIII of 1848. 
Any party, therefore, dissatisfied therewith 
was at liberty to bring a suit to set it nside, 
provided such suit was instituted witliin 
three years of the Deputy Collector's order. 
This has not been done by the plaintiff, and 
his suit is therefore barred by the terms of 
the Act. The decisions of the late Sudder 
Coart have already ruled that the special 
limitation of the Act, when once it baa com- 
menced to run, does not stop for the good 
tnd sufficient reasons which are allowed to 
^ectthe general law of limitation. We, 
^ierefore, cannot take into consideration any 
8och plea as minority. We uphold the 
Judgment of the Court below, and dismiss 
^b appeal with costs. 



The 30ih March 1864. 

Present : 

The Ilon'ble H. T. Raikes and W. S. 
Seton-Kurr, Judges, 

aeflristration (Act XXX of 18«3)— 
aeff^st.«>'e<^ deed of Sale— Vnreffis- 
tared lien. 

Case No. 1829 of 1863. 

Special Appeal from a decision passed by 
the Judge of Midnapore, dated the SI st 
March 1863, reversing a decision passed 
hif the Sudder Ameen oj that District^ 
dated the 20th September 1862. 

Bissonath Singh (Plaintiff) Appellant^ 

versus 

Raj Chunder Roy and others (Defendants) 
liespondents. 

Baboo Poornoo Chunder Mookerjee for 
Appellant. 

Baboos Ramanath Bose and Banee Md* 

dhub Banerjee for Respondents. 

A fQKistereii deed of y«!e gives the readee no prefar- 
eiiiiiil right uader Act XIX of 1843, to avoid ta unre- 
I j;i«tered lien given by the vendor to his judgment' 
I creditor. 

Haikes, J. — The pleader urges that, as 
I the deed of sale was registered, and the lien 
, given by his veD«lor to the judgment-credit- 
I or was not registered, special appellant's 
deed of sale should give him a preferential 
right under Act XIX of 1843. But we 
consider the provisions of Act XIX do not 
apply, as appellant's vendor had only given 
a lien on the property he sold, which lien 
does not deprive nppeUant of the estate sub- 
ject to the lien, and he is only required to 
pay it off if a b»7id fide encumbrance, and 
therefore his title is not invalidated by its 
creation. Consequently the Act d^^es not 
apply, and we dismiss this appeal with costs. 



The 30 th March 1864. 

Present : 

The Hon'ble H. T. Raikes and W. S. Seton- 
Karr, Judges. 

Review. 

Case No. 175«of 1863. 

Special Appeal from a' decision passed by 
the Judge of Bacher gunge y dated the 18M 
April 1863, affirming a decision passed 
by the Sadder Ameen of that District, 
dated the Sth Xovember 1861. 
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Hurro Chunder Chuckerbutty and oibers 
(Defendants) Appellafits^ 

versus 

Ramkissore Chuckerbutty and others 
(Plnintiflfs) Hespondeuts. 

Baboo Greeja Sunket Mojoomdar for 
Appellants. 

Baboo Hem Chunder Banerjee for 
Respondents. 

Where a case is admitted to review by the deciding 
Judge, and tried afterwards by another Judge, the new 
Jud|^ ought to try only the point directed by the order 
of review. 

RaikeSf J. — This case was admitted to 
review by the deciding Judge, and tried 
afterwards by another Judge, and the ground 
of special appeal is tbat the new Judge did 
not try the point directed by the order of 
review. We find this is the case. The re« 
view was granted upon the production of 
new evidence purporting to show that 
the plaintiff's title only justified him in su- 
ing for an eight annas share in the lands, and 
not for a 12 annas share as claimed by him. 
The new Judge, however, only looked upon 
the fresh evidence with regard to the sup- 
port it gave to the defendant's pottah, and 
not with reference to the extent of the 
plaintiff^s right in the lands as required by 
his deed of purchase. We must, therefore, 
remit the case to the Judge, to be tried again 
with reference to the above remarks. Ordered 
accordingly. 



The 30th March 1864. 
Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges, 

Suit for possession— Xilmltatlon. 

Case No. 1621 of 1863. 

Special Appeal from a decision passed by 
the Principal Sadder Ameen of Mymen- 
tingt dated the- 20th February 1863, 
affirming a decision passed by the Moon* 
siffofthat District, dated the 25th July 
1862. 



Tarinee Kishore Acharj Chowdry and 
others (Defendants) Appellants, 

versus 

Narain Acharj Chowdry (Plaintiff} 

Respondent, 

Baboos Baneennth Bose and Ishur Chunder 
Chuckerbutty for Appellants. 

Baboos Onookool Chunder Mooker J ee SMd 

Grees Chunder Ghose for Respondent. 

In a sait for posseision, if the defendant in poeseiaioa 
under the order of a competent Court pleads lim it ! tkw , 
he is entitled to a clear finding upon it before the ques- 
tion of title is enquired into. 

Trevor, J, — Plaintiff sues for possession 
of certain land by the reversal of an Act IV 
of 1840 case passed in defendant's favor. 
Defendant pleads continued posEOssion and 
the Statute of Limitations in bar of the 
present action. The first Court declared 
that limitation did not apply, and that plaiat- 
iff's title to the land was made out. The 
second Court considered also that plaintiff 
had made out his title, but was silent as to 
the plea in bar. 

Defendant now appeals specially, nrgiof 
that, before entering on the question of 
title, he was entitled to have a decision of 
the Court on the applicability or otherwise 
of the Statute of Limitations. 

As defendant is in possession under the 
order of a competent Court, we think that, oa 
his pleading the Statute ofLimitationsinbar 
of the plaintiff's suit, he is entitled to a 
clear finding on. it before the question of 
title is taken up ; and we think that a re- 
ference by the Judge to the Ameen's report 
as to the plaintiff's possession is not a suffi- 
cient enquiry on the point. We therefore 
remit the case to the Judge, with directioas 
that he will lay down an issue in bar as 
raised by defendant, and from the evidence 
of the witnesses on both sides determiua 
the point. Should plaintiff's suit be barred, 
the case falls ; if it be not barred, the 
present judgment on the merits will staad 
good. 

The 3l8t March 1864. 
Present : 

The Hon'ble 0. B. Trevor and G. Campbell, 
Judges. 
Aflrent (Powers of). 
Cases Nos. 1643 to 1645 of 1863. 
Special Appeals from decisions passed bp ^ 
Judge of Backergunge, dated the 6tk 
April 1863, reversing decisions passed h 
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the Prineipal Sudder Ameen of that 
District, dated the 22nd March 1861. 

Rajeoder Chunder Newgee and others 
(Plaiu tiffs) Appellants, 

I versus 

I Mahomed AjDOoddeen Moonsfaee (Defend- 
ant) Respondent* 

Baboos Onookool Chunder Mookerjee and 
Bkoyrub Chundar Banerjee for Appellants. 

' Baboos Hem Chunder Banerjee and 
Bajendernauth Bose for Respondent. 

The assent by an agent to be bound by the statement 
of a particular witness is not an assent to arbitration, 
hot is an act entirely within the scope of Iiis general 
aitthority as agent to carry on his priucipal's sails and 
to do all acts necessary to that end. 

Trevof, J, — In these three cases plaintiff, 
special appellant, sues to recover arrears of 
reat by the reversal of a summary decree 
passed under Regulation VII of 1799. The 
case is in the nature of an appeal from the 
lommary judgment of the Revenue author- 
ities. Whilst the case was pending before 
the Collector^ the agent of the plaintiff who 
i was authorized to carry on all his suits in 
Court, and to do any act necessary to that 
sod, agreed to be bound by the opinion, t. e. 
a statement without oath, of a respectabl» 
person named Ramanauth Bose as to the 
genuineness of certain receipts filed by 
defendant. The party referred to declared 
tlie I'eceipts genuine, and plaintiff's suit was 
dismissed. Acting on that statement em- 
bodied in the Collector's proceeding, the 
Jodge, when the case was before him, 
oODsidered that the agent had full power to 
tssent to be bound by the statement, and 
dismissed the claim of plaintiff with costs. 

Plaintiff now appeals specially, urging 
tbat his agent had no authority to assent to 
SQ arbitration, and having acted beyond his 
SQthority, the act was one not binding on 
his principal, and that consequently the suit 
sboudd be re-tried in order that the genu- 
iaeaess of the receipts might be tested 
by the other evidence on the record. 

We do not certainly consider the act of 
the agent of special appellant as an assent 
^ an arbitration. It is simply a submis- 
sion by him to the statement of a particular 
person upon whose veracity he implicitly 
relied. This was an act entirely within 
the seope of his general authority for the 
ttuuigement of plaintiff's oases, and as such 
fUifttiff is bound by it. Moreover, we think 



that the Judge was right in the case before 
him, which was in the nature of an appeal 
from thejudgmeiitof the Revenue authorities, 
in considering tiie statement of Ramanauth 
Bose as binding upon both the parties who 
had, before those authorities, through their 
agents, agreed to accept it as conclusive on 
the point in dispute between them. 

Under this view, we reject the special 
appeal with costs. 



The 31st March 1864. 

Present : 

The Hon'ble C. Steer and F. B. Kemp, 
Judges. 

Morteraff e or conditional sale (by Hin- 
doo father without son's consent)— 
ZiCg-al necessity. 

Case No. 2010 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 18/A April 1863, affirming a 
decision passed by the Moonsiff of that 
District, dated the 13M December 1862. 

Purmanund and others (Plaintiffs) Appel- 
lants, 

versus 

Musst.Orumbah Koerand others( Defendants) 
Respondents, 

Baboo Kishen ^Sukha Mookerjee for 

Appellants. 

Baboos Debendro Narain Bose and Grees 

Chunder Ghose for Respondents. 

A mortgagee, acquiring by the operation of law the 
possession of an estate mortgaged by a Hindoo father 
without the son's consent, is bound to enquire whether 
the debt on account of which the mortgage is given is 
a legally necessary one or not; otherwise it will not 
avail him that the Court has oa his application declared 
the mortgage foreclosed, or the conditional sale rendered 
absolute. 

Steer, J, — This is a suit to obtain a share 
in certain properties in right of inheritance 
by setting aside mortgages and conditional 
sales. 

It has been found by the Lower Court 
that, in respect to the mortgage and condi- 
tional sale of a 5 anna portion, no ne- 
cessity was shown for the sale, and there- 
fore the sale by the plaintiff's father, without 
the plaintiff's consent, was not valid. This 
sale the Lower Court therefore sets aside. 

lu respect to Ihe mortgage and sale of 
another j anna share the Lower Court holds 
that, as the mortgage has been foreclosed 
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find thesule under it declared absolute, the 
Court cannot annul it. 

The pluintiff appeals against this part of 
the judgment, and urges that the Principal 
Sadder Aineeu was quite wrong in supposing 
that the Civil Court was not empowered to 
interfere with a sale which has become 
absolute ; that, if the mortgage was without 
necessity, the Courts declaring it foreclosed, 
and the sale rendered absolute by mere 0[>er- 
alion of law, does not prevent the Civil 
Court from setting aside the sale, if the 
mortgage in satisfaction of which the sale 
took place was made by the father without 
necessity. 

It is argued by the pleader for the plaint- 
iffd that the principle of the decision of the 
Sndder Court of the 8th June 1861 will 
a^pply to this ctise, and that if, as in 
that case, a sale takes place in execution 
of a decree against the father with the 
sanction of a competent Court, the son, 
though not a consenting party to the debt 
of the father, is not in a position to question 
the sale. Therefore, acting on the princi- 
ple of that case, the mortgagee having after 
foreclosure sued for possession and obtained 
it under a decree of a competent Court, the 
son, though not a consenting party to the 
mortgage, is not at liberty to question the 
legal necessity for the mortgage. 

But there is obviously a great distinction 
between the two cases. Where there is 
a sale in execution of a decree for debt, the 
purchaser is not bound to look whether there 
i^as any necessity for the debt. But in the 
case of a mortgagee acquiring by the oper- 
ation of law the possession of a mortgaged 
estate, he is clearly bound to enquire whe- 
ther the debt on account of which the mort- 
gage is given is a legally necessary one or 
not. If he advances money where no legal 
necessity exists, or without using due 
diligence to ascertain the existence of such 
legal necessity, it will not avail him that 
the Court has on his application declared 
the mortgage foreclosed, or the conditional 
sale rendered absolute. If there was no 
legal necessity for the defendant, tiiere was 
no necessity for the mortgage ; and if the 
mortgage can, as it no doubt can, be set 
aside, so can all the other proceedingB upon 
the mortgage. 

We therefore remand the case that the 
Lower Court may enquire whether, with 
respect to the i anna, there was a legal 
necessity for tlie debt contracted by the 
plaiutifi's father, and decide accordingly. 



The 31st Mareh 1864. 

Present : 

The Ilon'ble W. Morgan and Shumboonnih 
Pundit, Judges. 

Farobaser (Rigrhts of— <if I^ro^rly 
subject to another's ohargre). 

Case No. 744 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tirkoot, 
dated the \9th January 1863, affirming a 
decision passed by the Sudder. Ametnof 
that District f dated the 28M November 
1862. 

Jumraon Chowdry and others (Defendants) 
Appellants, 



Mundur Bebee (PlaititiflT) Respondent. 

Moonshee Ameer AH and Baboo Kisstn 
Sukha Mookerjee for Appellants. 

Baboo Debendro Narain Bose for 
. Bespondent. 

Where a party acquires property as parchas«r with 
notice of its being pledged to another, he can no longer 
rely upon his claim to the property as having been 
previously hypothecnted to him. 

Morgan, J, — Thb decree of the Court 
below seems to be correct. The appetlant 
purchased property in December 1857. Time 
property had been previously pledged to the 
plaintiff in the suit, and the seetiriry 
pledging the property had been duly regi«- 
tered. The appellant, having purchased the 
property subject to this charge, must take ic 
with that burden. His ctise is that the pro- 
perty had been, some years before, hypotlie- 
cated to him, and that lie is now entitled to 
hold it as against the plaintiff by reason of 
those prior pledges. But as he has acquired 
the property as purchaser, and with notice of 
the charge in the plaintiff's favor, he can no 
longer rely npon hU claims in respect to 
the preyioiM charges. Those have BO«r 
become merged in his title as purchaser. 

We must dismiss the appeal with eesti. 
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The Ut April 1864. 
Present : 

The Hoii'ble W. Mbrflrun and Shumboonath 
Piindir, Judges, 
Appeal (Time for presentinflr). 

Case No. 805 of 1863. 

Spenial Appeal from a decision passed by 
the Judffe af Tipperah, dated the 6M 
May 1862, affirming a decision passed 
hifike Frincip'il Sadder Ameen of that 
District, dated the 29th March 1862. 

MuluiraiAli Btn^r OlininlHr Joobrnj (Plaintiff) 
Appellant, 

versus 

Sfohttned Asgnr (Defendant) Respondent. 

Bokttos Onookool Chunder Mookerjee and 
Oprokash Chunder Mookerjee for Appellant. 

Moulvie Murhummut Hossein for 
Respondent. 

In eompatkig the time required for obtaining a copy 
4 the decree appealed against, tlie dny on wiiich the 
iluipptperwci deposited, and the day on which the 
edpy Wtf tappliedtaost each be coanted. 

Morgan, «/• — Excluding the day on which 
ja^oeat was pronounced, the memorandum 
of appeal was presented to the District 
Court on the 35th day affcer the judgment, 
la eompatittg the time required for obtain- 
ing a oop7 of the decree appealed against, 
the day on which the stamp paper was 
^poitfed (the 17th of April 1862), and the 
dijoa which the copy was supplied (the 
%ik of April), must each be counted. 
El^t 4ays were therefore required for ob- 
tiMDg a eopy ; and, excluding these days 
Mi Uie reckoning, the appeal was presepted 
wiiiis 80 cbys, and should not have been 
rejeeted. 

We rererae the order of rejection, and 
ratend the case for trial by the Lower 
A^^le Court. 



The 2nd April 1864. 

Present : 

TteHmi'ble C. B. Trevor and A. G. Mac- 
p hereon, Judges. 

•popptlon — r.ak1ieraj land» (bo- 
^ jond 100 beegaba). 

r Cwe No. 1692 of 186.3. 

fyt sl gt Appeal from a decision passed by 
lit imge of Rajshahye, dated the Srd 
Kiral 1^3, r^ersing a decision passed 
k[Ul§ PmSMipal Smdder Ameen of that 
itorlK, 4sHed* the 1 2th iAi^gust 1 862. 



Bajuh Jogendronarniii Roy ^'(Plaintiff) 
Appellant, 

versus 

Hurry Doss Roy (Defendant) Respondent, 

Hnboos Kisheu Kishore Ghose and Juggoda* 
nund Mookerjee for Appellant. 

Baboos Dwarkanath Mitter and Mohendro 
Lall Shome for Respondent. 

When liind in extent !>eyond 100 bec^hs is admit- 
tedly held by a lakherajd.Vr, the presumption b that it ia 
held ander one grant, and that it is resumable by Govr 
ernnient and not by the zemindar. In order to rebut 
the presumption, the zemindar mast show that the land, 
though beyond 100 beegahs in extent, Is held nndor 
different sunnuds. 

Trevor, J. — The plaintifTsued to resume 
115 beegahs of lakhernj land in the posses- 
sion of the defendant. The defendant 
pleaded that he held it under valid grant, and 
that being more than 100 beegahs in extent^ 
plaintiff as zemindar is not entitled to resume 
it. .The first Court gave plaintiff a decree. 
The Judge on appeal dismissed plaintiff-n 
claim, inasmuch as, on his own showing, the 
land was in extent above 100 beegaha, aud 
therefore resumable by Qovernment, and no4 
by him. 

Plaintiff now appeals specially, urging 
that the burden of proving that the land 
was not resumable by him lay on the defend- 
ant and not on him, and that the case 
should be remitted for re-investigation. 
Moreover, if the Court thought that the 
burden under the oircumetances lay on him, 
he should have an opportunity of showing 
that the land was held under different 
grants. 

When land in extent boyond 100 beegahs 
is admittedly held by a lakherajdar, the pre* 
sumption is that it is held under one grant, 
aud that it is resumable by Government, and 
not by the zemindar. In order, therefore, 
to rebut tlie presumption, it is necessary 
for a zemindar suing to resume under these 
circumstances to show that the land, though 
beyond 100 beegahs in extent, is held 
under diffei*ent suunuds. If evidence of 
this nature is not produced, the presumptioa 
remains unrebutted aud must prevail. This 
legal necessity is known to all, and if not' 
met, such failure can give no ground for a 
remand, in order to enable parties to supply 
this defect in the case caused by their own' 
negligence. We dismiss the appeal with 
costs. ' ^ 
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The 2nd April 1864. 

Present : 

The Bon'ble C. B. Trevor and A. G. Mac- 
phersoD, Judges, 

Ktndoo&aw— -Znberitanoe (BotBtoms) 
Salt for share of offeringB* 

Case No. 1687 of 1863. 
Special Appeal from a decision passed by 
the Judge of East Burdwan^ dated the 
2nd March 1863, reversing a decision of 
the Moonsiff of that District, dated the 
17 th December 1861. 

Jugdanund Gosamee (PlaiutifT) Appellant, 

versus 

EesBubNund Gossnmee and others 
( Defend aDts) Respondents, 

Baboo Chunder Madhub Ghose for 
Appellant. 

Baboo Obhoy Churn Bose for Respondents. 

In certain cases, a priest may, according to Hindoo 
Law, be the heir of a deceased disciple. 

A suit will lie by one priest against another for a 
share of offerings actually received by the latter, if 
there be any contract to pay over such share. 

McLcpherson, J, — Thb appellant (plaintiff) 
sued to recover from the defendant a share 
of certain moDies received by him as alms 
and offerings, and also for a share of the 
estates of certain boistoms or disciples 
ivhicli had been appropriated by the defend- 
ant. Plaintiff and defendant are both 
priests, and are alleged to be the heirs and 
representatives of the deceased disciples 
referred to. 

The Court of first instance gave judg- 
ment in the plain tiff^s favor. But the 
Lower Appellate Court reversed that de- 
cree. The ground assigned for this reversal 
is the decision of the Sudder Court to be 
found at page 907 of the Reports for 1 863, 
which declared that the Government is the 
only heir of intestate boistoms, and that 
such a suit will not lie. The ruling refer- 
red to may be correct in cases in which the 
boistom dies intestate and leaving no heir. 
But it frequently happens that, according to 
Hindoo Law, the priest is the heir of his dis- 
ciple, and it may be that, in this particular 
case, the plaintiff was entitled to succeed, 
either alone or jointly with the defendant, to 
the property of deceased disciples. There 
is also nothing against the institution of a 
suit for a share of offerings actually receiv- 
ed, if there be any contract to pay over such 
tibare. On the whole we think that the 
oaM must be remanded, and it most be dis- 



posed of by the Lower Appellate Court oa 
its merits, and with reference to these re- 
marks. 



The 5th April 1864. 

Present : 

The Hon'ble W. Morgan and L. S. Jackson, 
Judges, 

CompromUe— Error — Stamp Biitj^ 
Costs. 

Case No. 545 of 1863. 

Regular Appeal from a decision passei by 
the Principal Sudder Ameet^ of Midna- 
pore, dated the 28/A July 1863. 
Luchmun Ram Unooj (Plaiatiff) 
Appellant, 

versus 

Messrs. R. Watson and Co. (Defendants) 
Respondents* 

Baboo Mohendro Lai Shome for Appellant. 

Baboos Onookool Chunder Mooherjee and 
Ashootosh Dhur for Respondents. 

Suit laid at rupees 63,285-6-16. 

Where a case was remanded to the Lower Court with 
various directions including one regarding payment of de- 
ficient stamp dutyand penalty upon a deed of gift, and oq 
the case reaching the Lower Court, the parties compro- 
mised the suit,— HKr^ that the Lower Court should 
then have simply disposed of the case in accordaoct 
with the terms of compromise and not have proceeded 
to carry out the order of remand and to require payment 
of the deficient stamp duty and penalty. 

In order to interfere with the discretion of a Lower 
Court as to costs, the Appellate Court must be satiified 
that there has been some miBoarriage or mistakA. 

Morgan, J, — The two objeetions which 
arise upon the hearing of this appeal are, Ist, 
that the appellant kas been improperly made 
to pay a sum of about 1,300 rupees on ac- 
count of a deficient stamp and penalty upon 
a deed of gift ; and, 2ndly, that he has been 
improperly made to pay the costs of oertaio 
defendents, Beharee Loll and Messrs. Wat- 
son and Co. 

We think he has failed altogether to show, 
as to the latter objection, that he has an/ 
ground of appeal ; but that, in respect of the 
former, he has established a valid ground of 
objection. 

The remand order made by this Court sent 
back the case to the Lower Court, with at- 
olls directions respecting the trial of the Bait, 
including a certain direction as to the ^^^ 
in which the stamp objection was to be dealt 
with. When the case reached the Couft 
below, the parties compromised the wit, and 
the Court, having received ibe \miwmn 
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•f oooprcMiiiae, shosid have proceeded, uitder 
(he 98di SeetioB of the Code of Civil Pro- 
eadnre, to dispose of the case, that is to say, 
theagreemeotof compromise being record- 
ed, the suit ought to have been disposed of 
ia accordanoe therewith. The Court should 
have followed that provision of the Code liter- 
ally. If it had doae so, there would have 
baea an and of the whole suit. Bat the 
Court seems to have thought it requisito to 
fellow out the order of remand and the di- 
fsotions therein given, and, in doing so, the 
Priaeipal Sndder Ameen fixed a time for the 
trial of the case. The plaintiff, finding that 
the ease was to be tried, notwithstanding that 
it had been compromised, presented a petition 
to the Conrt which resulted in some order or 
permission given by the Court that this do- 
eoment should be duly stamped and th<^ 
penalty paid. But the expense of the stamp 
and penalty was incurred by reason of the im- 
proper preceding of the Court in carrying 
out the remand <wder when, in fact, the 
eoB^nromiae of the suit entirely disposed of 
I the whole matter, and left no case for trial. 
I The payment of the stamp or penalty, under 
I tboae circumstances, was unnecessaiy and 
[ was caused by the mistake of the Principal 
Mder Ameen. As the stamp and penalty 
bave*etaally been paid to the Government, 
wsarenoi now upon this appeal in a position 
I toteeall that payment, or to order that the 
appoQwi shall receive it. We think that 
the order made by the Lower Court relating 
to the deficieney of the stamp was erroneous, 
a«d that the Court, by proceeding unduly with 
the ease, has thereby caused the appellant to 
pi^ this sum, and that he is entitled to re- 
cmiiM back* It is competent to the appel- 
lant to take snch measures as he may be ad- 
vised or deem proper for procuring a refund 
of |he stamp and penalty. 

The other objection as to the costs of cer- 
(afh defendants, we think, wholly fails. It 
II true the plaintiff succeeding in a suit. is 
nsoally entitled to his costs. But in the 
preaeat ease, the defendants whose costs 
he h^ been made to pay are certain persons 
who were madt parties to the suit, as the 
I/nmt CoorC thinks unnecessarily. Before 
w^ interfere with the large discretion that 
tae'Cooit that hears a case has with regard 
to tkitMf we should be well satisfied (hat there 
hai h^ta some miscarriage or mistake. As 
the eMt stands, there is no reason to think 
thai the (kndrt came to an erroneous conclu- 
Alfc' 



I «pp«d wiU;be disntissed with costs 
IS against Beharee Loll and Messrs. Watson i 



and Co, and (hey are the only persons who 
appear. The decree disposing of the suit la 
accordance with the terms of the compro- 
mise will be afiirmed ; but* we shall declare 
that the orders passed prior to the decree re- 
lating to the payment of the deficient stamp 
duty and penalty, and to the trial of the suit 
on remand are erroneous . 



The 5th April 1864. 
Present : 

The Hon'ble W. S. Seton-Karr and F. A. 
Glover, Judges. 
RtfTht of Water. 
Case No. 1871 of 1868. 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Behar^ 
dated the Sis t March 1863, reversing a 
decision of the Moonsiff of that District^ 
dated the 29th July 1862. 

Rumruttun Neogee and 9ther8 (Defendants) 

Appellants^ 

versus 

Phool Singh and others (PlaintiflE'd) 
Respondents. 

Baboo Kishen Succa Mookerjee for 
Appellants. 

Baboos Chunder Madhuh Ghose and Rally 
Mohun Ghose for Respondents. 

The owner of two properties may conduot throui^ 
troughs the raia -water of one property over a water- 
course to the other property before it reaches that 
wattr-eourse. 

Seton-Katr^ •/.— We have heard this 
case fully argued on both sides, and have 
eompni'ed the judgments of both the Courts 
with the mnp filed in the case. It is clear 
to us that the defendant wished to restrain 
the plaintiff from turning to his own use 
the water which accumulated in his estate 
of Kurma of which he is the owner, and 
from appropriating the same to the irriga- 
tion of the ' lands of Mirsapore of 
which be is the lessee. The lands of these 
villages lie on both sides of a pyne or water- 
course, into which the rain-water of Kurma 
would naturally flow. It is not the stream 
of this water-course which the plain cifiT 
wants to raise or intercept for his own 
benefit, but the rain-water of one property, 
for the benefit of another property, before 
it ever reaches that water-course. 

This he has a perfect right to do, and 
even speeial appellants, defendants in the 
Lower Court, admit that, had the plaintiff 
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wished to consume the rain-water of Kur- 
ma on the lands of Kurma, no opposition 
could legally have been offered. This being 
the case, they have no right to prevent the 
plaintiff from making any other use of tlie 
said rain-water, by conducting it through 
troughs over the water-course to any 
other property. The case, quoted by both 
parties of the late Sud ler Court, page 1324 
of the Decisions for July 18.57, is exactly in 
point. The legal point is decided in favor 
of the plaintiffs, and we dismiss this appeal 
with costs. 



The 6th April 1864. 
Present : 

The Hon'ble W. Morgan and Shumboo- 
nath Pundit, Judges. 

Kindoo Xiaw— Sale by widow— Rlfflits 
of reTorsionerSfe 

Case No. 807 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Shaha- 
bad^ dated the 2Srd January 1863, revers- 
ing a decision passed bt/ the Moonsiff 
of that District, dated the 2Qth Novem- 
ber 1861. 

Mussamat Radha (Plaintiff) Appellant, 
versus 

Itfussamut Kour and others (Defendants) 
Respondents. 

Baboos Dwarkanalh Mitter, Hem Chunder 
Banerjee, Kally Prosunno Dalt, and 
Tarucknath Sein for Appellaut. 

Baboos Unnoda Per sad Banerjee and 
Mohesh Chunder Chotodhry, Moonshee 
Ameer AH, and Mr. J. Baptist for lle- 
spondents. 

The consent of all the reversioners is necessarv to 
make a sale by a childless Hindoo widow valid in Jaw ; 
but the purcliAser is entitled to hold the pro{ erty during 
the widow's life-time. Only immediate reversioners are 
entitled to impeach the sale by the iHdow. 

Shumboonath Pundit, J. — Special appel- 
lant is a purchaser from the childless widow 
(he says) of the uterine brother of the 
father of Oodit Narain defendant respond- 
ent • and the other two defendants re- 
spondents, Oomrao Singh and Jeolall, accord- 
ing to the statement of the plaintiff, are the 
sons of a step-brother of the husband of the 
said widow. 

Plaintiff brought this action to obtain 
possession of the property sold to htm 
against his vendor. Another party who 



claimed to hold the property under a mr* 
i-peshgee lease from the said widoir, tater^ 
vened, and was made a defendant. Oomcao 
and Jeolali, resppndents, interveaed as next 
heirs of the husband of the widow, and 
impugned the validity of the sale made by 
lier, and were subsequently made defendants 
by the Court trying the case. The veador 
admitted the right of (he plaintiff, aod bo 
did Oodit Narain, who first appeared with 
an application claiming to be the only next 
reversioner, and was also made a defendaoi 
at the time when the other persona mea- 
tioned were so made. 

The first Court, among other issues, fixed 
this, whether Oodit aloue or also the other 
two defendants are the reversioners to the 
widow, but without trying this faet, decided 
that, during th^ life-time of the widow^ the 
validity of her acts could not be impugoad. 
On the merits he decided against tlie deed of 
zur-i-peshgee. The 2ur-i-peshgeedar abided 
by this decree, and only the opposing defend- 
ants appealed. The Lower Appellate Court 
believing that the sale by the widow was not 
valid dismissed the claim of the plaintiff. 

Against this decree plaintiff appeals tolltif 
Court, ond pleads that the Lower Appellate 
Court should have first decided whether iIm 
appellants before it were immediate reversion- 
ers or not ; that, if it had been found that 
they are not, the Court would or should 
have noticed that it has been repeatedly de- 
cided that those whose interests are mors 
distant than those of the immediate reversioner 
cannot be allowed to raise any questtoa re- 
gard injj the validity of the sale by the widow. 
Plaintiff further argues that, if the fact 
had been proved the other way, he would still 
be entitled to obtain a decree for possesston 
during the life-time of the widow, even 
if Oodit had opposed his claim. The op- 
posing respondents argue that the sale by 
the widow is not proved to be justified by 
any legal necessity; that, assuming that Oodit 
is the sou of the only uterine brother of 
the husband of the widow, the sale by ber 
cannot become valid only hy tlte assent of 
this defendant, without the consent of tliete 
two respondents; that, accordingly, they are 
clearly interested in this case, and entitled 
to impugn the validity of the acts of the 
widow. If there be any occasion in ^is 
case to decide whether the sale by the 
widow is or is not valid, with refereooe to 
the assent by one who perhaps i/s the ool/ 
immediate reversioner, it must be admitted 
that the assent of such an heir alone, with- 
out the consent of- the other fiossible hein 
alive, cannot make the sale valid in lair. 
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Hm quesiioQ, however, pressed by the spect- 
gi appellant is this, that no other person 
tiuHi the next reTersioner is entitled in this 
esse to raise an issue regarding the validitj 
or inralidiijr of the alienation of the widow 
IB bis favor ; that as Oodit, who is the only 
text heir, does not raise sach an issue, it 
eannot be tried in this case. We hold that 
i( is a eetlled rale that the interest of others 
who nmf be heirs to the estate of the bus* 
htad of a widow on the death of the imme- 
diate retersioner, is too remote to be recog- 
iitsed as giving any cause of action, or any 
groQod to raise any question to impugn 
tbeaetsof the widow ; and if any such right 
is teeeded to the person entitled to succeed 
inMnediately after the reversioner, it must 
ieeessarily be allowed to many others fol- 
bwiog the former person. A.8 the appel- 
Unta to the Lower Appellate Court urge 
tliat»they aUo are tlie sous of a uteiiue 
brother of the husband of the widow, it 
woald be neeessary to decide this question ; 
bot as it is clear that plaintiffs are entitled 
to bold during the life^time of the widow, 
eveaif the appellants are found entitled to 
Of^pose the claim, we think it proper to 
referse with costs the decree of the Lower 
Appellate Court, and uphold the decision of 
the first Court 

Morgan, «/. — The plaintiff, having bought 
frpoi a Hindoo childless widow land which 
belonged to her husband, sued the widow 
toobtaiD possession of it. The defendant, 
tiie widow. Mid another defendant, the immo- 
diale reversiuuer, did not oppose the suit ; 
bat two other persons, Oomrao Singh and 
Jsohdl, chiimiiig also to bo reversioners^ were 
Bade pari iea to the suit, aud opposed the 
pUitttiff's claim. 

It is elear that the alienation by the widow 
cftBQot be supported as an alienation in 
which the reversioners hare joined, because 
the eonient of all the reversioners is in such 
one necesBiiry, whereas here the two last 
named persons did not assent. 

Whether these two persons are immediate 
or only remote reversioners, has not been 
aieertained. If they are the sons of 
Mohna Lall by a difj^rent wife, they are 
Bot immediate reversioners, and have 
BO right to impeach the widow's pur- 
chsse. It is unnecessary, in the present 
Boit, to ascertain their pedigree or their 
rrlilMiubtp with '.the oth^r reversioner. 
Tbe ^ntiff is entitled to hold the property 
•k toast durilig the widow's life-time, and 
^H^ therefore, to sticoeed in tb is suit. The 
Mr# of the Ooort of ftr«t instauce was to 



this effect, and should, I think, be restored. 
I would reverse the judgment of the Lower 
Appellate Court, and allow this appeal with 
costs, in effect affirming the judgment of 
the Court of first instance. 



The 6th April 1864. 

Present: 

The Hon'ble C. Steer and F. B. Kemp, 
Judges, 

Ziimttatlon — SiapoafMs^toii under 
temporary leases— Right to Parma- 
nent Sattlemant— Alluvial Jband. 

Case No. 89 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Mynun^ 
Singh, dated' the 19/A November 1862. 

Cally Chunder Chowdhry (Defendant) 
Appellani^ 

versus 

Monikurnika Chowdliraiu and others (Plaint- 
iffs) Respondents. 
Baboos rfwarhanath Mitter and Onookool 
Chunder Mookerjee for Appellant. 

Mr, R. T. Allan and Baboo Bhuggobutty 
Churn Bose for Respondents. 

limitation. will not ooant against a party who has 
befall out of possession under temporary leases. 

The mere fiiet of a lansee having received a malikana 
allowance from tbe Collector during the period of his 
temporary lease, will not bar the right to a Permaaeut 
Settlement of any party who, under the Law of Alluvion* 
is entitled to settlement. 

Regulation XI. 1825, recognizes only one mode of 
determining the claims of parties to accreted land, i, «. 
to regard the land as the right of that party to whose 
estate the land is an accretion, and not to divide and 
apportion the accreted land according to the extent of 
each party's loss by diluvion. 

Sieery J. — Thb lands in dispute were de- 
clared to he toufeer lands, and were resumed 
by Government in 183.J. The queatioa 
raised in this suit is as to the right of settle- 
ment to these resumed lands. 

It appears that, besides the lands de- 
clared to be resumed, the Government 
origiunlly attached a much larger area ; but 
of this so much of the lauds were given to 
the plaintiff aud defendant respectively as 
they appeared to have lost by diluvion of 
their original estates, according to the quin- 
quennial papers. The rest was considered 
to have been held exclusive of the original 
settlement, and, after having been given to 
the defeudant in the suit in texporary leases, 
was finally declared to be settled in perpe- 
tuity with him on the 19th April 1869. 
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The plaintiff, averring that the laods are 
aocretions, partly to his exclusive estate No. 
380, and partly to estates Nos. 378 and 379 
of which he is with the defendants joint 
proprietors, brings this suit to establish his 
right to the exclusive settlement of such 
of the lands as are contiguous to his original 
estate as recognized and demarcated by the 
decree of the resumption authorities, and 
to the joint settlement of those lauds which 
abut upon the other two estates. 

The Principal Sudder Ameen was of 
opinion that, as both parties were considered 
by the resumption authorities as entitled to 
the lands of the resumed churs, and both 
received, in recognition of their right 
portions of the chur, the chur or that por- 
tion of it which was finally resumed by 
Government, ought to be settled with both 
the parties, in proportion to what they each 
obtained out of the chur as the deficit of 
their original estates. 

The defendants appeal. It is urged, \st, 
that the suit was not brought within 3 years 
from the final award of the Revenue author- 
ities admitting the defendant to a Perma- 
nent Settlement, and that the suft is there- 
fore barred under the special law of Act 
XIII of 1848. 

2nd. — That the plaintiff has never been in 
possession of the lands in dispute, and is not 
in time under the general Law of Limitation. 
3rd. — That the plaintiff has given no evi- 
dence to show that he is entitled to share in 
the settlement as regards any portion of the 
land. 

The Permanent Settlement, to set aside 
which is the object of the present suit, 
was finally concluded under the order of the 
Commissioner of Revenue of date the 19th 
April 1859. This suit to set aside that 
settlement was instituted on the 19th' April 
1862. It is contended that, under the pre- 
cedent of the High Court published in page 
301 of Hay's Reports for September 1862, 
the day on which the award was passed 
roust be counted as part of the three years 
within which the suit must be brought ; and, 
if so, the suit ought to have been filed on the 
18lli April 1862, instead of the 19ih April 
1862. 

Mr. Allan, the Counsel for the plaintiff, 
confesses that the decision quoted is directly 
against him ; but he maintains that the 
Tiew taken is diametrically opposed to the 
invariable practice of English Courts of Law. 
However this may be, we find, as correct- 
ly stated by the same teamed Counsel, that 
the 18tb April 1868, on which dote it is 



maintained the plaint ought to have beet 
filed was Good Friday, and there is, there- 
fore, a sufficient reason why it waa not filed 
on that date. 

With respect to the general L&vf of Limit- 
ation as bearing upon the present case, it is 
admitted that, as a general i-ule, Umitatioa 
would not count against a party during the 
term that he was out of possession nnder tem- 
porary leases ; but, in the present caae, it is 
alleged that the temporary settlements were 
made with the defendant in recognition of his 
proprietary rights ; and, as further proof 
of his right, he received the malikana 
allowance during the term of those tem- 
porary settlements; and it is on this groaa4 
that it is contended that the defendant has 
held adversely for 12 years, and that the 
plaintiff's right has lapsed. 

We think that, during the time that the 
estote was under the management of* the 
Collector, and as one mode of management 
under temporary leases, that the rights of 
parties to the permanent settlement of the 
lands does not become extinguished by any 
length of time. It may be leased out over 
and over again, and notwithstaodiug that 
from the date of the first lease more thsa 
12 years may have expired, that fact would 
not bar the right to settlement of any 
party who under the law of alluvion baa 
the right of settlement. It is ^rue that the 
present plaintiff might have sued whenever 
he felt so inclined to establish his right to 
be regarded as the proper party, or one of 
the proper parties, to whom the right of 
settlement belonged. But he was not bouod 
to sue, for, during a temporary settlemeiir^ 
rights of parties are not extinguished, but 
are only in abeyance. 

Nor are we prepared to admit that the 
mere fact of the Revenue authorities allow- 
ing the defendant a malikana allowance dur- 
ing the period he held these lands on lease, 
would have the effect of barring the plaint- 
iff's right to a permanent settlemeut wlieo- 
evor that might be made. The temporary 
settlement with the defendant gave him uo 
right to the permanent settlement, notwith- 
standing that he held the lands for a much 
longer period than 12 years. Length of 
time would not therefore affect the plaintiiTs 
right to the permanent settlement, and cer- 
tainly no mere details as to the amount of 
rent payable, or what remissiona the Govern- 
ment chose to allow to its farmer during 
the temporary settlementy would be ground 
which necessarily obliged the plaintiff lo 
inattittte a suit in the Oiarii Cottfl^for be vat. 
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fio party to the settlement. The details may 
not be known to him, and it is not his busi- 
ness to enquire into them. 

Bot it does not seem to be the fact 
that malikana was paid to the defendant 
during the years that he held the lands in 
temporary settlement. There is no evidence 
of it, while there is evidence to ledd to the 
eoDcIosion that the malikana was to remain 
in deposit. If while the Government kept 
the management, and as the mode of mnnage- 
meat most agreeable to it&elf let the lands 
in farm to the defendant, the rights of the 
plaintiff were in no way injured, it is for the 
defendant to prove the special allegation 
Qoder which he contends that those rights 
were injured. The plaintiff is not out of 
Court, untess the defendant has received 
malikana for more than 12 years. Whether 
lie is so or not on the ground assumed, we 
do not take npoa ourselves to decide ; but 
if a 12 year's receipt of the malikana is the 
groaod on which the plaintiff is out of Court, 
ft iselearly a matter which the defendant is 
called upon to prove, and he has not proved 
it. Upon thia view we overrule both the 
liA^tion points. 

I Id regard to the merits, it is quite clear 
(bat the Principal Siidder Ameen has decid- 
ed on no recognized principle. He thinks 
that, because euch party obtained a slice of 
the chur to the extent of the loss created by 
diluvion since the perpetual settlement, 
the rest of the chur ought to be divid- 
ed and apportioned in the same way. But 
tbe law does not recognize such a mode of 
dealing with accretions, whereas in the 
present case land has been gradually gained 
by tbe recession of the river. Regulation 
XI of 1825 only recognizes one mode of 
determining the claims of parties to the 
accreted lands. That mode is to regard the 
land as the right of that party to whose 
estate the land is au accretion. In the 
present suit the question to be decided is, to 
whose estate are the lands in suit an imme- 
diate increment ? The parties have not been 
caQed upon to give this evidence, nor has 
any map been made to show the present 
Ott^g boundaries of the two original 
estates of the plaintiff and defendant reepect- 
T^ffy, and the position of the lands in dis- 
pute with reference to those boundaries. 

Tbe «ase must therefore be remanded for 
tefNirpoee of further enquiry. Tbe ori* 
giMl estate of each iQust be Uken to be 
^iviafrtbi tesiinptton officers have defined 
tfc«i le \m i^okd wh«tever- other UmI dmj be 



found to exist, must be, disposed of under 
the law of alluvion, that is to say, that 
the right to settle for it will be with the 
party to whose estate the land immediately 
attaches. 



The 6ih April 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and F. A. 

Glover, Judges, 
Onus proband!— Bifflits of sharors. 
Cases Nos. 1941 and 1942 of 1863. . 

Special Appeals from decisions passed by 
the Judge of Tipperah, dated the SI st 
March 1 862, affirming the decisions pasS' 
ed by the Principal Sudder Ameen of 
ihat District, dated 19M July 1861. 

Case No. 1941. 

Sreemutty Urnopoorna and others (Defend- 
ants) Appellants, 

versus 

BajbnUub Burdun and others (Plaintifis) 
Respondents. 

Baboo Onookool Chunder Mooherjee 
for Appellants. 

Baboo Roopnath Banerjee for Respondents. 

Case No. 1942. 

Obhoy Chunder Burdun and othora 

(Defendants) Appellants^ 

versus 

Sreemutty Urnopoorna and others 
(Plaintiffs) Respondents. 

Baboo Roopnath Banerjee for Appellants. 

Baboo Onookool Chunder Mookerjet 

for Respen dents. 

A^ in execution of a decree against B, purchased 
B*s share in an estate, which shiure was eaia to be a 
certain quantity. Subsequently, A^i representativea 
absorbed mOre land than i>eIonf^ to B» share; and 
in a suit brought to deokre their right} in the estate, 
it was held that there should have been a clear iindlog 
as to what was the extent of the share originally pur- 
chased by i4, and that in determining the claim of A^» 
representativea to the increasef the bwden of a yerj 
distinct proof should be laid on them. 

Glover, ./.—It appears from the reeord 
that so far back as 1817 A. D. the repre- 
sentatives of the present special respondents 
sued for possession of 16^. SL of land in 
talook Kaieepershad as the property and 
share of one Gonga. They obtained a 
deereOy and afrerwaHs the land itself ia 
execution of it. This share desoeoded lu^ 
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interruptedly in speoiHl respondents' family 
until the year 1836, when a suit was brought 
by Kaleeshuiiker complaiuiug that, instead 
of the 16i^. Sk, property belonging to Gunga's 
share, the parties in question had absorbed 
no less than 36cf.-l-3-2. The suit was dismiss- 
ed, and shortly afterwards Knleeshuiiker's 
own rights in talook Mauichurn were sold in 
executibn and passed into the hands of the 
present special appellants. They attempted at 
once to take possession of what they consi- 
dered to be their share of the estate, the result 
of which was a case under Act IV of 1840, 
and the attachment of the disputed land under 
the orders of the Magistrate, on the ground 
that it was impossible to decide who was in 
possession. The present suit was to remove 
this attachment and to declare the special 
respondents' rights in the estate. 

We have gone very carefully into this 
case, and have heard the vakeels on both 
sides at great length, and are of opinion 
that there must be a remand. Special re- 
spondents are the representatives of Gunga's 
share, which was noted at the time the 
decree was passed to be I6d. 3k , and we do 
not see on what ground the Judge has de- 
creed to them more than 2Hd, It may be of 
course, as surmised, that special respondents 
absorbed, little by little, land that did not 
belong to them, but that cannot affect the 
present suit, which is based solely on what 
was Gunga's share. Had special respond- 
ents been all along in possession of the 
increased quantity of land, it might have 
been a question whether they could have 
been ousted in the present suit ; but they 
are confessedly not in possession, and their 
only ground for demanding to be put in 
possession of any thing is that their former 
representatives purchased Gunga's share. 
This is what the Judge ought to have de- 
cided. He should have given a clear judg- 
ment as to what was the extent of the 
share originally purchased by the represent- 
atives of the special respondents ; and in 
determining the latter's claim to the increase, 
we think that the burthen of a very distinct 
proof should be laid on them. They are 
legally entitled to Gunga's share only, and it 
is for them to show how that increased from 
I6d, 3A. U>2Sd. 

We therefore remand the case to the 
Judge, in order that he may take np the 
question of Gunga's share de novo and 
pass a fresh decision with reference to the 
above remarks. This disposes of appeal 
No. 1942 also, which will also be remanded 
fi>r the SMDO reaaona. 



The 6th April 1864. 

Present : 

The Hon'ble C. B. Trevor and A. 6. Mae- 
pherson. Judges, 

Section 73 Act VIIZ of iaS9— 
JUmitation. 

Case No. 373 of 1863. 

Regular Appeal from a decision passed h§ 
the Principal S udder Ameen of 24-P«f- 
gunnahs, dated the 14M May 1863. 

Kishen Loll Chowdhry (Plaintiff) 
Appellant^ 

versus 

Chander Coomar Roy and othera 
(Defendants) Respondents. 

Mr. John Baptist and Moonskee Ameer 
AH for Appellant. 

Baboo Sreenath Doss for Respondents. 

No person ought, under Section 78 Act VI 11 of 1859, 
to be added as a plaintiff, whose right of action is barred 
by the Law of Limitation. 

Maepherson^ «/.— This appeal mant be 

dismissed with costs. 

The plaintiff (appellant) instituted lbs 
suit in his own name as if he alone were 
entitled to recover : but be was in truth only 
the next in reversion, and his mother was 
the person immediately interested and who 
could alone legally maintaiu the suit. Some 
months after the action was brought, tlie 
mother petitioned that she might be added 
as a co-plaintiff*, expreasing her assent to 
tbe bringing of the suit by the plaintiff, and 
alleging him to have acted as her agent in 
the matter. At tlie time she presented her 
petition, she was barred by Act XIV of 1859 
from instituting a suit for the same cause of 
action : and Act XIV of 1859 wonld alto 
have been a bar to the institation then of a 
new suit by the appellant. The Lower 
Court rightly refused to make the mother a 
co-plaintiff. 

It may be doubted whether the provisicni 
of Section 73 of Act VIII of 1859 can ever 
be properly applied to a case in which do 
person legally entitled to sue is an original 
plaintiff, and it is subsequently sought to add 
as plaintiff the person by whom the suit 
should in the first instance have been 
brought. But at any rate it is clear that, ia 
common justice, no person ought, under Sec- 
tion 73, to be added as a plaintiff, wboM 
right of action is barred by the Liaw of Limit* 
atien. We know of no principle on which 
it Qtm be contended that the inatitoiioA ot i 
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Buit bj a wrong party cau operate to keep 
alive the rights of one who by his delay hns 
broogbt himself within the provisions of 
Act XIV of 1859. 

Moreover, the plaintiff in his plaint, which 
was duly verified, claimed as heir of his 
maternal grand- fat her, and not as agent of 
his mother. If therefore the mother's peti- 
tion were admitted, and the suit allowed to 
proceed, the plaintiff at the same time would 
be permitted to remain before the Court in 
a legal character different from and uncon- 
nected with that in which he originally 
sued. 

On every ground, therefore, we tliink the 
mother's application inadmissible ; and as 
the appellant is admittedly not the heir of 
his maternal grand-father, we affirm the 
decision of the Court below with costs and 
interest. 



The 7th April 1864. 

Present : 

The Hoa'ble C. Steer and E. B. Kemp, 
Judges* 

Arbitration. 

Case No. 457 of 1863. 

Application for review of judgment pass- 
ed by Justices F. B. Kemp and G. Camp' 
belliu Special Appeal No, 601 of 1863, 
on ike 6th August 1863. 

Debraj Roy, Appellant^ 

versus 

Kartick Chundor Sircar, Respondent. 

Baboos Bkuggobutty Chum Bose and 
Thakoor Ch under Sein for Appellant. 

No one for Respondent. 

An award of arbitrators can only be set aside for 
cmnption oar impartiality, bat not on the ground of its 
beiof looonaistent, because the plea of the defendant was 
ptSTiM ss to part of the case, and not as to the other. 

Steer, J, — Thb plain tiflF sued for recovery 
of eertain lauds, partly lakhernj and partly 
jomaie, on the ground of inheritance. 

The defendant pleaded a purchase of the 
likheraj lands, and ihe acquisition of the ju- 
mie lands on a pottah given to him by the 
t^Ookdar upon a resignation of the same by 
Obog Monee to whom they had belonged. 

^appears that, by the consent of both 
pirties, the case was referred by the Court to 
wWrators who, in respect to the lakheraj 
IttA^ decided for the plaintiff, and in rcf-pect 
to^e jamaie in favor of the defendant. 



Both parties were dissatisfied with the 
award, and the Moonsiff decided the suit by 
a decree in full in favor of the plaintiff, 
which decision was upheld in appeal by the 
Principal Sudder Ameen. 

The Principal Sudder Ameen does not 
find that any corruption or partiality is to be 
attributed to the arbitrators ; but his ground 
for setting aside their award is that it is 
inconsistent, because the plea of the defend- 
ant was proved in one case, and not in the 
other. This is no sufficient or legal ground 
for setting aside the award. 

We, accordingly, reverse the judgment and 
decree the special appeal with proportional 
costs. The award will stand. The plaintiff 
getting the lakheraj lands, and the defendant 
retaining the jumaie lands. 



The 7th April 1864. 
Present : 

The Hon'ble Sir Barnes Peacock, Kt, Chief 
justice, and the Hon'ble F. B. Kemp, 

Judge. 

Hindoo Ziaw—Sale b^ widow— 8iic« 
cesBion of Maphew (Sistor's son). 

Regular Appeals from a decision passed by 
Syud Ahmed Buksh, Principal Sudder 
Ameen of Dacca, dated the 13M Decem- 
ber 1861. 

Case No. 79 of 1862. 

Grobind Monee Dossee (Plaiutifi) Appellant, 

versus 

Sham Loll Bysack and others (Defendants) 
Respondents. 

Baboo Chunder Kally Ghose for Appellant. 

Baboos Onookool Chunder Mookerjee, Nobo 
Kissen Mooherjee, Chunder Madhub 
Ghose, and Kally Kissen Sein for 
Respondents. 

Case No. Si of 1862. 

Kali Coomar Chowdry and Nund Coomar 
Chowdry, heirs of Gopeenath Chowdry^ 
deceased, (Plaintiffs) Appellants, 

versus 

Ram Doss Shaha and others (^Defendants) 
Respondents. 

Baboo Chunder Kally Ghose for Appellants. 

3Ir. C. Gregory and Baboos Onookool 
Chunder Mookerjee, Kally Mohun Doss, 
Kally Kissen 5ein, Chunder Madhub 
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Gkoae, Nobo Kinsen Mookerjee, and Hem 
Chunder Banerjee for Respoiideuts. 

The riffbt of succession accrues to nephewe (sister's 
sons), whether bom befoife or aftef the death of their 
maternal ancle, not on the death of the maternal uncle, 
but on the death of Iris widow; and Uie nephews can sue 
to question the validity of alienations made by the 
widow without le^l necessity. 

Though a purchaser for value is not bound to prove 
the antecedent economy or good conduct of a Hindoo 
widow who alienates a portion of her husband's estate, 
fir to account for the due appropriation of the purchase- 
money, he is bound to use due diligence in ascertaining 
that there is some legal necessity for the loan, and he 
fnay be reasonably expected to prove the circumstances 
connected with his Ioehi. 

Kemp, J. — These two appenls were heard 
together, and one decision will govern both. 

° ♦ # ♦ ♦ ♦ ♦ 

The Principal Sudder Ameen tried the 
two suits together. * ♦ He foUnd that there 
was no proof that the suits were undor- 
Talued. With reference to the issue in bar, 
viz, whether the suits ^ere barred under the 
Statute of Limitations, h© observed that this 
question would be tried with the merits j 
that though, as a general rule, a daughter can- 
not sue during the life-time of her mother to 
recover the estate of her father, as has been 
done in this instance by Mussamut Gobind- 
monee dtiring the life-time of her mother 
Anundmoyee, still, as it appeared from the 
allegations of Gobindmonee that her mother 
hod wasted the whole estate, it became neces- 
sary to enquire into and decide wh«»ther the 
alienations made by Anundmoyee and Chun- 
dermonee were valid or not. 

The Principal Sudder Ameen distrusts 
the oral evidence adduced on both sides, re- 
marking that it is easy for wealthy persons 
to bring any number of witnesses to depose 
to any fact which a party rhay think proper 
to aver. He further observes that these two 
suits must be decided with reference to the 
documentary evidence, adduced. From the 
documentary evidence filed by those of the 
defendants who put in an appearance, the 
Principal Sadder Ameen was of opinion that 
the alienations made by the two widows 
Anundmoyee and Chundermonee were made 
under legal necessity and for purposes such 
as are sanctioned by the Hindoo Law, to 
wit, payment of hueband's debts. Govern- 
ment revenue, and maintenance ; that some 
of the properties claimed did not even ap- 
pertain to the estates of the husbands of the 
two ladies ; and that some had been sold long 
before the succession opened out to the two 
ladies and had been transferred from hand 
to hand. Both suits were dismissed, the 
costs of the defemlonts who appeared and de- 
fended the salts te be borne by the plaintiffs. 



In the written grounds of appeal, it is 
urged by Gobindmon^'O that the alienations 
by the widow Anundmoyee are not justified 
by any legal necessity ; that her father was 
not indebted ; that his estate, real and per- 
sonal, was ample to meet any existing liabil- 
ities I that, in the face of the adnaission of the 
plaintiff's claim by Radha Madhub Chund, 
one of the defendants, and the absence of 
some of the other defendants, a decree 
should at all ereuts have been passed agaiost 
them. 

The written grounds of appeal filed by 
the appellants Kalikoomai* and Nundkoonur 
Chowdry are precisely similar to those urged 
by Gobindmonee. 

The annexed genealogical tree will ex- 
plain the position of the parties to these 
two suits : — 

G^ur Huree. 



Bolanath. Anundmoyee, laaurchunder Chundermonee BUscifuree. 
(deceased^ (defendant) (dcoeaaed) (dece«»ed) I 



QoMndmooee 
(PlflHitifl in No. §) 



Kalikoomar Nuftdkooaur 

fPlff. in No. 23) (PMT. to .No. «) 



The first point pressed upon our attention 
in the oral argatnent of the learned pleadei^ 
for the respondents, raises a question of law. 
The point was takt^n by several of the defend- 
ants below, and is not noticed by the Prin- 
cipal Sudder Ameen. It is contended that, 
as the two plaintiffs Kaiikoomar and Nund- 
koomar (appellants in No. 84; were born 
after the death of their maternal uncle Issur- 
chunder, they would not, under any circum- 
stances, inherit his estate, and that therefore 
they are not in a position to question Uie 
alienations made by his widow Chunder- 
monee. 

No witnesses have been examined to prove 
when the birth of the two plaintiflfe took 
place, whether before or after the death of 
their maternal uncle Issurchonder. Bot, 
be this fact as it may, we are satisfied 
that, when the right of succession opened 
out, the nep'hews (sister's sons) of Issur 
Chunder Bose were alive. The right 
of succession did not accrue to the nephews 
until the death of Chundermonee, tlie 
widow of Issur Chunder Bose, who had a 
preferable title. We must therefore look 
to the state of the family when the widow 
Chundermonee died, and not When 1*J 
Chunder Bose died ; and it is not disputed 
that the two plaintiffs Kaiikoomar and 
Nundkoomar were alive when the wido# 
Chundermonee died. For the above reason 
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we hold that the two plain tifis are in a po- 
sition to sue to qaestion the validity of the 
alieoAtiona made bj Chundermonee {see 
Vya Vashta Darpana, p. 137 ; Macnagh tea's 
Hindoo Law, Vol. 1, pages 26 and 27). 
• #«•••» 

It will be seen that, with a few exr.eptions, 
we hare affirmed the decision of the Lower 
Coart. With reference to the alienations 
which have been set aside as invalid, we have 
been asked to remove the widow Anund- 
mojee, defendant in suit No. 8, appeal No. 79, 
and her vendors, — the former from her posses- 
sion of the estate of her husband, and the 
latter from the possession of the properties 
purchased by ih»*n> from the wi<low — and to 
phice the plaintiff Gungamonee in immediate 
possession. But we are of opinion that the 
plniatiff in No. 8 has failed to prove such a 
[ clear CHse of waste against the widow 
I Anundmoyee as would justify so severe a 
I meRBOre. The alienations made by the widow 
Anundmoyee, which have been declared to 
he ioralid. as made for purposes not justified 
hj the Hindoo Law, are held to l>e not bind- 
ing as against tiie reversioner Gungamonee 
the plaintiff in suit No. 8, but to be binding 
against the widow Anundmoyee, and to enure 
for her life. The question of whether the 
alienation of a Hindoo widow for purposes 
not justified by any such necessity as is held 
to be legal under the Hindoo Law is 
binding as against the widow, was refer- 
red by us to a Full Bench of Judges 
who have decided* that it is binding. 
We have therefore been guided by that 
decision, and the fdenders in this case 
were heard before that Bench. We may 
remark that there is a decision quoted 
in Maopherson on Mortgnges, 3rd edition, 
p. 27 (Grolukmonee Dnbee versus Degumber 
Dey) in Which the Court said*' that the 
*'Uw presumed neither n^ainst nor in favor 
"of an fllienntion by a Hindoo widow, and 
"that still less should presumption ngiiinst 
**tlie validity of the alienation be made where 
"possession has gone along with it for a 
*'kmj? time, and a dormant title is asserted 
" against a purchaser for value.*' But the 
aai«e Court, in the case of Casseenath 
^sack versus Hursoondree Dassee which 
j»a leading case, said **that the widow 
"lias a qualified power to dispose of her 
'husband's estate, the limits of which 
"HSi difficulty if not impossible, to define 
"'fcrther than by saying that the propriety 
^«f aay particular exercise of that power 
***"^ depend upon the circumstances 



'amt 



* Sae Sathcrlaad's Full Bench Rulings, p. J6&, 



** under which it is made, and must be con- 
** sistent with the general principles of the 
'' Hindoo Law regarding such dispositions," 
and suits by reversionary heirs to restrain 
waste by the widow have been entertained 
by the said Court. 

The current of decisions of the late Sudder 
Court, as well as of the Privy Council, has 
been to the effect that, though a purchas- 
er for value is not bound to prove the ante- 
cedent economy or good conduct of the 
widow who alienates a portion of her hus- 
band's estate, or to account for the due 
approppiatioQ of the purchase-money, he is 
bound to use due diligence in ascertaining 
that there is some legal necessity for the 
loan, and he may be reasonably expected 
to prove the circui^jBtances connected with 
his own particular loan. The purchasers 
in the case before us are setting up sales 
in their faVor made by a party whose 
title to alienate they must necessarily have 
known to be liinitt-d and qunlified, and they 
may therefore reusonably be expected to 
prove the needs of the estate and the 
motives influencing the transaction. 



The 7th April 1864. 
Present : 

'The Hon'ble G. Loch and C Steer, 
*'tttloeSt 

Adoption. 

Case No. 145 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Anteen of East 
Burdwan, dated the 2Srd Hay 1861. 

Tincourie Chatterjeo (Plaintiff^ Appellant^ 

versus 

Denonath Bonerjee and others (Defendants) 
Respondents, 

Baboo Kishen Kishore Ghose for Appellant. 

Baboos Dwarkanath Mittel^ and Callp 
Mohun Doss fbr Rebpondouts. 

Whore a Hindoo lady adopted a son in the life-time of 
her husband, and carried od a law-auit darinfr his life-time 
calling herself his wife and the mother of the adopted. 
son, and neither the hu!«band nor tmy one el^c dcnio'l 
the adoption, this circurastai)ce was hel«i to be strong 
corroborative evidence that tho adopticJu was made not 
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only with the husband's consent, bat that the ceremoniee 
usual on the occasion of an adoption were done in his 
actual presence. 

Steer^ J, — The decision of a matter of 
fact will suffice for the disposal of this case. 
Was Opeuder Narain Mookerjee adopted by 
Nobongo MuDJooree Dabee by aud with the 
consent of her husband, Ram Comul Mooker- 
jee, is the question on which this case rests ? 

It is established by the evidence on both 
sides that Nobongo Munjooree and her hus- 
band died within the same ten days. It is 
not disputed that Nobongo died in the end 
of October 1854; therefore it is clear that 
Ram Comul was alive in October 1854. 
The records show that in July 1854 Nobongo 
carried on a law suit calling herself the wife 
of Ram Comul, and the mother of Opender 
Naroin, her adopted son. This was done dur- 
ing the life- time of her husband, and inas- 
much as neither he nor any one else denied 
the adoption, this circumstance lends great 
corroboration to the oral evidence on the 
part of the plaintiff that Opender Narain 
was adopted, not only with the consent of 
Ram Comul, the husband of the adopting 
mother, but that the ceremonies usual on 
the occasion of ao adoption were done in bis 
actual presence. 

We therefore think that the plaintiff was 
entitled upon this evidence to a decree, and 
we accordingly decree the suit in his favor 
with costs and interest in reversal of the 
judgment of the Lower Court. 



The 7th April 1864. 

Present: 

The Hou'ble W. S. Seton-Karr and F. A. 
Glover, Judges. 

XiakberaJ (Resmnption of— by 
Talookdars), 

Case No. 461 of 1863. 

Eegular Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 22nd April 1863. 

Gopal ChuBi||K ^7 And others (Plaintiffs) 
AppellantSy 

versus 

Oodhub Chunder MuUiok and others (Defend- 
ants) Respondents, 



Baboo Poorno Chunder Mookerjee for 
Appellants. 

Baboos Kishen Kishore Ghose and Kedar- 
nath Mozoomdar for Respondents. 

Talookdars have no legal right to sue for resomptioo 
of areas containing more then 100 beegahe of land. 

Glover^ J, — The appellants in this ewe 
sued for the resumption of 150 J beegahs of 
land situate in different parts of Mouzah 
Matipoor, on the ground that the respond- 
ents held it on an invalid title. 

The respondents took several in limine ob- 
jections, the principal of which was that ta- 
lookdars were not legally qualified to sue for 
the resumption of more than 100 beegahs ; 
and on the merits declared the property to be 
valid lakheraj held by their ancestors from 
before the year 1790 A. D. 

The Principal Sudder Ameen dismissed the 
suit on the issue in bar, and held that appel- 
lants as talookdars were not competent to 
sue. He quoted the precedent of the late 
Sudder Court dated 26th May 1860. 

It is urged in appeal that, as the lands io 
question were not covered by one sunuud, and 
were, moreover, in several detached plots, all 
less than 100 beegahs, supported by sepa- 
rate " taedads," the principle of the above 
mentioned precedent did not apply. 

We see no reason to disturb the judgment 
passed by the Lower Court in this case. With 
regard to the appellant's objection that the 
lauds in suit are not covered by one sunnud, 
we observe that the precedents of this Court 
nowhere lay it down that the area must be 
included in one grant, and as the appellant 
never urged the objection in the Court of 
first instance, but sued for the whole 150i 
beegahs in a lump without specification of 
any kind, wo think it unnecessary to consider 
the question now. The fact of the lands being 
in several detached plots is no objection at all, 
as Sections 6 and 7 Regulation XIX of 1793 
make special provision for the point. 

There is another aud a later precedent 
than that quoted above, viz. December 2l8t, 
1863, and in accordance with that, and 
indeed with the general ruloof law enunciat- 
ed by this Court in many similar cases, we 
think that the appellunts as talookdars have 
no legal right to sue for areas containing 
more than 100 beegahs. If, as they state, the 
respondents each liold plots of invalid la- 
kheraj land less than 100 beegahs under se- 
parate grants, they have their remedy 8gaiD8t 
them by proceeding in the usual way. 
Appeal dismissed with costs. 
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The 7th April 1864. 

Present : 

The Hon*ble C. Steer and F. B. Kemp, 
Judges. 

Case No. 2029 of 1863. 

Special Appeal Jrom a decision passed by 
the Principal Sadder Ameen of Dacca, 
dated the SOM March 1863, reversing a 
decision of the Sudder Ameen of that 
District, dated the 25th July 1862. 

Radhaoath Sein. (Plaintiff) Appellant, 

versus 

Bdngo Chunder Sein (Defendant) Respond- 
ent. 

Baboo Steenath S>6tit for Appellant. 

Baboo Debender Narain Boss for Respond- 
ent. 

Where a deed of mortgage is silent as to interest, 
payment of the bare principal within the year of grace 
!• fafficient to bar foreclosure. 

Steer, J, — This is a suit to obtain posses- 
sion upon foreclosure of a mortgage. 

The Principal Sudder Ameen has held, in 
opposition to the view of the first Court, that 
there was no stipnlation to pay interest 
upon the loan, and that as before the year of 
grace the principal of the loan was deposited 
in Court, the defendant has not lost his 
right of redemption. He accordingly 
dismissed the suit. 

It is urged in special appeal that, though 
there was no stipulation for interest in the 
mortgage bond, it is clear from the answer 
of the defendant that possession was to have 
been given to him in lieu of any interest, and 
S8 he has not had possession given to him, 
it 18 only equitable that he should be al- 
lowed interest in consideration and satisfac- 
tioa of which possession was to have been 
giren. 

We are of opinion that, where the deed of 
mortgage is silent as to interest, pay- 
ment of the bare principal within the year of 
grace is sufficient to bar foreclosnre. It may 
be that the fact stated by the special appel- 
famt may constitute a valid ground of action 
ibr recovery of interest from the defendant, 
but if interest was not a part of the agree- 
ment, the plaintiff is not entitled to have a 
declaration in this suit that the mortgage 
in been foreclosed, and the sale rendered 
abaolote by the failure of the defendant to 
deposit interest, as well as the principal 
within the year of graced There are two 
decisions on this point in support of this 



view— N. W. P. Vol. 8, p. 441, and S. D. 
A. 1859, p. 144. 

In this view we uphold the judgment of the 
Lower Court, and dismiss the special appeal 
with costs. 



The 8th April 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and F. A. 
Glover, Judges. 

Bndowad property— Ztease hj Sevait. 

Case No. 353 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the Uth April 1863. 

Prosunno Moyee Dossee and Kumud Kamiuee 
Dossee (Defendants) Appellants, 

versus 
Koonjo Beharee Ghowdhree and others (Plaint- 
iffs) Respondents. 

Baboo Dwarkanath Mitter for Appellants. 

Mr. R. T, Allan and Raboos Sreenath Doss 
and Anund Gopal Paulit for Respondents. 

A sevait is in the position of trustee for the founder 
and cannot create permanent encumbrances to the in- 
jury of the endowed property'. No prescription derived 
from the trustee can in such cases run against the heirs 
and representatives of the founder. 

Seton-Karr, J, — The ancestor of the 
plaintiff created an endowment for the service 
of an idol, Isliwar Rudhagobind Ji, and ap- 
pointed one Gopeenuth Gossain as sevait there- 
of. In the deed of appointment there was 
an express ' stipulation, drawn out in the 
clearest and fullest language, to restrain the 
sevait from alienating the property, or 
from creating any permanent encumbrances 
thereon. Notwithstanding this prohibition, 
the defendants alleged that the (^os»ain iind 
created a mokururee of the property iu 
favor of Nityanund Rai, from wliom the 
defendants, appellants, acquired it by pur- 
chase. 

The Lower Court, at the suit of the plaintiff 
to that effect, has set aside the alleged 
moKururee, and has decreed to the plaintiff, as 
heir of the original founder, khas possession 
of the property ; and in appeal the question 
is narrowed to the claim of the purch users 
of the mokururee to be allowed to remain 
in possession, even though it is admitted for 
them that no mokururee deed is or can be 
produced. 
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It is argued that the Gossniiis admit that 
the original sevait did allow Nityaaund 
osteDsible possession as mokurureedar ; and 
that at any rate the appellants, purchasers of 
the mokururee in 1240, have been in pos- 
session ever since, and cannot be ousted, but 
should be treated as any other tenant with 
long and unquestioned possession. 

Biit the law of tenant and any right to be 
acquired under Act X of 1859 cannot be 
pleaded in this case. The plaintiff never 
admitted the defendants as his tenants, nor, 
as such, did he seek to f^ject them, nor was 
this plea ever urged in the Lower Court. 

He sued the defendants as setting up a 
false and collusive title; and when the defend- 
ants are unable to produce or prove the 
document in Court, they are left simply in 
the position of mere trespassers without any 
right. 

Besides, there are several other grounds 
on which the defendants ought to be re- 
moved and the decision supported. 

The endowment and the deed appointing 
a sevait clearly contained an express provi- 
sion against the creolion of any such encum- 
brance as is now the biisis of the defendants' 
claim. If their vendor ever had possession of 
the property, he had such possession with 
knowledge of the restriction in that deed, 
and he could never look to retain any lease 
or possession of the whole talook beyond 
the term of the life of the Gossain from whom 
he derived what he had. 

Moreover, we think that, even in the ab- 
sence of any such special restriction, it 
might well be argued for the plain tiff that 
a sevait is in the position of trustee for the 
founder, and could not create permanent en- 
cumbrances to the injury of the endowed 
property ; and also that, in conformity with 
the tenor ofdecisions of the late Sudder Court, 
no prescription derived from the trustee 
could in such cases run against the heirs and 
representatives of the founder. 

Thus, under any view of the case as above 
expressed, we are clear that the defendants 
can show no ground even for being retained 
in possession as tenants of the whole pro- 
perty, and we confirm the decision of the 
Principal Sudder Ameen, which treated the 
alleged pottah as non-existent at any time> 
and dismiss this appeal with costs. 



The 8th April 1864. 

Present : 

The Hon'ble G. Steer and F. B. Kemp, 
Judges. 

Mesne Profits. 

Case No. 2065 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen ef ChiUa, 
gong, dated the Sth May 1863, reversing 
a decree of the Moonsiff of the District, 
dated the 24//i September 1862. 

Wooma Churn Nundy (Plaintiff) Appellant, 

versus 

Goomani and others (Defendants) Respond- 
ents, 

Baboo Kishen Succa Mookerjee for Ap- 
pellant. 

Baboo Debendur Narain Bose for 
Respondents. 

A decree for possession does not, as a general rule, 
carry wasilat with it. 

Kemp, J, — The appeal is on the point of 
wnsilat alone. It is contended that, as the 
special appellant has succeeded in obtaining 
a decree for possession, he is, as a necessary 
concomitant of such award, entitled to 
wnsilat. This, as a fixed rule, we cannot 
ttdmit, for it may be that a plaintiff, in suing 
for possession, has been guilty of such laches 
as to deprive him of wasilat. But in tliis 
case the Lower Conil; withholds wasilat on 
the ground that the cattle of other parties, 
as well as of the wrong-doer, have grazed oa 
the disputed land which appears to be pastur- 
age land ; and that, therefore, the defendant 
is not liable. That reasoning is obviously 
wrong. We therefore remnnd the case that 
the Lower Court may decide what amount of 
wasilat is due to the special appellant. lo 
arriving at this conclusion, the Lower CouH 
will consider any plea the defendant may 
urge as to local usage aa based onrights of 
pasturage common to the village. 
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Tlie9tb April 1864. 

Present : 

Tlie Hon'ble Sir Barnes Peacock, KL Chief 
Justice, and the Hou'ble Shumboonath 
Fundit, Judge. 

Vortguire -- 0«cree of Supreme 
•oart — Xiiinltation— Pendency of 
litlgration. 

Regular Appeals from decisions pass* 
ed btf the Officiating Judge of Jessore, 
dated the ZOth August 1862. 

Case No. 589 of 1862. 

Horo Cbunder Biswas, Agent of Bhug^o- 
butty Dassee, widow of Surroop Ch under 
Sircar, deceased, (Plaintiff) Appellant, 

versus 

Nobo Kissea Mookerjee and others (Defend- 
ants) Respondents, 

Baboo Mohendro Lai I Shome for Appellant. 

Ur. C Gregory and Bahoos Unnoda Persad 
Banerjee and Banee Madhub Banerjee 
for Respondents. 

Case No. 590 of 1862. 

Huro Chiinder Biswas, Agent of Bhuggo- 

butty Dassee, widow of Surroop Cbunder 

Sircar deceased (one of the Defendants) 
Appellant. 

versus 
Sikheeraonee Debea (Plaintiff) and Nobo 
Kissen Mookerjee and others (Defend- 
auts) Respondents. 

Baboo Mohendro Lall Shome for Appelhmt. 

Mr, 0, Gregory and Baboos Unnoda 
Persad Banerjee and Banee Madhub 
Banerjee for Respondents. 

Case No. 606 of 1862. 

Nobo Eisaen Mookerjee and others (Defend- 
ants) Appellants^ 

versus 
Sukheemonee Debea (Plaintiff) and Deno- 
aatb Banerjee and others (Defendants) 
Respondents. 

Baboo Banee Madhub Banerjee for Appel- 
lants. 

Mr, C. Gregory and Baboo Unnoda Persad 

Banerjee for Respondents. 

, A deeree of the Supreme Court cannot be impeached 
itt «jrait brought in the Zillah Court to recover posses- 
sioa of mortgaged property. 



Pendenc>' of litigation is a sufficient reason to sav« 
limitation. 

Peacock, C. J. — Thb judgment of the 
Lower Court was given in suits Nos. 86 of 
1859 and 41 of 1861. The suit No. 86 of 
1859 on which Mliis appeal was preferred 
was bronirht forkhas possession of a 12 annas 
share of 54 mouzuhs. 

The phiintiffchiimed as mortgagee of the 12 
annas share, and alleged that Gunesbnm 
Mookerjee, father-in-law of the deft^ndnnt 
Sukiieemonee on the 20th Chejt 1206, pur- 
cha«aed the mouzahs in dispute with his own 
funds in tlie ostensible name of his brothei* 
Rashanund Mookerjee ; that on the 29th 
May 1824, corresponding with the 17th 
Jyte 1231, Guneshnm borrowed the sunt 
of 55,000 sicca Rs. from the plaintiff, and 
mortgarjed to her in the name of her brother 
Pittuml>er Koondoo the 12 annas share in 
question ; that the mortgage was subsequent- 
ly foreclosed, and that she is entitled to 
possession. 

The defendants (the Mookerjees) are the 
representatives of Goliick Cbunder, Gunesh- 
am's brother, and the defendant Sukhee- 
monee Debea is the widow and heiress of 
Haradhun Mookerjee, the adopted son of 
Gunesham The other defendants claim 
through Goluck Cbunder and his heirs. 

No evidence was given to prove that 
Gunesham was solely entitled to the proper- 
ty, but on the contrary a decree of the late 
Sudder Court was proved in which it was 
decided on a suit bronglit by Haradhun, the 
adopted son, against Goluck Chunder Mooker- 
jee, Rashanund Mookeijee, and others, that 
the f)roperty belonged to Gunesham and 
Goluck Chunder, and was held by them in 
equal shares. Indeed it was not contended 
on the part of the plaintiff that she is enti- 
tled to more than an eight annas share of the 
property as against such of the defendants 
as claim through Goluck Chunder. 

The Judge in the Lower Court held that 
the mortgage was fraudulent and collusive, 
and dismissed the plaintiff's suit. 

From this decision the plaintiff has ap- 
pealed. 

After the death of Gunesham, there 
were 4 claimants : — 1st, the plaintiff as mort- 
gagee under the mortgage of the 29th May 
1821 ; 2ndf Debnath banerjee, who claimed 
a 4 annas share under a sale by Gunesham 
of the 5th Bysack 1231, corresponding with 
April 1824 ; Srd, the guardian of Haradhun 
who claimed in his behalf as the adopted 
eon of Gunesham ; and4M, Goluck Chunder, 
the brother of Gunesham, who disputed the 
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adoption and alleged that the property 
had been acquired bj him and his brother 
Guneshnm jointly, and that his brother 
had, previously to his death, conveyed t!ie 
whole of the property to him by hibbanamuh, 
or deed of gift, dated 30th January 1825. 

Proceedings were taken in the Fouzdaree 
Court by Goluck Chunder, and judgment 
WHS given therein that the question of adop- 
tion was cognizable by the Civil Court, and 
that Goluck Chunder and Gunesham having 
been join tin food, Goluck Chunder was to be 
retained in possession. This order of the 
Magistrate was passed on the 23rd May 1825. 
On the 27th October 1825, the guardians 
of Haradhun commenced a suit No. 22 of 
that year against Goluck Chunder for a 12 
annas share of the property, and Debnuth 
Baneijee filed a suit against Goluck Chunder's 
sons and the guardians of Haradhun for the 
4 annas share claimed to have been purchased 
by him from Gunesh. It is alleged by the 
pltiintiff that that suit was brought at the 
instance of Haradhun's guardians ; but whe- 
ther it was so or not, is not very material in 
this cnse. 

On the 17th February 1831, the suit No. 
22 brought by Haradhun's guardians against 
Goluck Chunder was dismissed. Haradhun's 
guardians appealed to the Sudder Court who, 
ou the 25ih April 1834, dismissed the appeal 
and affirmed the decision. On the 1st Febru- 
ary 1833, the plaintiff commenced a suit in the 
Supreme Court in the name of her brother 
Pittumber Koondoo against the guardians of 
Haradhun and another for the foreclosure 
of her mortgage of the 29tli May 1824, and 
obtained a decree in that suit in the year 
1834. Execution being sued out in that 
suit, Goluck Chunder's sons objected to the 
possession being delivered to the plaintiff 
under that execution upon the ground that 
they were in possession on their own ac- 
count, and that the adoption of Baradhun had 
been set aside by the decree in the suit No. 
22 of 1^25, and which had been affirmed in 
appeal as above mentioned, and possession 
was refused. 

Haradhun Mookerjee appealed to the 
Privy Council against the decision of the 
Sudder Court in that suit preferred by his 
guardians. The plaintiff in (his suit, Bhuggo- 
biittee Dossee, filed a bill in the Supreme 
Court by way of revivor and supplement 
to the suit commenced on her behalf by Pit- 
tumber Koondoo against the defendant Su- 
kheemonee Debea, as the widow and heiress 
of Haradhun, and against Sreemutty Saroda 



Soondery Dossee and Sreemutty Bidyasoon- 
dery Dossee, as the representatives of Pit- 
tumber Koondoo ; and on the 27th February 
1856, a decree was passed by the Supreme 
Court, in the original foreclosure suit of Pit- 
tumber Koondoo, and in the suit brought by 
the plaintiff by way of revivor and supple- 
ment, by which it was declared that the 
plaintiff was entitled to stand for all purpoles 
connected with the mortgage in the place of 
Pittumber Koondoo, and was entitled to the 
full benefit of the proceedings in the origiual 
suit and of the decree for foreclosure made 
therein ; and it was further declared that the 
defendants Bidyasoondery Dossee and Sa- 
roda Soondery Dossee should convey and 
assign the said mortgage premises to the 
plaintiff ; and further that the defendant Su- 
kheemonee Debea, as the widow, heiress, and 
sole legal personal representative of Hara- 
dhun, should deliver over to the said com- 
plainant the possession of the said premises 
comprised in the said mortgage and in the 
decree in the original suit, namely, the M2 
annas share in the 54 mouzahs, and should 
execute a conveyance of the same, and in 
case of difference as to the conveyance (and 
not as stated by the Judge of (he Lower 
Court as to the quantity of land to be deli- 
vered) the same was to be settled by the 
Master* 

The suit brought by Debnath Banerjee 
for the 4 annas share was decided against 
him on the 7th December 1840, and the deci- 
sion was confirmed in appeal by the Sudder 
Court on the 30th December 1842. 

The appeal preferred by Haradhun was 
decided by the Privy Council in his favor iu 
February 1849. The alletfed hibbanamah 
from Gunesham to Goluck Chunder of Jan- 
uary 1825 was held to be a forgery, and it was 
declared that the title of Haradliun, as the 
adopted son of Gunesham, was made out, and 
the case was ordered to be remitted to the 
Lower Court with that declaration and di- 
rection to give effect to the appellant's claims 
in that suit which might be consequential on 
that declaration. The cas^ is reported in 4 
Moore's Indian Appeals, page 414. 

The case was afterwards heard before the 
Sudder Court upon appeal from the decisioo 
of the Principal Sudder Ameen. to whom it 
had been referred by the Sudder Court, io 
pursuance of the direction of the Privy 
Council, and it was finally decided on the 
31st March 1857 that the property was the 
joint property of Gunesham and Goluck 
Chunder, and that the plaintiffs in that soil 
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were entitled to recover u 4 annas share of tlie 
property and mesne profits from the time of 
iu commencement. 
The Principal Sufhier Ameen, considering 
' that the property belonged to Gunesham 
%w\ G'lliick Ghunder, jointly awarded the 
piaintiifs a 6 anna share, half of the 12 annas 
share claimed in the suit ; but the Sudder 
Court altered that decision, considering that 
the plaintifi* having a<lmitted that a 4 anna 
sh«rebad been conveyed away by Gunesh- 
am, the plaintiffs, as representing him, could 
not be entitled to niore than the remaining 4 
iDcna of his 8 annas share. 

It Appears, then, that the plaintiff in this 
suit, ID the name of Pittuml>er Koondoo, 
obtained a decree in the late Supreme Court 
io the year 1834, establishing the mortgage 
deed of May 1824 ; that in 1836 she obtain* 
ed a decree against the defendant Sukheemo- 
nee Dehea entitling her to the full benefit of 
the decree in the original suit, and ordering 
the defendant Sukheemonee as the widow, 
lieiress, and sole legal personal representa- 
tive of Haradhun Mookerjee, to deliver over 
, to the plain tifi^ the fiossession of the said 
premises, and to execute a conveyance of the 
same to her. Neither in the original suit in 
tiie Supreme Court, nor in the supplemental 
8Qit, was any atr^^mpt made either on the 
part of the guardians of Haradhun, or of the 
defeuduut Sukheemonee, to show that the 
raintgage deed wiis fraudulent ; nor has she 
ill the present suit made any such allegation. 
The imputation that the mortgage deed was 
framiulent appears to have occurred to the 
Judge for the first time. In our opinion, 
ifthntdeed was fraudulent, Goluck Chunder 
was uot the author of the fraud, but the 
decree of the Supreme Court caimot be 
impeached in this sui(. 

The plain I iff commenced her suit for fore- 
cloniire of Gunesham's property ao^aii^st the 
proj»er parties, for it turns out now by the 
de«i«ion ©f the Privy Council that Haradhun 
was the adopted son and heir of Gunesham. 
The defendant Sukheemonee Dossee, Hara- 
dhutt'fi widow, is entitled, by virtue of the de- 
cree of the Privy Council and the subsequent 
decree of the Sudder Court in 1 857, to recover 
igainst Goluck Chunder's representatives 
pw^ion of 4 annas of Gunesham's 8 annas 
share of the property. Tlie plaint tf is enti- 
tled to recover against Sukheemonee under 
her decrees in tlie Supreme Court, and Su- 
kheeaKM)e;e is entitled under the decree 
oWued in 1857 to a 4 annas shure as 
•gwuat the representatives of Goluck 
Cltaader. The plaintiff in this suit seeks to 



enforce as agaiust Sukheemonee and Goluck 
Chunder's representatives her rights under the 
decrees of the Supreme Court. We think 
that she is clearly entitled inequity to recover 
from Goluck Chunder's representatives, 
who now hold it, the 4 anna share, from 
which Sukheemonee would have been entitled 
to turn them out under her decree in the 
absence of the plaintiff's decrees against her 
deceased husband aud herself as his heiress 
and representative. 

If the mortgage was fraudulent, as found 
by the Judge; Haradlmu and Sukheemonee 
should have set up that defence in the suits iu 
the Supreme Court. If they were ignorant 
of their rights, and the decrees in those suits 
were obtained a;^ainst them fraudulently, they 
should have sued to set aside, the decrees ; 
but, as loQg as those decrees are unimpeach- 
ed, effect must be given to them. 

It is said that the plaintiff is barred by limit- 
ation. We think that she is not so far as rhe 
4 anna share decreed toSukheemoneeln 1857 
is concerned, but that she is barred as to the 
remainder of the 8 anna share of Gunesham. 
We haveshown that the plaintiff commenced 
her suit for foreclosure agaiust the proper party. 
But that party whs not in posse:^siou, and 
under the decree against him, she could not 
turn out Goluck Chunder's heirs who were in 
f^ossession. 

Haradhun had at that time a suit pending 
against Goluck Chunder's heirs, and the 
plaintiff had a right at her own risk to wait 
until the determination of that suit, in order 
that she mightavailherself of whatever decree 
he might recover. But she had no right to 
wait for the purpose of ascertaining how the 
points in dispute between Haraclhun and 
Goluck Chunder might be determined, for 
the same points would not have arisen 
in any suit commenced by her against 
Goluck Chunder as were rfldsed in the suit 
between Haradhun and Goluck Chunder ; 
for as her mortgage was obtained from 
Gunesham, it was immaterial whether Hara- 
dhun was or was not his adi>pred 80i;l ; and, as 
it was of a date prior to that of the hibbana- 
muh set up by Goluek Chunder, it would have 
been iin material whether it was or was 
not genuine. 

The first suit for foreclosure was brought 
on the Ist February 1833, and a decree ob- 
tained iu it in 1834. The suit No. 22 of 
1825 was then depending, or rather the 
appeal to the Sudder Court preferred in that 
suit. The appeal from the Sudder Court to 
the Privy Council waa not finally determined 
until 1849, and the I'laintitf was not bound 
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to commence her suit unril tbnt time, even 
if she W1I8 bound to commence it before tbe 
final decision of tbe Siidder Court in 1857. 
It is uiinecessnrj to determine (bis latter 
point, for, n8 this suit was commenced on 
tbe 30th June 1859, it was commenced 
within 12 years from the date of tbe decree 
of the l*rivy Council. Uajah Ennjet Hossein 
vs. 8yud Ahmed Reza, 7 Moore'» Indian Ap- 
peals, 238. Prannatb Roy Chowdbry vs, 
Rookee Begum, . idem 323, are authorities 
bearing upon the point of limitation. 

Therefore, as against tbe representatives 
of Gohick Chunder and those who claim under 
them, she will be entitled to a decree for a 
4 anna shnre only. 

The decree of the. Lower Court must be 
reversed. The plaintiff must have a decree 
for a 4 anna share wiih wasilat from the 
date of the institution of tbe suit, to be ascer- 
tained in execution, with interest thereon at 
12 per cent, from the date of tbe amount's 
bein^ so Oxed, with costs of suit in the Court 
below, to be ascertained by tbe Court, in 
proportion to the amount recovered by tbe 
plaintiff. But as Sukbeemonee was only a 
formal party, those costs are giren against 
tbe other defendants only. 

As the question of the mortgnges having, 
been obtained by fraud was raised by the 
Judge, we think that the defendant Snkbee** 
monee ought not to pay the costs of this 
appeal. But as litigation was caused by 
Goluuk Chunder and bis heirs setting up a 
forged bibbanamah, and retaining possession 
under that document, they and the other 
respondents who claim under them, must 
pay tbe costs of this appeal in proportion to 
tbe amount recovered by tbe plaintiff ; and 
we think that they ought not to recover 
their costs of suit in the Lower Court or 
of this appeal to the extent of that portion 
of tbe plaiutiff's claim which has been 
disallowed. 

The costs of suit and of this appeal as 
above awarded, will carry. interest at 12 per 
cent from this date to the date of reali- 
cation. 

As to tbe suit No. 41 of 1861 and the 
appeols Nob. 590 and 606 arising out of it. 

Tbe suit was brought by Sukbeemonee to 
recover possession of the 4 anna share de- 
creed her in 1857, and also tbe 4 anna share 
of Gunesbam's 8 annas not included in that 
suit upon tbe ground of the supposed sale to 
Debnatb. 

The Judge, we think, was right in decree- 
ing the last named 4 onna share to the 
plaintiff Sukbeemonee; but as Bhuggobuttee 



has been decreed by our judgment to U 
entitled to the 4 anna share decreed to 
Sukbeemonee in 1857, the plainti0 in this 
suit cannot recover that share. 

There will, therefore, be a decree for the 
plaintiff for a 4 anna share only, with wasi- 
lat from date of plaint, the amount to he 
ascertained in execution. The wasilat to 
carry interest at 12 per cent, from the dote 
of the amoui\t9 being fixed. 

The plaintiff will recover costs in the 
Court below in proportion to what she has 
recovered against all tbe defendants, exce|)t 
Bhuggobuttee who was merely a nominal 
defendant in this suit. Tbe plaintiff' will 
also recover against the appellant in appeal 
No. 606, costs in the same proportion with 
interest at 12 per cent, from this date. No 
costs, however, are to be allowed on aoy 
account to any of the defendants either ia 
the Court below or in this Court. No 
costs to either party in appeal No. 590. 



The 12ih April 1864. 
Present : 

The Hon*ble W. Morgan and Shumboontth 

Pundit, Judges, 

Jurladiotion— Plaint. 

Case No. 541 of 1863. 

Regular Appeal from a decision ptsssed by 
the Judge of West Burdwan^ dated ike 
Slst August 1863. 

Maharajah Dheernj Malitab Chnnder Baht- 
door (Plaintiff) Appellant, 

versus 

Damoodur Singh and others (Defendants) 
Respondents. 

Baboos Jvggodanund Mookerjee^ Chunder 
Madhub Ghose, and Moonshee Ameer AH 
for Appellant. 

Baboo Kishen Suhka Mookerjee for 
Respondents. 

A plaint valued at 1,000 Rs. Instead of beinff filed 
in the Sudder Ameen^s Court, waa registered bjr misuke 
in the Judge's Court, where it was dismissed for want 
of jurisdiction, — Held that the Judge was right In 
dismissing tbe suit, but that he should have nodeed 
the defect ot jurisdiction at the time of presenang 
the plaint, and that, instead of registering the plaiut, 
he should have returned it for presentation to the 
Court having jurisdiction to try the suit. 

Morgan, J. — Plaintiff file<l bis plaint ia 
this case valued at 1,000 rupees before the 
Zillah Judge of West Burdwan, and the 
Cour ^dismissed the case on tbe ground that, 
under Section 6 Act Vill of 1859, tbe suit 
should haye been filed ia tbe Court of tbs 
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Sadder Ameen. Agaiust this decisioa the 
plaiuuff has appealed io this Court, aad urges 
thai he had filed his plaint io the Court of 
thd.Zillah Judge under a misapprehension 
tliat, from the nature of the suit, he was re- 
quired to sue only in that Court. 

There is nothing in the nature of the case 
which can justify the plaintiff in filing his 
pitint in the Court of the Zillah Jud^e, and 
not in the lowest Court (the Sudder 
Ameeu's) Competent to try the same with 
reference to the valuation of the case. While 
Section 6 of Act VIII of 1859 distinctly pro- 
rides that all actions should be brought in 
the lowest Court competent to try them, no 
Seetiou of the law directly applies to a case 
I in which, by mistake, the pluint is filed in a 
I higher Court than the one competent to try it. 
! Sections 29, 30, and 31 provide for rejecting 
orretnniing plaints in certain cases, but 
tliese Sections do not apply to this ctise. 
Tlie Judge was right in dismissing the case, 
US the plaint should have been filed in the 
Court of the Sudder Ameen. 

This defect of jurisdiction (which the 
plaint itself disclosed) should have been no* 
ticed at the time of presenting the plaint, 
and the Court, instead of registering the 
pUint, should have returned it for present- 
ation to the Court having jurisdiction to try 
the suit. The plaint having been registered, 
written statements were filed, and on the 
dnj fixed for the settlement of the issues, 
the Court framed an issue raising the 
question of jurisdiction, and disposed of the 
suit by a decree of dismissal for want of 
jurisdiction. 

This decree was right, and must be 
affirmed, but the defect of jurisdiction should, 
in this case, have been observed at au earlier 
itave of the suit. 

We dismiss the appeal with costs. 



The 12th April 1864. 

Present : 

The Hon'ble W- S. Seton-Karr and F. A. 
Glover, Judges, 

Res Judicata. 

Case No. 2255 of 1863. 

Special Appeal from a decision passed by 
ihe Principal Sudder Ameen of Hooghly, 
dated the 16M May 1863, reversing a 
decision passed hy the Moonsiff of that 
Distriei, dated (he dth May 1862. ' 



Gunga Narain Daes and others (Plain tiffs) 
Appe Hants f 
versus 
Punchanonee DassQe and others (Defendants) 
Respondents. 
Mr. R. R Twidale for Appellants. 
Mr. C. Gregory for Respondents. 
A case struck off on the eround of discrepancy between 
the plaint and the plaintiff's deposition cannot operate 
as a retjudieaici. 

Glover, J. — Special appellant urges that 
the Lower Court was wrong iu holding the 
present suit barred, inasmuch as there never 
has been any decision regarding it passed on 
the merits. 

We find from the record that, when Koylas 
Ch under preferred a similar case, he was 
examined as a witness and deposed contrary 
to the facts mentioned in his plaint, explain- 
ing; the discrepancy by denying that he had 
anything to do with instituting this suit, and 
on this the Principal Sudder Ameen dismiss- 
ed it. 

We do not see in this case a seoopd suit 
for the same object. In point of fact the 
former proceeding was no suit nt all. There 
was no evidence taken, uo orders passed, no 
decision come to on the merits. The case 
was struck off on the ground of discrepancy 
between the petitioner's plaint and his de- 
position. 

We therefore decree this appeal and re- 
mand the case for decision on the merits. 



The 12th April 1864. 

Present : 

The Hon'ble C. Steer and F. B. Kemp, 
Judges. 

Section 2«6 Aot VXXX of 1859— Sale 
in ezeoution of decree.— Possession — 
TiUe. 

Case No. 2080 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Afneen of West 
Burdwan, dated the 2*1 th April 1863, 
reversing a decision passed by the Moon- 
9\jff of that District, dated the l\th 
January 1862. 

Wooma Churn Chowdhry (Defendant) 
Appellant, 

versus 

Kurralee Churn Chowdhry and another 
(Plaintiffs) Respondents. 
Baboo BhoobuH Mohun Roy for Appellant. 
Baboo Kishen Suhka Mooherjee for Re- 
spondents. 
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Wiiuti laiul is attached for sale in cxecuion of a de- 
cree, the point of possession is the one which determines 
its liability to sale or not under Section 216 Act VIII of 
1859. But in a suit brouf^ht to set aside a sale made 
under that Section, it is not the mere possession but the 
actual ri^ht and title which determines whether the 
sale ought or ought not to stand. 

Steer, J. — It has been found in this case 
that Baghut is not a benamee purchaser for 
the judgment-debtor, and the Lower Court 
accordingly set aside a sale of the land 
made upon the supposition that the land 
was the property of the judgment-debtor. 

It is 'contendTed by the pleader for the 
special appellant that tlie point, benamee or 
not, is not material, and that the thing to 
look to was whether Bagliut or the judgment- 
debtor is in actual possession. 

When land is attached for the purpose of 
holding a sale of it in execution of a decree, 
the point of possession is ih«i one which 
determiners its liability to sale or not under 
Section 246 Act VIII of 1859. But in a suit 
brought to set aside a sale made under the 
above Section, it is not the mere possession 
but the actual right and title which deter- 
mines whether the sale ougiit or ought not to 
stand. In the present case it has been 
found that the ostensible and the legal title is 
with Bagliut, and that there is no evidence on 
the other side that the legal title is otherwise 
than the real and the bona fide title. As 
evidence of title, the point of possession is not 
without importance, but the view of the 
pleader for the special appellant that posses- 
sion is the only point to consider in determin- 
ing whether the sale in execution shall stand 
or not, is altogether erroneous. The objection 
raised against the judgment being then un- 
tenable, we declare the special appeal dis- 
missed with costs. 



The 1 3th April 1864. 

Present : 

The Hon'ble G. Loch and C. Steer, 
Judges* 

SmnmonB on party required to pro- 
duce dooumentB. 

Case No. 202 of 1863. 
Begular Aftpeal from a decision ptissed by 
the Principal Sadder Ameen of Dinage- 
pore, dated the \5th January 1863. 

D')orgamoueeDos3ee(D fondant j Appellant, 

versus 
Boiiode MoneeDossee (Plaintiff) RespondenL 

iit\ G, C. Paul and Baboo Kishendyal Boy 
for Appellani* 



Baboo Banee Madhftb Banerjee for Re- 
spondent. 

A written sammons distinctly de0cribtng the nttare 
of the docoments required must be issued od t paitj 
to a suit required to produce documents. A verbal 
order to his pleader is not suffiiient and is not soch i 
summons as is contemplated by law. 

Loch, J, — Plaintiff is the widow, of 
Hooknm Chund Shatar. Thedefendant istlie 
widow of Juggornath Shatar, son of Oodoy 
Chund, brother of Hookum Chund. 

Hookum Chund and Oodoy Ghffnd lived lo 
commensality and carried on business to- 
gether. After the death of her husband, who 
demised subsequent to Oodoy Chund, the 
plaini iff remained in commensality with Jug- 
j^^ernath, son of ihe said Oodoy Chnnd, till 
the time of his death, and then continued ia 
joint possession with the defendant, widow 
of the said Juggernath, of all the propertj, 
real and personal. Subsequently, disputei 
arose between them, and the defeudant being 
the stronger party, plaintiff was deprifed 
of possession, and brings the present action 
to recover possession of the real property * 
consisting of a house, &c., and of her hus- 
band's share in the whole of the personal pro- 
perty, viz, of the capital with which their 
joint trade was carried on. 

The Principal Sudder Ameen gave plaint- 
iff a decree both for the realty and person- 
alty, fixing the latter at rupees 10,500, 
because the defendant, though called upon to 
produce her accounts, had failed to compij 
with the order of the Court. 

An appeal is preferred from this decision bj 
the defendant. She admits the right of the 
plaintiff to the half share, both of the realty 
and personalty, and acquiesces in the order 
regarding the former, but objects to the order 
regarding the latter, on the ground that the 
amount has been fixed arbitrarily, and not 
after due enquiry as to what are the real 
funds of the parlies : and thouiih, it is said, 
that she disobeyed the order of the Court, and 
that in consiquenco the Judge had no means 
of fixing the value of the personalty other 
than tliat he adopted, yet no summons wis 
served upon her, nor was she legally required 
to produce her accounts. 

On 2:th January 1864, the appeal came up 
for the decision of this Court, and this Court, 
on the representation of the Counsel for the 
appellant, considered it advisable to send for 
and examine the summons which had been 
issued upon the appellant, aqd the return 
made to them. 

From the return made by the Lower Court, 
it appears that no summons requiring the 
product iou of accounts was served on the 
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iippelknit, bat that her vakeel was required 
by the Principal Sudder Ameen to cause 
his client to produce the accounts. Now, 
(lie requisitions of the law on this point are 
rery ph%in, and cannot be set aside by 
tny Jud^e who may think some other mode 
of procedure more convenient or as eifectual. 
Settiim 166of Act VIII 1859 drives power 
to the Court to send for and examine any 
parry to a suit, and to inspect any documents 
in his possession. In such cases the Court 
i is required to issue a summons on the pnr:y. 
Section 152 slkowe what the summons is to 
eontain if the witness be required to attend 
aad give evidence, as well as produce docu- 
! roents — Section 153 what, if documents only 
: ire required to be produced. Section 154 
i ind following show how a summotis is to be 
! served. If the pleader of a party to a suit 
j have authority in writing filed in Court to 
make any application for appearance of such 
parry, the summons to produce documents 
miglit, in the case of a female, be served up- 
on him, a course prescribed in ordinary cases 
by Section 18 of tl«e Code ; but, under any cir- 
cumstances, a written summons, describing in 
sufficiently distinct terms the nature of the 
documents required, must he issued, and a 
verbal order to the pleader is insufficient 
and is not such a summons as is contemplated 
by Uw. Under these circumstances, we re- 
verse the decision of the Lower Court in re- 
gard to the personalty, and direct the Princi- 
pul Sudder Ameen, after issuing a summons 
in the manner indicated above and examining 
ibe accounts of the defendant, if produced, 
to drtcrmine tlie amount of personalty to 
which the plaintiff has a right. 



The 15th April 1864. 

Freseni : 

TheHou'bleC. B. Trovor and A. T. T. 
Peterson, Judges. 

Market (Profits of)— Rent. 

Case No. 1761 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca^ 
dated the i9th* March 1863, modifying a 
decision passed by the Moonsiff of that 
District, dated the 9th September 1861. 



Denonath Roy (Defendant) Appellant^ 

versus 

Gooroodoss Ghosal (Plaintiff) Respondent. 

Mr. C, Gregory and Baboo Oreeja 
Sunkur Mozoomdar for Appellant. 

Baboos Kalfy Mohun Doss and Mohi?iee 
Alohun Roy for Respondent. 

Where A permitted B to build a haui at his own 
expense on A's land, it was held that A bad. impliedly 
admitted ^ as a tenant, and havini; so admitted him, 
was eutitled as zemindar to rent fur the land occupied 
by B, but not to the share of the profits of the havf, 

Trevor, J, — In this case the plaintiff sued 
for a moiety of the land on which a haut 
stood, and for the whole proceeds arising 
from a market erected on his own and the 
def«'a«lant*8 lands at his own expense and 
with the leave and license of the defendant. 
The defendant admitted that plaintiff was 
entitled to a muiety of the laud, but he 
denied plaintiff*s claim to the whole of the 
proceeds of the haut, and he claimed a half 
of the proceeds of the haut, inasmuch as it was 
situared on his land. The Principal Sud- 
der Ameen gave plaintiff a decree for the 
moiety of the land and for the entire pro- 
ceeds of the haui during the period of his 
dispossession, inasmuch as the haut was built 
entirely at his own expense and with the 
leave and license of the defendant. 

Defendant now appeals specially, urging 
that, as a moiety of the laud sued for is his, he 
is entitled to half the proceeds of the haut 
standing upon his own land ; that the per- 
mission to the plaintiff to bnild the haut ou 
his laud at his own expense did not deprive 
him of his right as zemindar to the profits 
of the haut standing on his own laud ; and 
that the Lower' Appellate Court's decision 
should be modified, and plain tiff^s decree 
should be limited to the profits of the haut 
standing on the land belonging to him. 

We think that the contention of the 
defendant will not hold water, and that by 
permitting plaintiff to build a haut at his 
own expense on his, defendant's, lands, he has 
impliedly admitted the plaintiff as a tenant 
of his own,, and having so admitted him, he 
is entitled as zemindar to rent from th^ 
plaiutiff for the land occupied by him, but 
not to the share of the profits of the haut. 
This judgment does not and cannot in any 
way prejudice any right which the defendant 
may have to sue for rent from the plaintiff. 
The special appeal is dismissed without costs 
under the circumstances. 
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The 19lli April 1861. 

Present : 

The Hon'ble C. B. Trevor aud F. A Glover. 
Judges, 

Sale hj Ouardian of Minor— Neces- 
sity. 

Cose No. 1784 of 1863. 

Spreial Appeal from a decision passed by 
ike Judge of Shahabad^ dated the \st 
ApriU 1863, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 23/rf September \S62. 

Maha Beer Pershad Sing (DefeLdaut) 
Appellant, 

versus 

Dumreerain Opadhya (Plaintiff) Respondent, 

Jfr. R, V. Doyne Rud Bnhoos Kally Mohan 
Doss and Herti Chunder Banerjee for Ap- 
pellant. 

Messrs. W. L, Mackenzie niid C. Gregory, 
Moonshee Ameer Alt, and Baboo Chunder 
Madhuh Ghose for Rt.'Bpondeiit. 

Tiiough the lender of money, borrowed by the vuerdian 
of A minor for the payment of a family debt, is bound 
to enquire into tlie necessity for the loan, and to s.itisfy 
himself as well as he can that the j^uardian is acting for 
the benefit of the estate, yet, if he does so enqtiire, and 
«cts honestly, ihe real existence of an alleged sufficient 
ond reasonably created necessity is not a conditiou pre- 
ceileiit to the validity of his ch'irge, nnd he is not, under 
Kuch circumstances, bound to see to the application of his 
money. 

Glover, J, — The special respondent 
(plaintiff in the Court below) in this ciioe sued 
10 recover possession of Mouzah Toidfagee- 
pore, which lie alleged to have been wrong- 
fully alienuted during his minority by his 
mother acting as his guardian. 

Both the Lower Courts held that no ne- 
cessity for the sale was proved, and that ac- 
cording to law such necessity must be shewn 
before alienation could be legal Thry there- 
fore decreed special respondent's claim 
against the purchaser with mesne profits and 
in threat. 

We think tl»at the Lower Appellate Court 
iias taken too high a view of the special 
a[)pe)Iant's responsibility in this case. He is 
nowhere shown to have acted mala fide, 
nor is it contended that, so far as he was con- 
cerned, the sale was unfair, or the price paid 
disproportionately small. 

A lender, under the circumstances of a case 
like the present, is undoubledly bound toon- 
quire into the necessity for the loan, and to 
satisfy himself as well as he can, with refer- 
ence to the purtii'S with whom he is dealing, 
that the guardiau is acting for the benefit of 



the estate. But if he does so enquire, and 
acts honestly, the real existence of an alleged 
sufficient and reasonably created necessity it 
not a condition precedent to the validity of 
his charge ; and under soch circum8taneeB,he 
is not bound to see lo the application of kia 
money. 

In the present case it is shown that the 
money advanced by special appellant was 
appropriated to the payment of a family debt, 
and the ruling of t^e Privy Council in the 
case of Hnnooman Pershnd Panday, dated 4th 
July 1856 (Moore's Reports, Vol. 6) applies. 

The appeal is, therefore, decreed, aud tlie 
case remanded to the Judge Tor further en- 
quiry, with reference to the above remarks. 



The 19th April J 864. 

Present : 

The Hon'ble C. B. Trevor and F. A. Glover, 
Judges, 

Buildingr (on another's land) ~ Ae- 
quieaoenoe. 

Case No. 1795 of 1863. 

Special Appeal from a decision passed hy 
the Principal Sudder Ameen of Uooghly^ 
dated the 2Zrd February 1863, modifying 
a decision passed by the Officiating Moon- 
siff of Pandooah, dated the 18/A Jnly 
1862. 

Hurrochunder Mookerjee (Defendant) 
Appellant, 

versus 

Hullodhur Mookerjee (Plaintiff) 
Respondent, 

Baboo Roinanath Base for Appellant. 
Baboo Nil Madhub Sein for Hespondent. 

If a person stands by and allows another to erect i 
pucka buildin;; on his land, he must be considered lo 
liave acquiesced in the act, aud therefore cannot sue for 
the demoUtion of the building, but only for damafreat or 
for the rent of the land on winch the buikUng stands. 

Trevor, J, — Plaintiff sued for the price 
of cc^rtain bricks and wood forcibly taken by 
the defendant, and for the demolition of a 
hnuse built partly on his land. 

Tlio defendant pleaded that the wood nod 
bricks are his property, and tliat the house 
is built on his own land. 

The Lower Court found entirely in plaint- 
iff's fovor. 

Defendant now appeals* specially, urging 
1^^, that, as plaintiff stood by and saw the 
erection of the house on his land, he cannot 
now demolish it, but, under the precedent 
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of 2lBt September 1B58 (page iol) of de- 
cisions of that year, must sue for dumages ; 
and, 2ndlyy that the Lower Court has not 
gone fully iuto the question as to the property 
ill the brick and wood, nor applied the Law of 
Limitation as plt'aded by him. 

Oti the second point wo see no ground for 
interfering with the decision of the Court. 
The point was not raised in the Lower Ap- 
pellute Court, and so cannot be raised here. 

On \\i€hjirst point we think there can be 
DO doubt. \f i\ person stands by and allows 
i'noiher, in this case a sharer, to build ^ pucka 
building on his land, he must l>e considered 
to have acqu Aced in the act, and there- 
fore he can only resort to an action for 
dnniHges, or for the rent of the hind on 
which the building stands. We, therefore, 
strike out so much of the Principal Sudder 
Ameen*s decision as directs the demolition of 
the building raised by the defendant. 

Both parties in this case will bear their 
owu costs in special appeal. 



The 19th April l8Gk 
Present: 

The Hon'bJe W, Morgan nnd ShumboonaUi 
Pundit, Judges. 
Juriadlotioii. 
Case No 2693 of 1863. 
Spteial Appeal from a decision passed by 
the Judge of Rnjshahye^ dated the \st 
Julif 1863, reversing a decision passed 
by the Principal Sudder Ameen of thai 
Diitrict, dated the 4M September 1862. 
Doorga Soonder Roy and others 
DefendunU) Appellants^ 

versus 

Jumoona Moye Debia (Plaintiff) 
Respondent. 

Baboos Debendronarain Bose and Gopal 
Lall Mitter for Appellants. 

Baboos Mohesh Chunder Chowdry and 
Mohinee Mohun Roy for Respondent. 

There is notbini:^ in law to prevent a Court, in a suit 
for money brought against defendants living within its 
jvisdictioa, from enquiring into the proceeds of an 
«Mite (ituated beyond It, in order to fix the amountdue 
to the pUintiff and payable by the defendants. 

Shumboonath Pundit, «7. — In this case 
defendants appeal against the decree of the 
Lower Appellate Court passed against them 
on the suit of the plaintiff, their sister, in- 
ilitoted in Zillali Kajshahye, for return of 
iBoney appropriated by them during their 



management of her estate. Respondent 
also, under Section 348 of Act VIII of lSo9, 
offers objections to certain items of deduc- 
tion allowed b^ the Lower Court. 

In the appeal of the defendan t s, we do not see 
any legal ground to interfere with the decision 
of the Lower Court. All suras which they 
were legally entiiled to deduct have been 
de<lucted, and what they further ask to be 
deducted, bus partly been already allowed to 
them, and the remainder i» not, for the reaHons 
given by the Lower Court, a proper dedue- 
tion. Part of the property, the proceeds of 
which were the subject matter of investigation 
in the cane, was situated in Rungpore ; and the 
Lower Appellate Court, thinking that it could 
not legally empower an Ameen attached to it 
to make an enquiry regarding the proceeds 
of an estate situated beyond the Utter dU' 
trict, has excluded the collections of tlia 
estate situated in Rungpore from calculation. 
With regard to this item, the objection of tliQ 
respondent is clearly good. There is no- 
thing in law to prevent the Rajshahye Court, 
in a Buit for money brought against defend- 
ants living within its juritidiction, from en- 
quiring iotc»the proceeds of an estate situat- 
ed beyond it, in order to (ix the amount due 
to the plaintiff and payable by the defendants. 
The appeal of the defendants is dismissed 
with costs, and the objections of the respond- 
ent decreed ; and the decree of the Lower 
Court amended wiih costs to the extent of 
the money disallowed 'as the proceeds of 
the estate situated in the Rungpore District. 
The objection of the respondent to the ex- 
tent that the decree of tlie Lower Appellate 
Court has been upheld beyond this amend- 
ment, is rejected with costs. 



The 20th April 1864. 

Present : 

The Hon'ble F. B. Kemp and A. T.T. 
Peterson, Judges. 

Res Jadloata--SBtoppel--PrlTltj la 
estate. 

CaseNo. 498of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bhangut' 
pore, dated the \Zth May 1863. 
Munmohun Sing (Plaintiff) Appellant, 
versus 

Amritnath Chowdree and others (Defendants) 
Respondents, 
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Bahoos Dwarkanath Milter^ Banee Madhab 
. Bauer jee uiid Homesh Chunder Milter 
foi* Appellant. 

Mr. J. W, B, Money and Baboo Ashootosh 
Dhnr for Respondents. 

A <Ieci8ioo in a former case in which a mere quentinn 
as to the use of^ the water in a water-course arose, cannot 
operate as rejt JtM/ico/a in a subsequent case in which 
the subject mutter is whether the defendants have the 
right of throwing up an embankment and obstructing 
the water-way. 

The effect of verdicts (whether upon parties or pri- 
vies) must altofi^ther depend on the question whether 
the same point was actually in issue in the forni.r and 
present suita. 

Kemp, J. — This was an action for the 
removal of a dam erected by the defendant 
in a ** damad" or artificinl channel used for pur- 
poses of irrigation. It is alleged that the 
defendants, erected this dam on the 1 2th 
July 1858, and thus closed the channel and 
prevented the water from reaching Monzahs 
Kulehatur and Neelatur, the estates of the 
plaintiff. The prayer of the plaint was 
that the dam he removed, and for confirm- 
ation of the plaintiff's right to keep the 
channel open according to a loiter standing 
custom, by reversal of the decision of the 
Sessions Judge of Bhaugulpore, dated the 4th 
^ay 1859. The suit was valued nt Rs. 
] 2,320-1- 1 0, aud was instituted on the 2nd 
May 1862. 

The principal defendant, Amritnath 
Chowdry, raised a preliniinary objection 
that the suit of the plaintiff was barred by 
Section 2 Act VIII oT 1859, inasmuch ns the 
former proprietors of Mouznhs Kulchatur 
and Neelatur, whose representative the 
plaintiff is brought a suit against Dwarka- 
nath Ghose, the proprieter of Tuppnh Sooja- 
iiuggur, for the same cause of action, viz, 
to assert their right to use the water of the 
Kaj Damad, and that this suit was di8mis.<*ed 
for want of proof of such right by the 
Lower Court on the 29th March 1856. 

It is unnecessary to notice the answer on 
the merits, as the suit was dismissed with- 
out entering upon them, on the ground that 
the suit being (to use the words of the 
Principal Sudder Ameen) "affected by Sec- 
tion 2 Act VIII of 1859, it must be nt once 
dismissed without reference to the other cir- 
cumstances of the case." 

Dwarkanath Ghose, the proprietor of 
Tuppah Soojauuggur, answered briefly to the 
following effect : — That he bad purchased a 
one anna share in Mnuzahs Kulchulur and 
Neelatur ; that he had not taken out execu- 
tion of the decree of the Sudder Court dat- 
ed the 29th March 1856, according to which 
he liui the exclusive i ight lo use the water 



flowing through the Rnj Damad ; and that be 
has no objection to the irrigation of the laada 
of the aforesaid Mouzaha Kulchatur ai4 
Neelatur with the water flowing throvgbtlie 
Baj Damad. 

In appeal, it is urged by Baboo Dwarka- 
nath Mitter, the pleader for the appellant, 
that the judgment of the Principal Sudder 
Ameen must be reveriied, and the suit re- 
manded for trial on the merits, inasmuch at 
the plaintiff was neither a party nor a privj 
to the soit decided by the Sudder Court ; 
and, further, that the cause of action and sub- 
ject matter of that suit were not identieal 
with those of the present suil^ 

The learned Counsel, Mr. Money, on tiie 
other hand, contended that the subject mat- 
ter of the present suit is identical with 
that of the suit decided by the Sudder 
Court on the 29th March 1856. That the 
channel through which the plaintiff claima 
to have the water to run into his vilUges 
is the same channel as was the subject of 
dispute in the former suit ; in short, that the 
plaint in this suit is the same in substance 
as that of the former suit, with a mere co- 
lorable variation. 

We are clearly of opinion that the 
decision of the Principal Sudder Ameen 
is wrong, and that the suit must be retnanded 
for trial on the merits, the evidence on the 
record not being sufficient to enable this 
Court to pronounce a satisfactory judgment. 

The doctrine of **r«s adjudicata" must 
never be too widely construed, as great in- 
justice may be done, if a Court refuses 
to entertain a suit which has not reallj 
been heard before (Macpherson's Civil Proce- 
dure, page 49). 

The subject matter of the foi:mer litiga- 
tion which terminated in the judgment of 
the late Sudder Court dated the 29tli March 
1 856, was not the same as the subject matter 
of the presetit suit ; the parties were not the 
same ; the issues were not the same ; and the 
claim which is sought t^ be enforced in the 
present suit is quite distinct from the olaun ia 
the former suit. 

Ou turning to the decision of the late 
Sudder Court dated the 29th March 1856, 
we find that there were two suits, oae in 
which Dwarkanath Ghose, the proprietor of 
Tuppah Soojanuggur was plaintiff, and 
Mussamut Doorgamonee and others were 
dofendnuts, and the other in which MuwtR- 
mat Doorgamonee and others were plaiutiif> 
and Dwarkanath Ghose was defendant. 

Dwarkanath Ghose sued for the confinn.i- 
.iiiU of iii.H rigiit to tho 60le use of a water- 
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CMFM called Ibe Bi^ Damad, and alleged 
UmI Che respondeats in that 8uir> the then 
|W»prietorsof Mouxahs Kolcbatur and Neel- 
ator, bad no right whatever to the use of the 
water. He admitted that, in excavating the 
said water-oourse, injurj was done to the 
landfl of M ouxah Malook, the property of the 
predeeeseor of the respondent in the present 
appeal ; and that, in consideration of such 
ii^orj, a aser of the water for one day 
io the week was granted to him. The 
othev Bait was brought by certain ryots 
aad fcrmers claimiog the right to use the 
waters 

The Sudder Court decided that the water- 
eoQrse, the subject of dispute in those suits, 
was an artificial construction excavated by 
the ancestor^ of Dwarkanath Ghose, and 
flowing almost exclusively through his estate 
of Tuppah Soojanuggur ; that, such being the 
case, the Court could not presume that any 
other party had a right to the use of the 
water of that water-course; that the pro- 
prietors of Mouzahs Eulchatnr and Neelatur 
had failed to prove that they had ever en- 
joyed the use of the water for the purpose 
of irrigating those villages ; and that the 
eidnsive right of the water-course then in 
dispute, with the exception which had been 
Blade by him in favor of Boloram Chowdree, 
▼efted in Dwarkanath Ghose. The result of 
the decision of the Court was that the suit of 
the farmers and ryots of Kulchatur and Neel- 
ttnr was dismissed, and the suit of Dwarka- 
nath Ohose was decreed, and he was declared 
to have a title to the exclusive use of the 
water-course which flows through his 
zennnda^ee of Soojanuggur. 

Now, it IB clear that the subject matter of 
these suitB is not identical with the subject 
matter of the present suit In the former 
iaU8,a mere qnestlon of the use of the water 
arose i in this suit the subject matter is whe- 
ther the defendants have a right to throw up 
•0 oabankBient and obstruct the water-way. 
He learaed Counsel for the respondent 
•ODtenda that his client is privy iu estate 
with the proprietor of Soojanuggur ; and, as 
the former suit was between the maliks of 
8aqjaouggor and the maliks of Kulchatur and 
Ne^itlwr whom the plaintiff represents, the 
^Mfttiff 18 estopped by the decision of the 
&ditr Court. The Coonsel oiled Smith's 
Leading CaseS) Doe vs. Oliver, Vol. 2, 
fspl 44^443 ; andBlakemore vs. TheGla- 
iBe%an Gaaal Company, 2 C. M. and B., page 
lUt Street vs. Broddlngtoo, 6 Espinaase 
paf»66. 



We observe that this plea was not 
raised in the Lower Court, but we 
are of opinion that there is no forc^ 
in this argument, and that the cases quoted 
bj the learned Counsel are not applicable to 
the case before us ; for the effect of ver- 
dicts whether upon parties or privies must 
altogether depend on the question whether 
the same point was actually in issue. The 
defendant in this suit may be entitled to the 
use of the water for 24 hours in the week 
by grant from the proprietor of Soojanuggur, 
but that would not give him a right to put 
up an embankment, and thus obstruct the 
water»course. The plaintiff sues for the re- 
moval of this embankment, and it may be that 
the removal would cause injury to the defend- 
ant's easement, and on the merits this question 
will be worthy of consideration ; but it is 
clear that the doctrine of privity in estate with 
the proprietor of Soojanuggur will not 
extend to an independent act such as forma 
the cause of action in the present suit* 
The learned Counsel and his co-pleader 
admit that there is no evidence on the re-' 
cord to establish the identity of the '' bund" 
in dispute in this suit with the locality in 
dispute in the former suit. We, therefore^ 
reverse the judgment of the Principal 
Sndder Ameen, and remand this suit for 
trial on the merits. Costs to follow the 
result. 



The 21st April 1864. 

Ih'esehi : 

The Hon'ble F. B. Kemp and A. T. T. 
Peterson, Judges. 

OnxLB probandl— Joint Slndoo FamUjr 
— Allegration of separate propartj— 
Znterest. 

Case No. ol9of 1863. 

Regular Appeal from a decision passed b^f 
the Principal Sudder Ameen of 24-Per- 
gunnahs, dated the 19M August 1863. 

Fiannath Chowdhry (Defendant) Appellant, 

versus 

Kaahinath Roy Chowdhry (Plaintiff) 
Respondent. 

Baboos Chunder Madhub Ghose and Tka- 
koordoss Mookerjee for Appellant. 
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Baboo Ashootosh Dhur for Respondent. 

In a suit foramoiety of money recovered in execution of 
a decree for the benefit of a joint estate, where the defend- 
ant alleged that the money was his separate property, 
it was held that the "him of proof was on the defendant, 
and that the mere fact that the plaJntiifa had permitted 
the defendant in his capacity of manager of the joint 
fiunily, to draw oat monies in execution of a decree 
without objection on their part, would not raise the 
presumption that the money did not come from the 
stock, and shift the burtlen of proof upon the plaintiffs.— 
Held also that, as the plaintiffs permitted tne defend- 
ant to draw out this money without objection on their 
part in 1262, and made no effectual demand till they 
sued in 1268, though a separation took place in L256. 
they were entitled to interest only from date of suit, and 
not from the date that the money was drawn out and 
appropriated by the defendant 

Kemp, J. — The features of this case 
differ from those of No. 518 to this 
extent, that the defendant drew out the 
money (one moiety of which the plaintiffs 
claim) from the Court in execution of a 
decree without objection on the part of the 
plaintiffs. 

The money was advanced, and the decree 
obtained when the family were joint. The 
onus of proving that the money was the se- 
parate property of the defendant is upon 
him, and he has failed to give any reliable 
evidence in support of his plea. The mere 
fact that the plaintiffs have permitted tlie de- 
fendant in his capacity of manager of the joint 
ftimily, to draw out monies in execution of a 
decree without objection on their part, will 
not raise the presumption that the money did 
not come from the joint stock, and shift the 
burthen of proof upon the plaintiffs. We 
dismiss the appeal with costs. 

The plaintiffs, respondents, have preferred 
a cross-appeal under the provisions of Sec- 
tion 348 of the Code of Civil Procedure. 
They contend that interest should have been 
awarded, not from the date of their suit, but 
from the date the defendant drew out the 
money and appropriated it. 

The Principal Sudder Ameen has applied 
the provisions of Act XXXII of 1839. We 
think that this is not a debt, but a wrongful 
approprintiou of monies belonging to the joint 
estate. The Court, in awarding interest, 
exercises a due discretion. We, therefore, 
think that, taking into consideration that the 
plaintiffs permitted the defendant to draw 
out this money without objection on their 
part in 1262 B S., and that the present suit 
which was the first effectual demand was 
not instituted until 1268 B. S., though a 
separation admittedly took place in 1256 B. 
S., the plaintiffs are entitled to interest only 
from date of suit. We dismiss the appeal 
with costs. 



The 21st April 1864. 

Present : 

The Hon'ble W. Morgan and Shumboonith 
Pundit, Judges. 

Xflmltation— Salt by Onr-pntnaedar 
to resume inyalid lakherc^. 

Case No. 2518 of 1868. 

Special Aftpeal from a derision passed Ay 
the Principal Sudder Ameen of Midna* 
pore, dated the I4th August 1863, reterS' 
ing a decision passed by the Sudder 
Ameen of that District, dated the 2md 
July 1863 

Sheikh Busseerooddeen (Defendant) 
Appellant, 

versus 

Shibpersad Chowdry (Plaintiff; Respondent. 
Baboo Rally Prosunno Dutt for Appellant 

Baboo Bailee Afadhub Banetyee tor- 

Respondent. 

According to Clause 14 Section 1 Act XIV of 1859, a nk 
by a dur-putneedar, who purchased at a n^ vnte 
Reguktion VIII. 1819, to resume an alleged invaHd 
luklieraj tenure, must be brought, not witnio 12 yean 
from the date of his purchase, but within 12 yean fieoi 
the date when the right to sue aocmed to the penoe 
under whom he claims. 

Morgan, J. — The suit was brought by 
the dur-putneedar who purchased at a siila 
under Regulation VIII of 1819, to resume 
an alleged invalid lakhernj tenure. The suit 
was instituted within 12 years from the 
date of the plaintifTs purchase o£ his putnee 
tenure. The defendant relied upon the Law 
of Limitation contained in ActXlYof 1859 
Section 1 Clause 14. The Court of firet 
instance held the suit barred by limitation. 
But this decree was reversed by the Lower 
Appellate Court on the ground that the snit 
having been brought within 12 years from 
the time when the l)laintiff purchaaed wm 
within time. But from the words of the 
Law of Limitation to which we have referred, 
it is clear that such suit must be brooglit 
within 12 years from the time that the right 
to bring it accrues, either to the person 
suing or to any person under whom lis 
claims. This right has accrued to the semia- 
dar more than 1 2 years before this suit, sod 
the dur-putneedar is barred by law. 

VlTe reverse the judgment of the Lower 
Appellate Court, and uphold the decree of ilio 
Court of first instance, allovriog this sppetl 
with costs. 
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The 22nd April 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Jbdowed Property— aeUnqalBhment 
^Utnltation — X*ooal Invest ig^atlon 
^Bvidenoe (Nazlr*s report). 

Case No. 447 of 1863. 
Regular Appeals from a decision passed 
by the Principal Sudder Ameen of 
ii'Pergunnahs, dated the \2thJutte 1863. 
fittzl Euliim (Defendant) Appellant, 
versus 
Itoonsbee Lntafnt H"S8eiu and others 
(Plaintiffs) Respondents. 

Mr.R. T, Allan and Bahoo Kishen Kishore 
Ghose for Appellant. 

Mr, C, Gregon/ and Baboo Debender 
Narain Hose for Respondents. 

Case No. 448 of 1863. 
Mossarout Khodejoonnissa Bil»ee, widow of 
Puzl EuriiQ (Defendant) Appellant, 
versus 
Ifoonshee Lutofut Ho8*»ein (Plaintiff) Re- 
spondent 
Mmmshee Ameer AH for Appellant. 
JM^o Debender Narain Rose for Respond- 
ent. 
Appeal laid at rupees 11,890-1.5} 

la a c ontest between three trustees or managers of an 
mmmmA e«oh entitled to a third share in the profits 
y tito property, where one of them merely withdrew 
•woBtte contest, it was held that his share conld only 
.w MM to have been relinquished in favor of both the 
'^ "' ^"'' ' ' g partners and to hHvc raerffed in the jceneral 
•^"tto be rendered by the trustees or managers. 

IfohBiitation applies m the case of persons holding 
•■•WW propertr in trust and under accountability ; 
waojeonaidoration should be shown in such a case to a 
pirauff who brings forward claims so stole and anti- 
qtiMtfaat difficulty arises in finding any reliable 
Mm wberaby to decide on their validity and extent. 

B^reportof a Nazir deputed to enauire into the 
^S?S!R fi .^il Pjop^^^'fy »n dispute under Section 180 
am vm of 1869, is not inadmissible because he was 
attaa Ameen Appointed under Act XII of 1856. 

StUm-Karr, «/.— This was a suit for a 
•MMleiBeDt of accounts and profits in certain 
fl»periie8,rent-fheeand rent-paying, of which 
Aa an cestor of the litigants had made an en- 
Mttcitt for pious and charitable purposes. 
A^Har suit between the same parties was 
-iaoiiBd ID i857 {see Sadder Decisions, page 
•4i)'^^***e accounts denaanded were for a 
«hwat period of tinne. 

•^a present suit is for an 8 annas 
*iw .i» ihe profits of the said endowed 
f'psrty for the space of nineteen years and 



a half, being from the last six months of 1247 
to 1266, brought on the allegation that the 
defendants Buzl Ruhim and his brother, the 
late Fuzl Kurim, and after him his widow, 
were the sole managers of the property ; that 
they rendered no accounts ; that they 
have discontinued the practice of religious 
ceremonies and of charital)le donations, and 
have otherwise mismanaged the property. 

The defendant, Buzl Ruhim, denied being 
in possession or management of the property. 
Khodejoonnissa, the widow of Fuzl, ad- 
mitted management, hut said that her 
servants had rendered her no accounts. 
The Principal Sudder Ameen went at length 
into the case, took evidence as to receipts 
and expenditure, formed his own conclusion, 
and ended by giving the plaintiff a decree for 
rupees 11,890 out of their whole claim of 
rupees 48,240. 

The defendants appeal separately against 
the decree, and there is a separate cioss- 
appeal on the part of the plaintiffs under 
Section 348 of the Code. 

The position of the parties with respect 
to the half share of the property is herewitU 
shewn : — 

Dianutulla. 



t. Mahomed Daim. 
I 



S. Moonshee Ameer. 3. Mahomod Majad 



Mahomed Sayod Furf Kurim, marrlad Kho- Hobibnl HoaMin 
deJooDDlsBa. **««w*u. 

i BuU Kuhlm. 

, -< , 

Lutafut Hosseln 
rPIaiotlff.) 

Originally, it is thus shewn, the plalniiffg 
and defendants were entitled each to a share 
of one-third in the property. But in the 
former suit already alluded to, Hubibul Hos- 
sein threw up all claim to his share of one- 
third, which, the plaintiff contends, then fell 
into the common stock, and augmented the 
share of the plaintiff to one-half of the 
whole. 

As regards this point, which was fully 
contested before us on both sides, we think 
it necessary at once to state our opinion that 
the terms of the deed of the Ist of April 
1848, by which Hubibul Hossein waived his 
claim to any share, show clearly that he 
merely withdrew on his own account, from all 
claim and contest. His language on that oc- 
casion does not amount to a transfer of his 
rights to Fuzl and Buzl Ruhim ; nor do we 
think that, had his language been precise and 
positive or to such effect, the plaintiff would 
be debarred from advancing his legal claims 
to his share to the one-third so abandoned 
It IS quite clear to us that the share of Hubib^ 
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ul Hossein could only be said to have been 
relinquished in favor of all the partners, and 
to have merged in the general account, which 
the trustees or managers of the endowment 
MTOttld one day have to render. 

As regards an argument of limitation 
raised for the defendants in bar of the plaint- 
iffs claim, we think it only necessary to 
state at once that no argument of this kind 
can prevail in the case of trustees such as 
the defendants who held the endowed pro- 
pertyi whether such were the original share 
of the plaintiff or that portion of the share 
of Hubibul Flossein that devolved on them, 
in trust and under accountability. 

On the other hand we must observe that 
the delay of the plaintiff in suing for his 
share of the profits, especially after the 
result of the long litigation which only ter- 
minated in 1851, is wholly unaccounted for ; 
and that in conformity with the best author- 
ities (Story on Equity, page 611), we shall 
not be disposed to treat with any tenderness 
a plaintiff who has shewn such laches, and 
has brought forward claims so stale and 
antiquated that difficulty arises in finding 
any reliable evidence whereby to decide on 
their validity and extent. 

We have heard most of the evidence for 
the plaintiff and for the defendants, and we 
]bave carefully examined the basis of the 
Lower Court's decision which we find to be 
based mainly on the accounts taken of the 
receipts in the litigation which commenced 
before 1846, and ended only on the 25th of 
March 1851. 

We agree, g^ierally, with the Lower 
Court on the estimate which it has formed 
of the evidence, oral and documentary, ten- 
dered by the defendants. It is not satisfac- 
tory, and we cannot but hold it highly im- 
probable thlit the assets of a property scat- 
tered through many populous and rich vil- 
lages in Baraset should have been wholly 
inadequate to the calls made on it for pious 
and charitable disbursements, which, it is 
tolerably clear, have of late years decreased 
in amount. In deciding this suit, then, we 
discard this evidence for the defendants al- 
together. 

But neither do we think the accounts of 
the previous litigation, on which the Lower 
Court has relied, ought to form the sole basis 
of our decision. And we observe thai the 
liower Court has rejected as illegal the 
report of the Nazir who was deputed to 
enquire into the condition of the property 
under Section ISO of the Code of Procedure* 



Why this official's report should not be evi- 
deuce, merely because he was not an Amees 
appointed under Act XII of 1856, we wet 
wholly at a loss to discover, when we con- 
sider the provisions of the Section quoted. 

We take, therefore, his report to Ifhidi 
the defendant made no objection on the score 
of inadmissibility, as well as the evidence on 
'the plaintiff's side, and we compare then 
with the accounts tendered in the last soit^aod 
then admitting that it is out of the question to 
strike a balance with any thing more tliantn 
approximation to the real state of things, we 
fix the income of the share representing ^ 
damages to which the plaintiff is clearly en- 
titled much as a Jury would assess the atM 
in a case for damages. 

And, in this view> we are proceeding on 
fair and equitable principles in ruling that 
the assets of the lands, rent-free, with rent- 
paying, shall be taken to be one rupee the 
beegah all round. This, for lands so situat« 
ed, cannot be either very excessive or very 
inadequate, and the plaintiff has only fahn- 
self to thank for the delay which has render- 
ed it impossible to say for certain what liss 
been the exact rent of these lands for tlie 
whole of the long time during which no ae- 
couuts have been rendered or called for. 

Next, we have to consider the extent of 
the lands on which rent at this amount must 
be considered as having been received. Herfe 
we have heard the cross-appeal of the plaint- 
iff for the 652 beegahti of land resumed 
by Government, and settled with Fhzl 
Kurim on the 15th of April 1850, whidi 
Innds have been excluded from the decree. 
After hearing the arguments on both sides, 
we are of opinion that the Lower Court hie 
erred in ruling that the plaintiff was boanA 
to sue under Act XIII of 1848 for hh 
separate rights within 3 years after the set- 
tlement had been concluded with Fuel 
Kurim. The settlement papers expressly 
say that the rights of other shareholders are 
not prejudiced by the engagement entered 
into by Fuzl ; and, looking to the principle 
which must guide us in the decision <tf this 
whole case, we can hold this part «fihe ^en- 
dowment to have been held like the rest by 
the defendants in their capacity of trustees 
and managers for the other sliat^eAioldere. 
In this view no such limitation applfet. 
We, therefore, admit the right of the piaat- 
iff, as contended in his appeal, to have this 
property included in his cleim. Bat tie 
wholly reject his claim to 5 kahana of riee, 
and his claim on account of 80tti€f houses WfeMi 
the defendants are said to have iJ{owt4-to 
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Ui iaio dtarepfth*. The olaiin to the rice 
^fftamtly resis on the old litigation, which, 
ilJt giBTelj argued, shows that this amoant 
office ttnst have remained over and above 
ibr nbseqaent years. It is obviously quite 
treasonable to require defendants to ac- 
coMt for the disposal of this raw produce at 
ineh a distance of time, during which any 
riie in store was doubtless properly expend-. 
64 and the claim on account of the houses 
js^ply preposterous and rests moreover 
OB very uncertain evidence. 

We take, then, the following lands and no 
eifters, neither gardens nor tanks, as liable 
ftt ^ plaintiFs 8 annas share of the 



Nij Jumma 
Mahatran 
> Beaumed ditto 



Beegahs. 

1,989 

629 

662 



8,260 

Hiis will give a return, at one iiipee per 
%Sbgah, of 3,260 rupees a yean 

From this we must deduct the Oovern- 
nent revenue on the resumed mahatran 
lands, which the settlement shows to be 410 
rupees a year. And, as regards expenses, 
we shall allow an annual round sum of 2,000 
rupees for the establishment and for pious 
tnd charitable es^penses, &c., which sum is 
very nearly the amount taken in the former 
lait^ and cannot be very wide of the mark 
taken by the witnesses for the plaintiff, who 
sdnitthafy during the life-time of FuzlKurim, 
the festivals of tlie Eed and the Mohurrum 
were still celebrated with some show of 
MMs and that guests were entertained 
.feitk something of liberality. 

We cannot, however, admit that, since the 
dsalh of Fuzl, the expenses can have sunk 
M low as one hundred rupees a year, and 
from this date, which we are certified is the 
dikof Jysto 1263, we shall allow a reduc- 
tion of only one-half in the Said expenditure, 
JKbiA will reduce it to 1,000 rupees a year. 

While admitting the plaintiff's legal right 

ts demand •aa account of the profits, we con- 

-•HaUoiw fekn to exercise this for one day 

Wjottd. 12 years ; and we shall thus treat 

,4hb ease as one of a demand for wasilat 

vsder a very recent ruling of a Full 

of Ihks Court, has been limited to the 

I period, although the origin of the 

1||^ extended much beyond 12 years. 

'- A^Si^er can we allow that any claim to 

Mf "part of the share of Hubibul Hossein 

^Mi arise io the plaintiff's favor before this 

-ihMe was aotaiUl^ surrendered and fell into 



the common acconnt. But this surrender 
happens to be about 12 years and a few 
montlis previous to the present snit. The 
decree will, therefore, be for the plaintiff for 
one-half of the profits, calculated at the 
above rate and subject to the above deduc- 
tions, for 12 years, with interest at twelve 
per cent, from the date of this decree. 

The only point now remaining for con- 
sideration is whether the decree shall run 
against both defendants or against the widow 
of Fuzl only. Seeing that the property of the 
latter is ample to meet this claim ; that, in 
her written statement, she admitted her sole 
possession to the exclusion of her husband's 
brother ; that the oral evidence to possession 
and management by Buzl is not very precise 
or satisfactory ; and that the pleader for the 
plaintiff is content to take a decree against 
the widow only, — we restrict the operation of 
the decree to her and to the property which 
she holds either in her own right, or in that 
of her husband Fuzl Kurim. 

Buzl Ruhira will be discharged from liabil- 
ity, payiug his own costs of suit. 

The decision of the Lower Court will be 
modified accordingly ;and seeing that we are 
not satisfied with the conduct of plaintiff 
throughout, both parties, plain tiff and defend- 
ant, may pay their own costs in this appeal ; 
costs in the Lower Court being awarded to 
liie plaintiff against Khodejoonnissa io pro- 
portion to the amount now decreed in her 
favor. 



The 22nd April 1864. 

Present : 

The Hon'ble ShumbooiiAth Pundit, Judge. 

BIndoo Xaw— Adoption (of Xioper's 



). 
Case No. 204 of 1864. 

AppiieaHon for review of Judgment passed 
by Justices Morgan and SknmbooniUh * 
Fundit in Special Appeal No. 1235 of 
1863, dated the 1 5th o;/ January \S6A. 

Aunud Mohun Mozoomdar and others, PsH^ 
tioners, 

versus 

Grobind Chunder Mozpomdar aod others. 
Opposite Forty. 

Roy Sreenath Sein for Petitioners. 

6enM€.— The Hindoo Law does not preyent a leper 
from giving iiis son in adoption. 

Petitioner contends that the Lower 
Court did not find any issue for the de- 
termination of the question whether the 
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natural father of the adopted son being sick 
of leprosy, could legally give his son in adop- 
tion. Now the adoption was at issue iu 
the case, and it was not at all necessnry to 
make separate and distinct issues regard- 
ing the several acts and proceedings connect- 
ed with the adoption. The petitioner as 
plaintiff wus bound to prove, first, the fact that 
the natural father w.us so sick, that, under 
the Hindoo Law, that disease could operate 
as a bar to his power to give his son in 
adoption. The petitioner does not pretend 
to say that he has done do, and his pleader 
here cannot shew any text in support of 
his Hindoo Law point. As there is no proof 
of the fact of the diseased state of the na- 
tural father, and also nothing to suggest 
that, assuming the fact to be as the petitioner 
alleges, he is in a position to make anything 
of his law point, I see no reason to admit 
the review^ and so reject this application. 



The 22nd April 1864. 
Pf esent : 
The Hon'ble W. S. Seton-Karr and E. Jack- 
son, Judges, 
Interest. 
Case Ko. 2345 of 1863. 

Special Appeal from a decision passed by 
the Officiating Judge of Hoogklj/y dated 
the 4th Mag 1863, reversing a decision 
passed by the Principal Sudder Ameen of 
that District, dated the [2th August 1862. 

Purbutty Churn Soor (Defendant) Appellant, 

versus 

Promothonath Ghose and others (Plaintiffs) 
Respondents, 

Baboos Banee Madhub Uanerjee and Ke- 
dar Nath Chatterjee fur Appellant. 

Baboos Dwarkanath Milter and Onookcol 

Chunder Mookerjee for Respondents. 

Plaintiffs, in execution of a decree against A^ 
.attached certain money deposited in the CoUectorate to 
which A was entitled ; but were opposed by B allep^ing 
that A'n rights iu the money had been transferred to liim. 
Plaiiitiirs finally succeeded in obtaining the money, 
and now sne B for the interest upon it for the time he 
prevented their obtaining the money. Huld that the 
suit was maintainable. 

Jackson, J. — The plaintiffs in this suit 
had obtained a decree for a certain sura of 
money against one Hurroco«>uiaree Dossee, 
and in execution of this decree iittuched cer- 
tain money deposited in the Collectorafe to 
which she was entitled. The plaintiflis were, 



however, opposed for some, time in obtaining 
possession of that money by the present de- 
fendant, Parbutty Churn Soor, who alkged 
that Hurrocoomaree's rights in it had bean 
transferred to him. Plaintiffs finally succeed- 
ed in obtaining the money, and they now sue 
Parbutty Churn Soor for the interest upon it 
for the time during which he preven ted tbetr 
^obtaining the money. 

Both the Courts fiave decreed the claim. 

On special appeal it is said that the inter- 
est may be due from Huri*oooomaree, but 
cannot be due from Parbutty Churn Soor, as 
he had no legal privity with the plaintiffs and 
had bond fide put forward a chiim to the 
money under an assignment from BLuiro- 
coomaree. 

We think that the Lower Courts are right. 
Parbutty Churn kept the plaintiffs outrf 
their money. He chose to take upon himsdf 
Hurrocoomaree's rights in that money, and 
with it took upon himself her liabilities as 
respects it. He has his redress. But he» 
having injured plaintiffs, must make tlM 
amount of their loss good to them* 

Appeal dismissed with costs. 



The 28rd April 1864. 

Present : 

The Hou'ble G. Loch and E. Jackson, 
Judges, 

BTid^noe — ^Aooouats. 

Case No. 497 of 1863. 

Regular Appeal from a decision passed bf 
the Principal Sudder Ameen of Tirhoot^ 
dated the Sth July 1863. 

Moortee Ram Baboo (Defendant) Appeilmst, 

versus 

Laljee Sahoo and others (Plaintiffs) 

Respondents. 

Mr. (7. Cochrane and Baboo TarucAnaik 

Sein for Appellant. 

Baboos Kishen Succa Mookerjee^ Onookool 

Ohunder Mookerjee, and Bhyrub Chunder 

Banerjee tor Respondents. 

It is unnecesMry to prove by independent evidence th« 
correctness of every single item of an ecooant extendbY 
over 7 years, in tlie absence of any denial o£ lU 
correctness of any one of those items. 

Jackson, J, — The plaintiffs are bankersit 
the town of Patna. The defendaint Moortee 
Ram and his brothers Sreeram and flaree 
Ram carried on a joint banking busiliailia 
the town of Mozufferpore. 
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1h» plaintiiis saed to recover from the 
tkieebrolliers rupees 6,904-12-3 principal, and 
nfiefie 3,106 iul^rest, total rupees 9,009-12-8, 
due from tlieni on a bnlnnce of account. 
Tlie ptaintiffs prmluced their nccouni books, 
slMviaig all the different items of transac- 
tiooft which had taken place between (he two 
bsakiag firms from the year 1262 to the 
year 1267, when they alleged that nil trnns- 
actiouB ceased. They further produced 
witnesses, viz. their gomastah who deposed 
to the amount of the balance .due and 
wJio attested their banking books, which cpr- 
nboiaied bis statement as to the debt. 

The defendants Sreeram and Huree Ram 
^ «oi appear or contest the action. 

The defendant Moortee Kam appeared in 
penoB, and deposed that he was unable to 
nake aoj defence to the action, because, in a 
suit llMn pending between him and his bro- 
thers in the Supreme Court, the Receiver 
of that Court had been ordered to take pos- 
MflBicMi of all his account books. He re- 
qossled that the Receiver might be made a 
^Tty to the suit, and the account books be 
seui for. 

The Principal Sudder Ameen sent for the 
loeovnt books, but apparently received no 
reply from the Receiver. He ordered the 
defendant to pat in his defence ; and after 
fixifig the points which required proof, and 
bearing the plain tiff^s evidence, he, in the 
ftbeence of any defence, decreed the claim 
agsinat all three defendants. 

Moortee Ram alone has appealed to this 
Court. It is contended in his behalf that 
the Beceiver should have been made a party 
taAe salt ; that he was unable to obtain 
McesB to his books ; and that the Receiver 
had been directed by the Supreme Court to 
defend all suits brought against the defend- 
ant's firm. 

The proceeding of the Supreme Court to 
which the appellant's pleader alludes directed 
that the Receiver should be at liberty to 
defend any suit brought against the firm. 
But on such a suit being preferred, it was 
iocsmbent on appellant to bring the 
fliteumstance to the notice of the Receiv- 
er, a&d eiflier to require the Receiver^ to 
pUina defence, or to apply to be allowed 
to extmine the books and put in a defence 
^■onelf. Nothing has been read to us to 
ihow that the appellant took any steps 
^^•tvver to contest the suit. He does not 
^^f vs that the Receiver refused to allow 
Itefesoees to his books, or that he requested 
wtfieteiver to defend the action. The suit 
vu^ding for three months from February 



to July, after the appellant had been ordered 
by the Principal Sudder Ameen to file hia 
defence. Duiing that time it is not shewn 
to us that the appellant took any action in 
the matter of the suit. And even now, 
when nearly a year has elapsed, and these 
proceedings in appeal have been taken, no 
attempt is made to shew what the appellant's 
. defence to the action consists of. Not a 
single item of the account is contested, but 
it is alleged that items to the appellant's 
credit have been omitted. It is to be con* 
sidered also that the appellant's brothers, 
who must have had the same interest in 
defending a false claim as the appellant, 
have not from the first objected to it. 
These brothers now ask to be heard as re- 
spondents under Section 348 of the t^roce* 
dure Code ; but we are clearly of opinion 
that they are not respondents^ and having 
failed to appear in the Lower Court or to 
appeal, that they cannot be heard now« 

On the above considerations we are of 
opinion that the appellant has not satisfied 
us that he was vigilant in defending this 
suit, or that there was any necessity for 
making the Receiver a party in it.- 

' It is then contended by Mr. Cochrane 

that the evidence ofiered by the plaintiffs in 

I support of their claim is insufiicient ; that 

plain tifis were bound to prove distinctly 

i every item of their account by producing 

their vouchers for all payments made ; that 

no such evidence was offered, but that the 

! books alone were produced and attested by 

I the gomashtah ; that under Act II of 1865 

, such books may be corroborative evidence, 

; but are not independent proof of the facta 

stated in them. 

Bnboo Kishen Succa for the respondents 
in answer stated that the appellant, not hav* 
ing complied with the directions of the Low- 
er Court to file his defence, could not appeal ; 
that the decision of the Lower Court, under 
i such circumstances, must be considered to be 
' ex parte ; but that, even if the appeal was 
1 admissible, still in the absence of any denial 
I of the truth of any item by the appellant, 
it was not necessaiy to produce more evi- 
dence than his clients had produced. 

We think that the defendant is at liberty 
to appeal. He appeared in the Lower Courts 
and ex parte decisions are passed only where 
defendants do not appear. The decision in 
this case was passed by the Lower Court 
under Section 148 Act VIII of 1859, t. e. 
on the evidence on the record. 
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We think also that the plaintifia have 
Buffiotently proved their eaee. The evideiioe 
required in the case of an undefended suit is 
not of the same strict nature as in that of a 
defended suit. Items which are declared to 
be false would perhaps require vouchers and 
special evidence to the transactions connect- 
ed with those items. But it is unnecessorj to 
proYo hy independent evidence the correct- 
ness of every single item of an account ex- 
tending over seven years in the absence of 
any denial of the correctness of any one of 
those items. The party sued may put in 
issue any or all of the items ; but, if he fails 
to do so, there is no necessity for the Court 
examining in detail the correctness of each 
several item. Mr. Coelirane has referred to 
6 MooVe's Indian Appeals, page 482, to shew 
that the Privy Council has held that the pro- 
duction of Banker's books is not of itself sufQ- 
oient evidence to establish a claim. But they 
have also held that, although books are not 
conclusive evidence of the different items of 
entry contained in them, still the necessity 
of strict proof is removed by the admis- 
sion of a defendant, or by the absence of 
tLUj evidence on his part to impeach the ac- 
curacy of the books (6 Moore's Indian 
Appeals, page 88). In this case the 4ippel- 
lant, if he did not admit the plaintiS's claim, 
eertainly did not deny any single item in i<^ 
although the plaintiff had given a full ac- 
count of every item of the transactions 
between them, and even now the appellant 
does not deny that the account as far as it is 
recorded is correct ; he would only add to it 
other items, and his partners iu the firm 
have virtunlly by their eilence admitted the 
eorrectness of the whole of plaintiff's claim. 

Upon a full consideration of the arguments 
of the pleaders and of all the facts and evi- 
dence in the case, we are of opinion that the 
Principal Sudder Ameen was right to decree 
the claim, and we dismiss this appeal. The 
Appellant will pay the respondent's costs. 



The 2drd April 1864. 

Present : 

The Hon'ble W. Morgan and Sumbhoonauth 
Pundit, Judges, 

Jarlsdiottoa (of Bigli Oourt mm a 
Court of mevtoion) -- Srvonoons 
ord«r of dlsmlsMa for default — 

. SeoUon 3«7 Aot VXXX of 1659. 

Case No.. 2011 of 1863. 

"Special Appeal from a decision passed by 
the Frineipal Sudder Ameen of Dacca, 
dated the 22nd April 1666, ajfirming a 



decision passed i)y the M6ons\ff of Fur- 
reedpore, daUd the 31 st December 1B6U 

Soodhamonee Dossee (Plaintiff; AppeUamt^ 

versus 

Gooroopersaud Dutt and others (Defendanli) 
Respondents, 

Baboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Appellant. 

Baboos Kali Mohun-Doss and Greeja Sun* 
her 3Iozoomdar for Respondents. 

Whtrea Lower Appellate Court, after 11 mootJia* deUy. 
and without fixin|^ any time for disposing of the •PPmI. 
made an order dismissing the case for defaoltf th« High 
Count set aside the order as erroneous, holdxog thptit 
was the suj^eot of an appeal, notwithstanding §6ciim 
347 Act Till of 1859 which only applies to eases «l 
iavolhintaTy failure to comply with « Coort^s ordar. 

Morgan, J, — On the appeal to the Lower 
Appellate Court, a question arose as to the doe 
service of notice upon one of several respond- 
ents. The Oourt makes an order npon • 
petition presented by one of the co-respond- 
ents relative to the omission of service ef 
the respondent in question. The order ii 
that the appellant do explain the matters 
stated in the petition, t . e, explain vrhj be 
has not served the respondent in questiea at 
some place named. Whether the appellant 
was aware of the petition and order or not, 
does not appear, l^othing is shown by wajr 
of eompIiAnce with it ; and afber tke lapse of 
11 months, the Court proceeds to dispose of 
the suit. There were several respondents in 
the appeal, all of whom had been dulj served. 
The Court, therefore, even if there were some 
defect in regard to the service of this parti- 
cular respondent, might have proceeded to a 
hearing of the case as regards the other 
respondents. But the proceeding of the 
Court seems to us to have been wholly irre* 
gular. After 11 months* delay, and witliout 
fixing any time for disposing of the appeal, 
it makes an order dismissing the case for 
default. The Court should not have made 
that order, and if we are competent under any 
provision of the Code of Civil Procedure to 
set it aside, we shall do so as we think it is 
one that ought not to stand. 

The second question which arises is whe- 
ther that order can be made the subject of 
revision here under the present law of ap- 
peals. It is insisted that, under the 847th 
Section of the Code« after a dismissal ftn* 
default, the only remedy is by application lb 
the Appellate Court which makes the ot4* 
of dismissal. The terms of that Section 
appear to us to apply to cases where there '» ta 
involuntary failure to comply vrith a Ootfft^ 
order, such as this— ^the summona or 
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of the day of henring never reaches the 
person for whom it is intended, who is there- 
fere unable to attend at the Court at the time 
mentioned. That is an involuntary non- 
i^pearance. The suit having been decided 
bj defanlt in his absence, the proper mode 
of remedying that, is that he should go to 
the Court and explain to its satisfaction the 
reason for his non-attendance, upon which 
the Conrt sets aside the order of dismissal 
for default. But that provision would seem 
to have no application to such cases as the 
present one. 

It appears to us that this order of dis- 
missal for default may, like an erroneous 
decision, be the subject of an appeal. 

Holding that we have authority to set 
•tide the order, aud that the order itself is 
erroneous, we shall allow the appeal and 
remand the case. 

If there is any defect in the service of 
Dodceon any particular respondeut, that may 
be corrected, or if not corrected, the appeal 
ihonld be duly heard and disposed of as re- 
gards the other respondents. At present it 
has been struck off without a trial and dis- 
missed for default. 



The 23rd April 1864. 

Present : 

The Hon'ble W. 8. Seton-Karr and E. Jack- 
son, Judges^ 

Hindoo Widow — Mainteuanoe. 

Case No. 2243 of 1863. 

Special Appeal from a decision passed by 
ike Frincipal Sudder Ameen of 2^'Per' 
gunnahSf dated the 9th June 1863, affirm- 
ing a decision passed by the Additional 
Moonsiff of that District, dated the 20th 
December 1861. 

Debar Ramnath Roy Chowdry (Defendant) 
Appellant, 

versus 

Sreemulty Arnee Kally Debia (Plaintiff) 
Respondent. 

Mr, John Cochrane and Baboo Romanath 
Bose for Appellant. 

BcAoo Anund Chunder Ghosal for 

Respondent, 

A Hindow widow has a ri^ht to be treated with 
■■'■••u' hy her father-in-law, and to be suitably 
Miiitimed by him. 

Setitn-Karr, J.-^The points argued are : 
1^ want of jurisdiction ; 2nd, failure to en- 
^vke into the alleged verbal authority of the 
UMr-ia-law for the payment of maintenance. 



As regards the^r*^ point, we find that the 
defendant admitted residence at Bhowani- 
pore at the time when the suit was brought. 
This is quite sufficient to give the Court ju- 
risdiction. 

On the second point, the case, we observe, 
has been fully enquired into with a view to 
ascertain the ill treatment allefi;ed by the 
plaintiff at the hands of the defendant and 
her right to maintenance. Both facts are 
found in her favor, and^ the alleged permis* 
sion or expressed wish of the father-in-law, 
whether proved to have been given or not, 
would not alter the matter. The Hindoo 
widow has a right to be treated with kindness 
and to be suitably maintained. Both the 
Lower Courts have found for her, and while 
regretting that their decisions and the 
payment of maintenance should have again 
been called in question, we have only to 
dismiss the appeal with costs. 



The 25th April 1864. 

Present : 

The Hon'ble G. Loch and C. Steer, Judges, 

Mortiraffo Aoooonts. 

Case No. 64 of 1861. 

Application for review of judgment pass- 
ed by Justices G. Loch and C, Steer in 
Regular Appeal No. 446 of 1859, dated 
the 22nd April 1861. 

Ram Kissen Sing, Petitioner, 

versus 

Shah Kundun Lall and otheiS; Opposite 
' Party, 

Mr, R, T, Allan and Monshee Ameer AH 
for Petitioner. 

Messrs, G. and C Gregory and Baboos 
Kishen Kishore Ghose and Unndda 
Per shad Banerjee for Opposite Party. 

Expositioa of the nature of the accounts to be kept 
by a mortgagee in possession. 

Loch, J. — This was a suit for an account 
of collections realised by the defendants 
while mortgagees in possession of the plaint- 
iff's property, and to recover from them the 
sum of Rs. 21407, alleged to have been 
collected by them in excess of the debt 
with interest due by plaintiff. 

The first Court dismissed the suit, and aft 
appeal was preferred by plaintiff and 
decided by this Court on 22nd April 1861 
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ill plain uii*8 fnvor, tke decision of the Low- 
er Court being aet aside, and a decree fot* 
some portion of the amount claimed by 
plaintiff pasMd. 

The decision come to by this Court rested, 
among other things, on the fact that the 
defendants, who were mortgagees in posses- 
aion, had failed to file the accounts which they 
are required to do by law, Regulation XV 
1793 Section 11. 

The defendant filed a petition for review, 
stating that the accounts, sach as the Court 
requii^ and the law enjoined, had been 
filed in the Lower Court ; but when the record 
was transmitted to this Court, these had been 
left behind, and the pleaders for the respond- 
ents were ignorant of this fact when the 
appeal came on for hearing. 

The review was admitted on 9th April 
1662. The accounts were ordered to be sent 
for and laid before the Court^ and the case 
came on for hearing this day. 

The accounts laid before the Court now 
for the first time eonsist of certain jumma- 
bundee papers alleged to have been prepared 
by the village putwanies, and filed by them 
in the defendant's (respondent's) oifice year 
by year during the period defendants 
held possession of the property, and they 
are produced from the custody of the defend- 
ant's servant Oojakur Lall Mootasuddie, 
who had charge of them, and who, on the 
23rd October 1857, deposes that these papers 
were placed in, and have been produced 
from his custody, and that they are the 
accounts of the mortgaged villages, pre- 
pared by the putwarries for the period in 
question. 

It is urged that thede papers prove two 
facts : firsi^ that the assets of the villages 
were misrepresented by the plaintiff, as the de- 
tail of collections exhibited in these accounts 
satisfactorily shows ; and, secondly^ that, ac- 
cepting these accounts as correct, it is evident 
that a considerable balance remains due to 
the defendants up to the present time. 
According to an account prepared by the 
defendants^ the sum due is Rs. 6,787^8-5, 
while, on these accounts, a larger balance 
Would be found due. That, comparing these 
with the jummabnndee papers filed by the 
putwarries in the Collector's office, which 
were produced before the Court on the 
previous occasion, it will be found that they 
correspond, and there can be no question 
as to their genuineness, for they have come 
fpom the proper custody, a»id were deposit- 
ed by the putwarries themselves, who, when 
delivering tbem to the defendants' agent, 



acknowledged that they were certect It 
is further urged that, under the peciditr 
circumstances in which the defendants are 
placed, it is impossible for them to fumisli 
other or better accounts. They are strangen 
living at Lucknow and have never seen tke 
property in question, the mortgage of whioli 
wus taken by their agent at Chuprah 
on the occasion of a loan to the plaintiff; 
and it is, therefore, impossible for them to 
comply with the strict letter of the law, 
and produce private accounts of the collie 
tion and expenditure and swear to their 
correctness. !Nor, it is uiiged, is pUiibt- 
iff entitled, in the event of the ie- 
fendants failing to satisfy the Court ai 
to the correctness of their aocounu, 
to the sum he claims ; but he must prov^ to 
the satisfaction of the Court that the assets 
of the estate are such as be states theft 
to be. 

We think that the accounts now produ^ 
before the Court will not help the de- 
fendants' case at ieill ; for, first, they ^ire n^t 
the accounts which by the law a mortgngee 
is required to keep ; and, secondly^ tliey are 
not proved to be correct. A servant of the 
defendants, in whose custody they were, haa 
produced them ; but his evidence only goes 
to prove that they were delivered to him, 
and have been since in his custody, and are 
produced therefrom, but it proves nothing 
as to the truth of the details contained in 
them. The putwarries who prepared these 
accounts have never been called upon to 
prove their correctness. The fact of their 
corresponding with similar papers in the 
Collector's office will not help on liie case 
for those papers, inasmuch as these require 
to be proved before they can be admitted in 
evidence. We must, therefore, reject these 
papers as well as the copies received from 
the Collector's office as eataldiBhing nothing, 
because they have not been proved. 

Looking to the wording of the law and the 
decision of our Courts, it appears that the 
account which the mortgagee is required to 
keep is independent of the putwarry ac- 
counts which may be used as a test of the 
accuracy of the accounts filed by the parties. 
The mortgagee's account must be prepared 
by himself or by his own agent, and mast 
comprise the gross receipts realized from tbe 
tenantry, and not merely what actually 
reaches the mortgagee's hand. These ac- 
counts must be full and complete, and aot 
mere abstracts of the receipts during tba 
period of the mortgagee's possession. Aa 
account professing to show the deaaiii 
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and e^IectioBB from the (ea^ntry for any eoe 
ym should be supported by detailed ao- 
0fVB^ ahowiog each item of oollection from 
^frj individual meoiioned ia that total 
diieti It 18 not a sufficient reason for the 
QOIhfiVoduotioB of the accounts required by 
1«% for the defendants to say that, under 
d^ iMCuIiar circumstances, they could not 
k$^ Ihem. If, in the course of carrying on 
t^r business, defendants, as money-lenders, 
idi (tt to secure thsvaselves from loss by 
tfllj^ mortgages of landed property, they are 
bflpi to deal with that property in the 
OM^er prescribed by law, and their distance 
tfm or want of knowledge of the locality 
"ijfi B^ exempt them from liabilities 
Ifl r^tvHisibilities enjoined by law which, 
by taking a usufructuary mortgage, they 
Mi^, necessarily and roluntarily taken upon 
tlW ' "tjl Tei> In their decision of the 22nd 
A}^ 1861, the Court, after having fully en* 
tpid. into the question, determined how the 
p^latilTe claim was to be settled, and ordered 
H a^eiB^Bt to be drawn up accordingly, 
wf sep AO grounds for making any altera- 
, tji^, in that order, and dismiss the review, 
•|M4iBg otur former decision with costs. 



The 2^th April 1864. 

Present : 

\ Tk« Hon'ble; W. S. Seton-Karr and F. A. 
Glover, Judges. 

8|^nUr« Sales— Ziaw appUeable to. 

Case Now 277 of 1861. 
R$pdar Appeal from a decision passed by 
A$ Judge of Baekerg^nge, dated the 
IMMay 1861. 

Qopee dhunder Chuckerbutty (Plaintiff) 

Appellant, 

versus 

BiiiKamal Gbose and others (Defendants) 
Respondents. 
Mr. B. V. Doyne for Appellant. 
Ihstrs. G. C. Paul and R T. Allan and 
taboos Dwarkanath JUitter and Kali 
Mohwi Dogs for Respondents. 
OaseNo. 313 of 1863. 

Rs9^^ Appeal from a decision passed by 
tit Principal Sudder Ameen of Backer- 
fftngp, dated the 2 1st March 1863. 

Hwu £. Brown and A. DeSilva (Plaint- 
iflGs) Appellants^ 

versus 
Kwfc KttBittl Ghose and others (Defendants) 
Bfisponienis, 



Baboos Khetiurnaih Bose and Unnode^ 
persad Banerjee for Appellants. 

Bahoo Kali Mohun Boss fbr Respondents. 

The law of tlie mofossil is the 2atr ret tUm at Sherifi's 
salest and controls or modifies the Engli^ Law as to 
exeoution and delivery. 

SetoH'Karr^ J. — These two appeals 
arise out of a series of facts which are not 
disputed before us, and which are as. fol- 
lows : — 

Thomas Paul DeSilva confessed judgment, 
through an attorney, in the Supreme Court 
in October tS62y on a bond for 9,773 ru- 
pees. 

On the 29th of June 1855, a writ of fieri 
facias was issued to the Sheriff to levy thiai 
sum on the confession of judgment. On 
the 28th of August 1857, the Sheriff return- 
ed the writ with an eudorsement to the effect 
that he had levied the 9um of Rs. 1,006-4-5 
on the confession of judgment. On 
this, an alias writ issued almost imme- 
diately, or oil the 3rd of September 1857, in 
which the first writ and the balance still due 
were recited, and by which the Sheriff 
was directed to levy the said balance of 
Rs. 8,767- 1 5-8. The Sheriff then proceeded 
to seize other property of Mr. Thomas P. 
DeSilva, which had not been discovered when 
the first writ was issued ; and on the 26th of 
November 1857, he put up the same to sale, 
when it was bought as the light, title, and 
interest of TlM)mas P. DeSilva by the plaint- 
iffs in the two cases before us, namely, by 
Antonio DeSilva and Gopee Churn, in equal 
shares. 

Intermediately Thomas Paul DeSilva had 
demised, having died on the 7th February 
1857, leaving a will by which he constiiuted 
Mr. Edward Brown his executor, aud devis- 
ed to him the very property now in contest 
which appears to be a valuable talook situ- 
ated in Pergtiuni^h Buzurg Umedpore. 

The purchasers at the Sheriff's sale had 
applied for a notice to Brown to show cause 
why tkey should not be put in possession ; 
but though Brown did, on the 16th of No- 
vember, empower his attorneys Messrs. Paul 
and Garruthers to appear for him, no 
cause appareutly was shown, and certainly 
the order issued for the possession of the 
plaintiffs. 

Subsequently, the Sheriff gave possession in 
the usual manner by application to the Magis- 
trate, and by sending his own officers to the 
spot ; and the Darogah who was sent to aid 
the Sheriff*8 officers, reported on the 1 1 th of 
August 1858, that possession had been 
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given, but that disturbances were likely to 
ensue. 

After ibis followed a case under Act IV 
of 1840, and the Kagistrate, on the 3rd of 
December 1858, confirmed the possession of 
Mr. Edward Brown through his putneedars, 
viz, the Gohoo defendants, who had taken a 
portion of the talook in Mngh 1263 or Feb- 
ruary 1857, from the executor Brown in the 
name of Ram Kumul Ghose. 

The plaintiffs, purchasers at the Sheriff's 
sale, have now sued to cancel the Act IV 
award, and to obtain direct possession, and 
on their separate suits for the same object, 
first the Judge, and t£en the Principal Sud- 
der Ameen respectively, have put them out 
of Court, ruling, with advertence to Act VI 
of 1855, that the property sold was not liable 
for the debt on the bond ; that the same had 
not been attached by the creditor a? it ought 
to have been under the invariable practice 
of the Mofussil Courts ; and that the purchas- 
ers at the Sheriff's sale had therefore bought 
nothing. 

The appeals have now been very fully 
argued before us on the points of law arising 
out of the state of things above disclosed 
by Mr. Doyne on the one hand for the plaint- 
iffs, and, on the other hand, by Mr. Paul for 
the executor and devisee, and by Mr. Allan 
for the putneedars under the devisee. 

The points successively discussed before 
us may be stated as follows : — 

1. Does English Law apply to this sale 
and possession of the Sheriff, or does the 
law of the Mofussil Courts interfere ? 

2. If English Law applies, does the 
judgment of 1852, or does the issue of the 
writ to the Sheriff in 1855 bind the land ? 

3. If it be held that, not the judgment, 
bat the writ, binds the lands for the debt, 
then did the efficacy of the first writ abate 
or expire after a year and a day, or on the 
date of its return in August 1857, and before 
the alias writ was issued ? 

4. Does the intermediate death of the 
testator and debtor make any difference, and 
does the fact that the property only came 
into the possession of the testator in Octo- 
ber 1856, or subsequent to the judgment 
and the writ, make any alteration in the 
rights of the litigants ? 

5. If the claims of the purchasers at the 
Sheriff^s sale be preferential to those of 
Brown, the executor and devisee, are they 
preferential to those of the putneedars who 
hold and derive from Brown ? 

In the course of argument, reference was 
made by the Counsel on both sides to 



Act VI of 1855, and to Regulation VII of 
1832 ; to the Reports of the late Sudder 
Court for 1854, page 449, and for September 
1859, page 1417 ; to Vol. I of the Select 
Reports of the same Court, page 1 15, and to 
Vol. VII, page 362; to Sewell's Treatise on 
the Law of Sheriffs, page 251 ; to the cases 
reported in the late Supreme Court, Sreenath 
Neogy V8, Stopford, page 144 of Taylor 
and Bell ; to Boulnois, page 234 ; to 
Fulton, page 33 ; to Story's Conflict of Laws, 
page 361 ; to Macpherson on the Civil 
Code, page 47 ; and to Archbold*8 Practice, 
Vol. I, page 544. 

The above Acts and cases, and the arga- 
ments on both sides dedncible therefrom, 
have had our fullest and most attentive con- 
sideration. 

It is argued by Mr. Doyne as to the law 
that should regulate this case that it most 
be governed by English Law, or by none 
other, for the testator and judgment-debtor 
being a Portuguese, neither Hindoo nor 
Mahomedan Law can be of any force ; and 
that the only law which can apply is the 
English Law of the Supreme Court, from 
judgment to sale and execution ; that the 
law governing the case is the lex rei sita, 
and that the practice of the Lower Coarts 
in such cases is merely lex fori, or one of 
Procedure ; that, if English Law beheld to be 
applicable, it binds the lands for the debt 
from the date of judgment ; that all aliena- 
tions or encumbrances are voided by the 
existence of the debt ; and that, even if there 
be any doubt as to the power of the judg- 
ment to bind the lauds, the delivery of the 
writ to the Sheriff binds the real property, 
and would bind the immoveable property 
even in the case of Hindoos ; that the firft 
writ never abated, was perfectly regular, 
and must bind both land and chattels ; that 
the purchasers obtained peaceable posses- 
sion through the Magistrate ; and that the 
recourse to the Magistrate for the aid of 
the Police did not in any way alter the 
course of Procedure, which could not be 
that of the Mofussil Courts, but that of the 
Supreme Court from beginning to end ; Uiat 
Mr. Brown had due notice of the sale and 
purchase, as appears by his letters to bis 
attorneys ; and that his claims and the claims 
of those who hold under him must be set 
aside in favor of the Sheriff's purchasers. 

Against this it was contended by Mr. 
Paul that the rule, as laid down by Sir 
L. Peel in the caseof Musleah versus Masleah 
and in other cases, shows that the English Law 
is modified and controlled by local and other 
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laws to Bach cases, and is not to be applied 
wA aobending rigidity ; that the judg- 
■oal does not bind the land unless regis- 
imti pnrmant to the 2nd of Ytctoria ; and 
thai no law of registration of that kind 
eiiila in this country ; that lands in the 
haadi of a devisee could not be bound even 
liyJSBglish Law; that the suit abated by the 
iatermediate death of the debtor aud testa- 
tor; that the first writ had abated, and 
dttt the devisee and es^ecutor had no notice 
wfaatever of the same when he created the 
pBlpee in February 1857, which date was 
leveral months prior to the delivery of the 
oltM writ ; that the lex ret siictj which ad- 
mittedly governs this case, is and must be 
tke law of the Mofussil Courts, and that 
that law under repeated decisions says that 
ayanattona made by the debtors prior to 
setnal attachment by the creditors are good 
and valid ; that the law of the Mofussil 
Coortfl is not merely a lex fori in such 
eases, but a substantive law ; that the suit 
in the Supreme Court was not notice to all 
the world ; aud that the devise and the crea- 
tioas under the devise are bond fide good 
aod valid and should be allowed to stand, 
aeeording to the decision of two separate 
Jodgea in the Lower Courts. 

The same arguments were still further 

pressed on us by Mr. Allan for the putnee- 

dars who, with reference to the precedents 

dted of the Supreme and Sudder Courts, 

eoatended that the Sheriff's purchasers had 

boaght nothing, and that his client had paid 

aTainable consideration for a property to a 

person who had a full and perfect right to 

the same, and that, under the strictest rulings 

of law, they should be maintained in posses- 

Bion, whatever might be the ruling of the 

Coort with regard to the rights of the 

ex9eotor. 

la considering, the first point, our atten- 

Wton'a Report*, page 83- *io" ^^8 been first 

li^or and Bell, page 144. directed to Act VI 

Bodiiois,p«ge 68. ^f 1855, and to the 

judgments of the Supreme Court noted 

in ^ margin. 

On this we observe that, as ruled by the 
Judge in the Lower Court, the lands in this 
ioitance were certainly not in possession of 
tb» judgment-debtor at the time when the 
&eriff's officer went to the spot. They had 
before that date passed into the hands, first 
of the devisee, and then of the putneednrs 
vader transactions of which the good faith 
is not now called in question. Clause 3 
6eetion 1 of the Act of 1855 rules thut, in 
Bach caaea where the lands are in the posses- 



sion of any person other than the debtor, the 
Sheriff** shall not seize the property, but shall 
sell and convey all the right, title, and interest 
of the debtor/' True it is that the sale had 
been effected, the property being out of the 
limits of the local jurisdiction of this Court, 
before the fact of any such possession could 
be practically ascertained ; but it is equally 
clear to us that the forms of the law were 
not observed ; that the Sheriff's officer had 
no business to aid the plaintiff in obtaining 
kubooleuts from the ryots when the judg- 
ment-debtor was not in possession, and that 
the criminal authorities were therefore legal- 
ly justified in keeping the putneedars in pos- 
session until such time as the right to the 
lands should be decided. The judgment- 
debtor not being in possession, the language 
of Clause 2 Section 1, in respect of lands, 
** of which an actual delivery can be made," 
would therefore not apply ; nor are we clear 
that the practice, in regard to the writs laid 
down in Section 1 1 of the Act in question, 
had been faithfully observed, viz. that the 
writ had been renewed within the year. 

But we intend to decide this question on 
much broader grounds than the observance of 
the forms of the law quoted above. We have 
to consider whether the lex rei sitce which must 
govern the case is to be that of the English 
Law and the Supreme Court, or whether it 
shall be that of the Mofussil Courts, not as a 
mere law of procedure, but as a substantive 
law rightly applied to such cases. 

In the case of Bindabun Doss versui 
Ootumchand, quoted at page 33 of Fulton's 
Reports, it was the opinion of Chief Justice 
Peel that, by the Hindoo Law, assets which 
had gone bona fide into the hands of a pur* 
chaser could not be followed by the judg- 
ment-creditor of a testator. It was admitted 
that, had the case been under English Law, 
the complainant might have had a title to 
redeem the mortgage under which the defend- 
ants held, but it was laid down clearly that 
a creditor cannot follow an estate where his 
claim is against the assets generally ; and in 
the conclusion of the judgment, it is stated 
that '* a judgment gives no lien upon lands, 
nor does a writ, until executed by the 
Sheriff," 

In the case of Sroenath Neogee versus 
Stopford, Sheriff, the Court also ruled that, 
as a writ had been delivered to the Sheriff^ 
prior to the delivery of a mortgage deed to 
the plaintiff, such writ bound the property 
from the time of delivery and over -rode the 
assignment to the plaintiff. 
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On a subsequent motion to set aside the 
Terdiot for tlie defendant, Chief Justice Peel 
ruled that any alienation, except in noarket 
ov^rt, would not prevent the execution-ored- 
itor from following up the goods,, and the 
Court seemed to think that property, coming 
after the delivery of a writ to the Sheriff 
into a debtor's possession, was not protected 
in the hands of subsequent purchasers. 

But the property in this case, we observe, 
consisted of chattels^ and not of real property. 

The hist ease to which we have refeired 
is that of Muslenh versus Musleah, pcge 59, 
of Boulaoia' Beports, which case refers to the 
case of 8hib Chun^er Dob$ versus 8hib 
Kissea Banerjee, printed 41 few pages fur* 
tbor* on. In this the principles a|«plicnble to 
adverse possession of lands in the Mofussii 
are fully discussed and explained by Chief 
Justice Peel. *' On what principles," lie says, 
" can it be argued that flie English Law 
governs in this suit between Hindoos as to 
hind situated in the Mofussii ;" and the 
learned Chief Justice then proceeds to say 
*' the English Law is the law of the Court, 
but that law embraces all local laws and 
customs as to immoveable estate, which locnl 
customS| where they prevail, vary and so far 
control the general law." He further says 
'' why should circumstances personal to the 
claimant affect the title of the actual enjoyer 
of the lands, when the question is not one of 
personal laws, but one affecting immoveable 
estates, as to which, by the general law as 
understood by jurists of all States, the law 
of the place where the thing lies is that 
which generally should decide the dispute.*' 

We observe that it cannot be contended 
that the parties in the case now before us 
are British subjects in any sense of the term, 
^both the DeSilvas being Portuguese, and the 
other purchaser being a. Hindoo), to whom 
English Law would apply, or to whom, even 
Ivhen resident beyond Calcutta, the jurisdic- 
tion of the Supreme Court would attach. 
It is urged, however, that English Law must 
govern the case, as the judgment and the 
writ are both those of the Supreme Court, 
and that the Mofussii Law, relied on by the 
Lower Gonrt, is a mere lex fori, which is no 
bar to the application of the English Law 
and cannot vary or control it. But the 
principles which we shall apply would, we 
think, equally apply, had the judgment- 
debtor and tJie purchasers been of pure 
English blood. 

The ruling of the learned Chief Justice 
would then seem to be opposed to the above 
view, where, a little furtlier on, he says ** the 



right of entry" (as in the preeent case before 
us) ** is a thing to be exercised outof Coon «bj 
locally, and it or its extinction is not a ^ 
of the law of procedure, bi|t a part tftke 
law of real property — a part of the EagUih 
Law, which English Law recognises and en- 
braces all local laws and custot^s which ex- 
tend to the m^^ter ;" and then the learned 
Chief Justice says that this doctrine isue 
new doctrine with him, but was recogsised 
in his judgment of Musleah vs, Maaloli 
already referred to, and in Stoiiii vs. Hoa^ 
fray. The Chief Justice then ftnally ruM 
that the ^Supreme Court was right in uliof 
judicial notice of the Regulaiiona and of thi 
highest Court of the Enst India Compaaj. 
Mr. Justice Colvile followed in the um 
course and said that, in suits in which tJia 
subject was immoveable property, the author- 
ity of all scientific jurists had held thatthi 
law of the place in which tlie property ii 
situated, if different from the law of ihe/onm 
in which the question is tried, atust pre- 
vail over the latter on a quest ioQ of limit- 
ation or prescription. We must ohaerv«^ 
further, that the decision which was arriv^ 
at by Chief Justice Colvile and Sir Artbui 
BuLler on a rehearing of the case of Musleah 
vs. Musleah (Boulnois, page 235) in no waj 
alters or invalidates the principles declared 
in the case of Sib Chunder Doss. The de- 
cision come to on the re^hearing of the 
Musleah suit was that, because there was 
no law, real or written, or judgment made, 
which prescribed the oonrse of succession of 
lands in the Mofussii held by a Jew dying is 
Calcutta, the English La^ of Inheritaace 
must prevail. But in the present a^al 
there b a law applicable to alienations aod 
to the power of creditors to follow the pro- 
perty of their debtors, a law, too, well known 
and fully recognised ; and we cannot doubt 
that thia is precisely one of those local U^wb 
and customs as to immoveable estates which 
would, in the opinion of both the learued 
Chief Justices Sir L. Peel and Sir J. Colvile, 
have prevailed so as to vary and control the 
English Law on the subject. 

Bearing in mind, then, that the ca9e in 
which the above full, lucid, and excelleut 
judgments were delivered, had refereuce to 
property in which Hindoos were conceroed, 
and that the point practically decided was thai 
the period of 12 years' prescription derived 
from the Regulations, and not the prescriptioa 
of twenty years claimed and allowed for tba 
English Law, was to be the guide, ve still 
think that we can apply those principal to 
the case before us, and that we should upt h^ 
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Hutited iD discidiDg U on anj other grouods 
tbn thoae so conclusively established in 
tblt^oision. We hold that we coaldnot 
U^hi in roling that the law of the Mo- 
AuBil Court was a mere law of procedure, 
or that U^oald be viewed in any otlier light 
thstt the lex ret eiUBy which, it is fully ad- 
■itted, alone ican govern such questions. 
Isdssd, the principles on which the Chief 
Jutioas proceeded, and which we shall now 
iMilf, are sufficiently obvious. The law 
iS^ in the Mofusstl enables creditors, by 
Uviag recourse to eertain processes, to follow 
dift froperty of their debtors, has been re- 
fMUy enunciated and laid down by the 
h^^t Conrt of the Company. It is based 
oa eOBsiderations drawn from the character 
oftho law suits instituted in Courts in the 
iitarior, and from the habit*s and dealings of 
Ae people. It is, as already observed, a law 
vsU koown and appreciated. It would be in 
tlM iuf best degree unfair and inconvenient 
that bona fide purchasers, or those who take 
bj gift or bequest, in good faith and in 
BMy instancea for valuable consideration 
ildsrlaws with the efieot of which they are 
pvfcetly fiuniliar, should be liable to bedis* 
Uurbed in their possession by the operation 
•f Diker laws of the scope and existence of 
wUch they oouid have ao sort of knowledge. 
Tbe introduction of such a doctrine, for 
wliidi we find no warrant in the precedents 
In&cs 08, but the very reverse could only 
li4?e tka effect of producing confusion and 
^90bty and all the long train of positive evils 
tovkkh ancertainty of tenure would mate- 
rially expose owners of property, vendors 
aid purchasers, executoi*8 and trustees. 

Ob the other hand there can be no hard- 
ibip to parchasers at Sheriff's sales, such as 
theplsinti^ in the present case, who in such 
ipieahtlons must be specially required to 
^m Ike warning applicable to all purchasers 
vkiiever, if they are required to make them- 
Kim acquainted with the hiws which go- 
Tiiatke property where the thing liea which 
thej purchase, and with which at sometime 
ofotkerihey must become familiar. 

We are, therefore, quite certain that, while 
te judgments alluded to aulhorise and em- 
IkUm as to take this view of the arguments, 
Bcrji^iasent of a contrary tendency has 
Ji^Qitod, while the principles on which it 
iihiielseem to us equally coobistent with 
j«i<ie6^d with equity, and with that con- 
fi<taoe in the security of form'al transfers, 
Qotiiikted with fraud or collusion, which it is 
^ alfeet of all laws and of all judicial 
^fitiriiiift to generate and to protect. 



In tins view we need not decide the 
other questions raised and argued before ue as 
briefly noticed in this judgment, though we 
think that the respondents might have had 
a further defbnce to the actions set up on ac- 
count of the abatement of the original writ, 
and by reason of the failure of the por- 
chasers to observe fully the whole course of 
procedure prescribed for such writs in the 
books and orders cited to us. We content 
ourselves, however, on the principle abovo 
laid down, viz. that the law of the Mofussil 
is the lex ret sited, and that it controls or 
modides the English Law as to execution 
and delitery, in affirming the decision of the 
Lower Courts and in dismisBing both these 
appeals with costs. 



The 25th April 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Mortflragro (prior to Segrnlatlon XVIZ. 
1806)— Rodemption. 

Csse No. 2163 of 1863. 
Special Appeal from a decision passed by 
the Judge of Sarun, dated the 21 st April 
1863, reversing a decision passed by the 
Principal S udder Ameen of that District, 
dated the \2th February 1862. 

Mussamut Beebee Ruhmnn (Plaintiff) 
Appellant^ 

versus 

Sheikh Shumsooddeen Hyder and others 

(Defendants) Respondents. 

Baboo Chunder Madhub Ghose for 
Appellant. 

Baboo Unnoda Persaud Banerjee for 

Respondents. 

Where the time fiz«d for payment of a mortgage in the 
nature of a bife-bU-wuffa was the end of 1802, and there 



prior to that date,— Held that the mortgagor had, 
ander Regulation L 1798, lost his riglit of redemption, 
and that the benefit of Regulation XvII. 1806 could not 
be applied to mortgages made prior to the pass ng of 
that enactment. 

Steer, J, —This is a suit to redeem a mort- 
gage made in the year 1800. 

It is allowed that the mortgage was in the 
nature of a bje-bil-wuffa, that is to say, a 
mortgage with conditional sale. It is also 
admitted that the fixed time for payment 
was the end of 1802, and there is no allega- 
tion that, prior to that date, any tender or 
deposit of the money borrowed was made. 
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The Judge-has held that the plaintiff, by 
not paying the debt on or before the fixed 
date for payment, hns, under Regulation I of 
1798, lost his right of redemption ; and that, 
according; to the construction of the Sudder 
Court No. 672, the benefit of Regulation 
XVII of 1806 could not be applied to mort- 
^nges made prior to the passing of that enact- 
ment. He niso held that the deed of sale of the 
1 Ith November 1 860, executed by the mort- 
gagee to a third party, was not open to the con- 
struction contended for, and that it was not 
evidence that the conditional sale bad not 
then become absolute. 

We think the Judge right in his law 
and in his construction, and we dismiss the 
special appeal with costs. 



The 26th April 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

Morttraffe— Redemption. 

Case No. 2375 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of 24- Per- 
gunnahs, dated the 2ith February 1863, 
reversing a decision passed by the Moon- 
siffof that District, dated the 2Sth Feb- 
ruary 1862. 

Moonshee Abdool Huq and others (Plaintiffs) 
Appellants, 

versus 

Mussamut Myah Bewah and others (Defend- 
ants) Respondents, 

Baboo Bama Churn Uanerjee for Appellants. 

Baboo Kally Kishen Sein for Respondents. 

The payment, by order of the Judge, into the Collect- 
or's treasury before the MLpiration of the year of grace, 
of a debt due to a mortgagee, was held to be a deposit 
in Court entitling the borrower to redeem. 

Steer, J. — There is no ground whatever 
for a special appeal in this case. The debt 
due to the mortgagee was paid by orders of 
the Judge into the Collector's treasury before 
the expiration of the year of grace, and this 
was a deposit in Court entitling the borrower 
to redeem. The special appeal is dismissed 
with cotU. 



The 26th April 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levioge, 
Judges, 

Appeal— Brror-— Stamp Duty. 

Case No. 2597 of 1863. 

Special Appeal from a decision passed by 
the Judge of Sarun, dated the 22Hd Junt 
1863, reversing a decision passed by tk 
Principal Sudder Ameen of that DUtriet, 
dated the 18M September 1862. 

Mr. G. E. F. Carness (Plaintiff) Appellanit 

versus 

Sheochurn Sahoo (Defendant) Respondent, 

Mr. W' M&field for Appellant. 

Mr. R, T. Allan for Respondent. 

No appeal lies, under Section 850 Act YIII of 18S1 
against a decision on the $:round tliat tbe Court li- 
mit ted a document insufficient! v stamped. Aooordi«| 
to Clause 1 Section 17 Act X of 1860, the doououst 
may be received on p^jinent into Court of the propv 
amount of stamp duty to be determined by the Coirt. 

Levinge, J, — The appeal in this case if 
identical with those in Appeals Nos. 2595- 
2596. 

From the record it appears that the Judge 
of Saran passed his judgment in this case 
ruling all three appeals. 

The plaint is brought by the endorser 
against the maker on an unstamped docaroeot 
styled in the plaint a ** bazaar chittab," 
and dated the 4th September 1860, to recover 
978 rupees 12 annas. Some difficulty ap- 
pears to have been felt by the Jndge as to 
the true nature of the document sued on, 
whether it should be treated as a hoondee, a 
promissory note, or a bond. It bas been 
treated in argument before us by Mr. Allan 
for the respondent, and Mr. Mirfield for the 
appellant, as a promissosy note payable oa 
demand, and that appears to be the true 
nature of the document. The Court of int 
instance gave to the plaintiffs decree in this 
as well as in the other two suits. 

From this decree the defendant appealed, 
and, among other grounds, took the objection 
in all three suits *' that the chittah shoold 
have been stamped.'' The Lower Appellate 
Court has ruled in favor of the defendant's ob- 
jection, and without deciding the numeroos 
issues raised by the appellant below as to tbe 
merits of the decision of the first Court, bai, 
on this objectioui dismissed the pUiot- 
iff's suit. 

It is argued in special appeal before as, 
by the plaintiff's pleader, that no tUusp 
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wu necessary, iimsrnn^h ns the Act first 
passed rr quiring promissory notes fo be 
6tiiin|ied rjiino into force on let O^roUer 
I860, bewig nfter the dnte of the note sued 
ou;nn«1 that the operiilion of that A<*t wns 
subsequently postponed until the Ist Juiiu- 
ftry 1861 hy the Act XL of I860. 

However, in this appeal, we decline lo go 
into that question. We are of opinion that 
tiie Judge shouM have gone into the merits 
of this appeal, and not decided the suit on 
^e k'chnicfti objection tak.n. The 3oOtii 
Section of Act VlII of 1859 expressly de- 
fkn^B ** iUnt tio decree shall he reversed or 
iKxIified, nor shall any case be remanded to 
llie Lower Court, ou account of any error^ 
defect, or irregularity, either in the decision 
•rhi any interlocutory onler passed in the 
wit not affecting the merits 6f the case.'* 
Wt) are of opinion that, eteu supposing the 
document required a stamp according to the 
Stamp Law then id force, no appeal lay 
•^iost the decision of the Court of first 
inslauce on that point, although that Court 
Dif be in error in the determination it has 
coiue to ou the preliuiinary objection taken 
Mibu admissibility of the document without 
A proper stamp being attached to it. ; for 
Mch error of judgment in no wise atifects 
riie metita of the matter in dispute in the 
iciioa between the parlies. We would also 
rrftjr to the provisions of Act X of 1860 
Seetion 17 Clause 1, which declares iluit 
Ciril Courts may receive in evidenee any 
instruuient not bearing? the stamp prescribed 
bj tiiat Act on payment into Court of the 
proper amount ofsiampduty, to be determin- 
ed by the Court whose decision on the point 
tkall hf finat. It would be a great injustice 
ioasuitor after a Court has ruled that a docu- 
IIK51 requires no stamp and has admitted it, 
ittd the suit lias gone on, and the plaintiffhas 
•fcwiiii'd a decree on the merits, that the 
judgaient was to be reversed on a technical 
•Section and for an error of the Judge. The 
tower Appellate Court seems to have wholly 
overlooked the above provisions of the law 
w»d the injustice of dismissing the pJaintifTs 
»it on such a technical. oV>jection, parii- 
«ul»rly, as it appeai*s from the Judge's own 
^•••iiioii that the plaintiff offered to lod^^e in 
A» Court of first instance such amount of 
MM^dutj as that Court should decitle to be 
Wf^te. But the Court of first instance 
^wHiied to lake the deposit on the ground 
itat no stamp was necessary. 
. Oa this Court pointing out to Mr, Allan 
•be olijectlon to the tight of the Lower 
Aj4K;llate Court entertaining the appeal ou 



the score of a supposed error of the first 
Court \\\ the view it took of iho neces- 
sity for a stamp on this note, he referred 
this Court to a derision of the late Sud-ler 
Court dfited ihe 30ili April 1855 ; and in \\\\x. 
case it. will iie foimd that t'lem ijorirv nf the 
Conn held that, undi^r th«' provisions ..f Act IX 
of 1S54, the Appellate Co'Mt is hirr'^d from 
taking cognizance of a breach of the stamp 
laws, when the defect is one not productive of 
injury to either party. Mr. Alhiu attempts to 
di.Hfinguish that ctise from the present, inas- 
inueh as in that case It was siati.d rlmt the ob- 
jection taken in appeal was not urged in the 
Lower Court. But it will he seen, the Court 
did not decide the point tor that reason, but 
purely on t!ie ground that the <lefpcr was not 
prejudicial to the rights of either party. 

We, accordingly, remand this case to the 
Lower Appellate Court, with directions to the 
Judge to try this ap|>eal upon its merits, and 
to decide accordingly. The special appel- 
lant is entitled to his costs of this speeini ap- 
peal, which are accordingly dicrted to him. 



The 26th April 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 

Judges 

Wahomedati Xtaw— Olfcs vltbou« 
•ai»iii— mule of equity anA «-ood 
eonsoienee. 

Case No. 2431 of 1863. 

Special Appeal from a decision passed by 
the Principal Sadder Ameea of Hung- 
pore, dated the \th Jane 1863, affirming a 
decision passed hy the Moonsiff of that 
District, dated the 23rd December 1862. 

Zohorooddeen Sirdar ( Defendant) Appellant,, 
versus 

Baharoollah Sircar (Plaintiff) Respondent. 

Baboo Greeja Snnher Mozoomdar and* 
Moulvie Murhutnut Hossein for AppeU 
lant. 

Baboos Sreenath Doss and Dwarhanath 
Mitter for lte«pondent. 

According to Mahomedan Law, a grift is invalid 
where the donor is to remaiu in podsesaioo daring tils 
life- time 

Tlie application to Mahomedans of their ow»» laws 
in cases other than those coming under the denomi- 
nation of inheritance, marriage, aud caste, (e. g, iq cans 
of ^ifts) is the Hdniiuisteriug of jiutice accor<iin4 t« 
equity an ! good conscience. 

Steer, J— The plaintiff, averring tha( 

Mahlab B«^ebee has made a hihba in his 

1 favor, sues for coiifirmuiiou of his vh^i aud 
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title to the property in suit under that in* 
Btrument. He furrher sei^ks to set aside 
an ulleged sale of two jotes pleaded by tlje 
de/undunt Znlioor Sirdar. 

It appears that Malilab Beebee admits the 
hibba and denies the snle. 

Both the Courts b«'low have held the snle 
to the defendant Zahoor Sirdar not to be 
proved, and they, accordingly, s^t aside the 
sale, and couDrin the plaintifTs title under 
the hibba. 

Zahoor Sirdar appeals specially, and he 

urgps that a hibba without posKession is 

invdlid, and the plaintiif has no right of 
action. 

Wo find that the deed of hibba stipuhites 
that thedonoris to remain in possession during 
her life. Such a condition in the hibba nnikes 
it invalid under the Mahoinedan Law, Hedya 
Yol 3 page .*iO0 ; and the same authority, 
Vol. 3, page 130. further lays it down as a 
rule of law, that a ^ifi which is not to take 
efTeia till the death of the donor is null and 
Toid. 

Therefore* in this case, if the Court were 
to decree thf suit of the plaintiff, it would be 
to deelaro his title good upon an instrument 
which the law of his sect \!eclartis to be 
null and void. This the Court cannot do. 

It is contended by the pleader for the 
plaintiff, special respondent, that the Mahom- 
edan Law ia not applicable to a contract 
of the nature before the Court ; that, 
according to Section 15 Etegulation IV of 
1793, it is only on questions of inheritance, 
marriage, and caste, that the Court is called 
upon to decide in conformity to the Mahom- 
edan Law ; and that the present matter 
before the Court, not being one of the nature 
above expressed, is to be derided by the 
ordinary rule of equity and good con- 
science. 

In answer to this, it may be remarked that 
the Courts of this country have invariably 
applied in practice the Mahoinedan Law to 
a vnriety of cases other than those coming 
under the dein>tnination of inheritance, mar- 
riage, and caste, and, even if immemorial 
and recognized practice did not legalize the 
action of the Courts, it cannot be said that, 
when this'C'ourt administers to Mahomedans 
their owti laws, they do otherwise than ad- 
mini8t<^r justice according to equity and 
good conscience. 

We, accordingly, decree the special appeal, 
and reverse the judgment of the Lower 
Courts^ with costs and interest. 



The 27th April 
Preient : 



1864. 



The Hou'ble C. Steer and E. P. LeTinge, 
fTudges, 

Bvidenoe—Copies— ▲dint80loiL 

Case No. 2568 of 1863. 

Special Appeal from a decision pattedhy 
the Judge of Saran, dated the 27th Ma^ 
1863, rf versing a decision of the Prin* 
cipal Sudtier Ameen of that District, 
dated the 26th May 1862. 

Mussamut Beebee Kurum aadoihera (Plainc- 
iffs) Appellants^ 

versus 

Ruttun Bhuggut, chela and heir of Mohuat 
Singh (Defendant) Respondent 

Baboo Kishen Sakha Mookerjee for Ap- 
pellants. 

Baboo Mirtunjoy Mookerjee for Respondent. 

A copy of a disputed deed cannot be taken at evidesoi 
without proof th»t the original is out of the power of 
the party prodacitig the copy. The admission of the 
existence of the original is not tantamount to an adnm- 
sion of the correctness of the copy. 

Steer, J. — The plaintiffs sued on ao 
ikrarnainah, and did not produce the origin- 
al but a copv, and they made no attempt to 
account for the original. The Judge held 
that the secondary evidence of the 
ikrarnamah. when the original has not been 
accounted for, could not be received, tod 
dismissed the plaintifTs suit. 

In special appeal it is contended that a 
copy was enough, as the defendant has ad- 
mitted the existence of the ikrnr ; hut the 
admitting of the existenoe of an ikrar is 
not the same thing as admitting that (be 
copy of the ikrar filed -.is a correct copy. 
In fact, the ikrar t,8 said in the answer to be 
a prepared document, and, therefore, it was 
the more necessary that the deed in original 
should be produced. The Judge has, tliere- 
fore, rightly held that a copj of a disputed 
deed cnnnoi be taken as evidence without 
proof that the original is out of the power 
of the plaintiC 

There is no ground for special appetli aad 
we dismiss it with costs. 
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The 27th Apnl 1864. 
Preieni : 
The Hoii'ble C. Steer aud E. P. Levinge, 
Judges, 

FlendiaiTs— Btgrli-brito tenure— Bifflit 
of oooupanojr. 

Case No. 2550 of 1863. 

Special Appeal from a decision passed bt/ 
ike Judge of Sarun^ dated the SO/A June 
1S63, reversing a decision passed by the 
Principal Sadder Ameen of that Dis- 
trict, dated the 22nd December 1862. 

Mtharajah Woodoy Nnruin (Pluiutiff) Ap- 
pellant, 

versus 

Dorriaho Roy and others (DefendanU) Re- 
spondents, 

Mr, G. C. Paul and Raboo- Kalee Mohun 
Rose for Appellant. 

Baboos Onookool Chunder Mooherjee and 

Kishen Succa Mooherjee for RespoudeDts. 

Whtre a defendant set up a bigh-hi'tto tenure as bis 
tUk to cert;4in iand, he was not allowed, on failure of 
proof of that title, to set up another title not dependiniif 
M iny deed, but derived by a )2 years* occupancy of 
the famd aa a ryot within the meaoioff of Section 6 Act 
Xrfl859. 

Steer^J. — The plaintiff gave a mortgage 
of his property to a third party. He paid the 
mortgage off, but the defendant will not 
allow him to take possession. The plaintiff 
•tjs the defendant is simply the lessee under 
the late mortgagee. The defendant says he 
holds the lauds us a bigh-brito tenure. 

The first Court found ihat the defendant 
did not hold under the bigh-brito tenure, 
but was simply a sub-lessee aud was bouud, 
when the superior lease terminated, to give 
up possession to the landlord. 

The Judge does not say whether he finds 
the bigh-bri(o tenure proved or not ; but he 
eoQtiders that, us defendant has been in 
possession for more than 12 years, he cannot 
be ousted. He, accordingly, reverses tlio 
judgment of the Principiil Sudder Ameen, 
tad dismisses ihe plaintiff's suit with costs. 

If the defendant is a sub-lessee, it is plain 
be cannot sustain a claim to continue in 
possession when the lease of his lessor has 
been brought to a close. Nor has he any 
right uiMl<-.r the bigh-brito clniin ; for it has 
bt*en Toiiiid in a former suit that there never 
was Any 8uch tenure. 

Bat it is contended by the pleader for the 
defen^ni ihat> whether his title as a holder 
of a bigh-brito tenure is proved or not, he 
is euiitied to be maiutaiued in posBCssiou, if 



he is able to prove that he has occupied the 
lands for more than 12 years. 

We think that, where the defendant ha9 
set up a bigh-brito tenure as his title to 
the lands, he must stand or fall upon that 
title. He cannot be allowed upon the fail- 
ure of proof of that title to say that he will 
adopt another title — a title depending, not oa 
any deed, but derived by a 12 years' occu* 
pancy of the land as a ryot within the 
meaning of Section 6 Act X of 1859 ; for 
this was not his case, and he cannot set up 
one case and prove another. 

In this view wo reverse the judgment of 
the Judge, and decree the special appeal 
with costs and interest. 



The 27th April 1864, 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Conflrmatlon of possesstoii — Proof 
of possesslon-^Attestlii^ witnoasee. 

Case No. 2683 of 1863. 

Special Appeal from a decision passed btf 
the Judge of Sarun, dated the . ZOth 
June 1863, reversing a decision passed by 
the Principal Sudder Ameen of thai 
District, dated the 29th November 1862. 
Agum Misra (Defendant) Appellant, 
versus 

PuUukdharee Misra and others (Plaintiffs) 
Respondents, 

Raboos Kishen Surca Mooherjee and 

Debendro Narain Bose^ov Appellant. 

Raboos Chunder Afadhub Ghosh and 

Dwarhanath Mitter for Respondents. 

There can be no decree for the plaintiff in a suit for 
confirmation of possession without proof of bis actual 
possession. 

Where an attesting witness is unable to write and 
either makes a mark nr has his name written for him 
in a deed, the satisfactory or unsatisfactory style of 
execution of the atresiattoa cannot invalidate the deed. 

Levinge, J, — This is a special appeal from 
the judgment of Mr. Brodhurst, Judge of 
Sarun. After argument and hearing fully 
all that can be said in support of the judg- 
ment, we feel constrained to remand this 
case to the Judge for a full determination, as 
it is plaiu, from the objections taken on this 
special appeal, that the Judge has reversed 
the finding of the Court of first instance on 
untenable grounds and for insufficient rea* 
eons. The first Court found that the two 
defendants Suugat and Agum, who claim au 
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8 unnn sluue in tliu property in this suti* 

were heirs of Prohoo Diitt. If Prolioo Diitt 

left no heirs, then these tiro defendants hnve 

no iocns standi in Court. But the first 

Court found, on what prima facie iip|>ear8 

to be good evidence, that Proi>0(> left the two 

defendants Sungat Misra aud A'^nm Misra, 

his heirs, liim .surviving: whereas, the 

Judge on nppeal, not noticing the Apparently 

saiisfactorj grouud.4 stated hy the first 

Court, gives the following reason which is 

purely conjectural for holding that Proboo 

died without heirs : — ** With respect to 

•* the heirs of Pri)boo, when at the settlement 

'* that was made 24 yeai's a?o with Naga 

" Misru, no objection was advanced hy any 

** person claiming to he heir of Proboo Dutt 

'* Misra, uotwiihstandint; the usual notice 

'* was issu'Ml, the onty conclusion to be ar- 

** rived at is that the present claimants to 

•* his property are pretenders^ and not heirs 

** in reality. Their names are not mention- 

*' ed in the Collectorate chellans, whei*eas 

** the plainiiffji' are." We must contrast the 

above reasons with the judgment of the 

Principal Sudder Ameen on this issue. 

*' The point to be determined in this suit 

'* is whether Agimi Misra and Sungat 

•* Misra are descended from Proboo Dutt 

•* Misra, and wliether they hold possession of 

•* 8 annas in suit ? There is no doubt that 

•* A gum Misra is the sou of Proboo Dutt 

" Misra, decea9ed, and that he and Sungat 

'* Misra, his nephew, hold possession of the 

** property in suit ; because from the report 

** of Jhooniuk Lall, Naib Nazir of the Col- 

«* lector's OflTice, dated 8th February 1862, 

•* and the depositions of credible witnesses 

•* taken in this Court (many of whom are 

*• relatives of both parties and puttedars 

" of th^ mouzahs in suit)j it has been satis- 

•* faciorily firoved that A^nm Misra and 

•' Sungat Misia are the son and grandson of 

" Proboo Dutt Misrn, det?en8ed, and that they 

** hold possession of the property in suit 

<* from a long time. Besides this, the pottahs 

* filed in the suit of Mussamut Sunder Koer 

" versus Chuttoo Dhareo Misra and others, 

** defendants, and the depositions of ryots 

** and cultivators taken in that suit, prove the 

*' possession of plaintiffs ai:id Agum Misra aud 

** others, dc^fendants, with regai'd to the 

*• property in stiit.*' 

Now, we must observe that on purely con- 
jectural grounds to find the if*siie against the 
persons decided on legal evidence by another 
Court to he Proboo*s heirs cnnnot lie permit- 
ted to Ptund. Tl»e first (yourt found the 
issue in favor of the dercudants after examiu- 



ing a large iKidy of vvitnesses, relatives, nad 
others. 

It appears to us thii the finditig of th« 
Judge was not only against evidence, bat 
was a finding with nit any evidence to sup- 
port it, aud can, therefture, be dealt witli by 
this Court on 8|M>cial appeal. 

We wish also to call the attention 
of the Judge to this fact, that the matters 
in dispute in this suit invtdve the qit<*t- 
tion of title to an alleged joint and uiidi* 
vided Hindoo estate. These two deffud* 
ants, Sungat and Agum. claim to be 
heirs of Proboo D.itt, A 40m as beiug his sou, 
and Sungat hia grandson, offspring of a deceas- 
ed son, Hurkoo. Naga, who is alleged to have 
obtaiued a settlement 24 years ago, was tlie 
brother of Proboo, and both admittedly in- 
herited each an 8 ann-i ihnre of the ancestrid 
property involved ia this suit. If Na^a 
mauagod the property, what more natural 
or more consonant with the known habits 
of the people than that his name should bnve 
been the one used in the settlement of the 
joint fatnily estate : and, therefore, we wuald 
attach little, if any, weight to this fact even 
if, on balancing the evidence, any evidence 
was given by the plaintiffs to show ilmt 
Proboo left no sons. But, as the evi leix-.e is 
all one way, viz. on the side of the defendants 
that he did, we are at a loss to see how liio 
Judge camu to the conclusion he did. 

Again, another very foreible obj*/<!tion is 
taken by the appellatits to the soundnes^n of 
the judgment appealed against. The suit is for 
the confirmation of the possession of the 
plaintiffs in the land comprised in it, nml 
which embraces the 8 anna share sta'ed to 
have descended from Proboo Dutt lo liift 
alleged heirs, the defendants Sungat Nn<l 
Agum. The Court of first instance found 
that these two defendanis were in possesmn 
of that share, and, therehne, ri^^htly dismi8<«-d 
the plainiiils* claim ; but the Judge, finding 
against these two defendants as not being 
Proboo's heirs, and for the reasons we li»ve 
already shown, decreed for iho plaintiff ia a 
suit for confirmation of possession without 
finding in his judgment the csseitlial fact 
that the plaintifis were in actual poasetsioM. 
And here we may say that, even if the plaint- 
iffs had l>een able to shew that th^y, or 
their ancestor Nnga, was or had beeu is 
posses«>ion of the 8 anna share enjoyed bj 
Proboo in his life-time, that fact al'*ne wuuld 
be no mo«e proof that Naga or they were ex- 
clusively entitled to have their tiiie confi***' 
er/agaiuftt the defendants than the fact of die 
aettleinent beiug made 24 years ago viUk 
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Kajfii, ,WA8 clt'ar proof that Nuga nloiie ha i 
niij title to these lands. The poftscssion of 
Nngn miglit have been the posseftsioii of the 
Bimitijeer, and th<' ponse^sion of the tnnnag- 
ius; member of a joint Hindoo family is not 
adiTH-se posseasion agnin^t the other mem- 
berg. The Court of first instance nses this 
ar^nmeiit with force, and that Court is 
clearly right in point of law in relying on 
thai poi&iiion. It is clear from the judgment 
Rppoalnd a<;ninsfc thnt the Court has con- 
firmed the possession nf the plaintiffs without 
niiy pro<»f of their possession, and, theivfora 
it i^ n decree without evidence to >»upport 
it : it would also appear to be against 
ividenes, inasmuch as (he first Court found 
ou very frood evidence an actual possession 
by the defendants Sungai and A^um. 

The last inatier we have to refer to is 
the finding nf the Jiid^e a^iiinst the validity 
of the ikrnrnnmnh as landing on ihn plant- 
iffs. It is sillied by the vnkeils for tlie 
»ppellHiitj», ns well as l»y the . vak«*els for 
Arrowla Koer, and not contradii-ted by th(* 
vakeeJa of ihe respondetits, that the defend- 
siits Chut too Dharee and Brijo Lall, in con- 
junction with the plaintiffs, executed tliis 
deed in favor of Arrowla Koer, granting 
to her the beneficial enjoyment of 
two monzahs in lieu of maintenance. As 
tliesti defendnnts admit to be bound by the 
deed, and as there appears to be good consi- 
deration for it, and as Ihe first Court found 
ill favor of its entire validity, that finding 
should not be disturbed without good reasons. 
The following nre the words of the Judge 
and his reasons for disturbing this finding : — 
''Next as to the ikrnrnamah, the original 
'* deed was produced, but it does not bear 
" any mark of rejiistry or of the Cnzee's seal, 
" and the witnesses brought to prove it were 
*' unable to write, and, therefore, could not 
" attest it satisfactorily, I can, therefore, 
" place no reliance on this document. " 

The above are his only recorded reasons 
f«^r setting aside the deed. We have to 
reinark that no law now exists, or did exist 
ftt the date of this ikrarnamah, declaritig 
tljat registry was essential to the validity of 
tliat ikrarnamah. The absence or presence 
of the Cazee's seal cannot be allowed to 
turn the scale against the validity of this 
instrument in a Court of Justice. As regards 
tlie Jndge's remark that ** the witnesses 
" Unifightto prove it were iinnble to write 
" and, therefore, could not attest it <a^i^/ic- 
^ torily^*^ the Court can only say that it does 
not quite understand this further reason for 
holding the ikrurnaniah invalid ; uor cuu the 



Court see that it afi\)rds sufRcieni grounds, in 
l»«'iut of law, for reversinjr the able and elabo- 
nite judgment of the first Court. If the 
witnesses swore they signed their names in 
full, and it was proved ihey cc»iild not write 
their names at all, then that would be good 
ground for disbelieving them ; but if they 
wrute iinperfecily or were marksmen merely, 
and had their names written for them, then 
the ** satisfactory '' or ** unsntisOittory '* style 
of execution shouhl not inviilidate ihe deed 
because the mode of execution of the ikrnr- 
iiainah did not quite come up to ihe stand- 
ard of execuiion considered by the Judjre 
as necessary and essential to accompany the 
atttistation of rntnily deeds conveying a tem- 
porary interest in land to a femnle eniiiled to 
receive mnintenance from the alleged exe- 
cutitig parties ; pan icularly wh.n several 
partiep to the deed admit to be hound by it^ 
atid whose interests are much and prejudi- 
cinlly iifTeeit d by it. 

We, thert^fore, think the Jud«je's reasons 
unsatisfactory for holding this deed not 
proved ; and as we have to remand the 
case, we have to call on him to re-in- 
vestigate the evidence touching the comple- 
tion and execution of the ikrarnamah. 
The case must, therefore, go back to the Judge 
for a full and complete re-consideration on all 
points, in order that another, and we hope, a 
more complete and legal, judgment may be 
recorded. 



The 27th April 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levingo, 
Judges, 

nsortgrape — BegiUation ZVXX. 160€ 
(date of operation in Cliapra) — 
Walvor. 

. Case No. 2418 of 1863. 

Special Appeal from a decision passed hy 
Mr, W, T, Tucker, Officia/iny Addu 
tional Judge of Sarun, dated the \2th 
May 1863, affirming a decision passed 
by the Principal Stidder Ameen of that 
District, dated the 5th April 1862. 

Shaikh Bukshush Hosseio and oihert 
(Plaintiffs) Appellants, 

versus 

^ibee Fuzeeloonissa and 6thers 

(Defendants) Respondents, 

Mr. A, F. Lingham for Appellants. 
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Mr. H. E. Twidale, Moonshee Ameer Alt, 
and Bahoos Mokesh Chunder Chowdhy 
and Kkettur Mokun Mookerjee fur 
Eeepondents. 

Kegulation XVII. 1806 came into operation In th« 
District of Cbupra on the I Itb September 18'»6. 

Indulgence or waivor of rights between a mortgagee 
and mortgagor cannot be carried beyond those parties. 

LevingCy J. — Thb pinintiffs sued for the 
possession of cerlaiu lands which had been 
inortgnjred, nud claimed a right of redemp- 
tion. The Lower Courts hove l»eld i he plaint- 
iffs' rights to be barred by lapse of time. 

There are two denominations of lands 
comprised in this suit, and the subject of 
distinct mortgnges, viz., Mukdoompore and 
Seetulpore. The former was morlornged by 
deed dated ihe 3Uth November 1801, for 
2,291 rupees, the principal being payable on 
the 28ih September 1806, in default of 
which the title in the mortgaged premises 
became on that day absolutely vested in 
the mortgagee. Seetulpore was mortgaged 
on the 6ih day of September 1801 for 
rupees 3,001, payable on the 19ih day of 
September 1804, 8ubje«t to like conditions 
on that day. It has been shown on the 
record that the mortgagor of both lands was 
AssudooUah ; but, under a suit insiiiuted in 
the year 1803 for a partition, his share in 
the mortgaged premises was by a final decree 
in 1808 found to be only 15 sahams our 
of 45. In the year 1810, and under an 
ikrarnnmah dated the 25th Moy of that 
year, the mortgagee gave to AssudooUah 
one further year's time to redeem the mort- 
gaged premises. The above are all the 
essential matters necessary to mention. 

We consider the Lower Courts were wrong 
in holding that the plaintiffs had no right to 
redeem. We are of opinion that the Lower 
Courts were wrong as regards the mortgage of 
Mukdoompore, inasmuch as the mortgagee's 
title was not to become absolute until the 
28th day of September 18(^, and Regulation 
XVII of 1806 had bef»re that date, viz. on 
the 11th September 1806, come into operation 
and altered the absolute and unconditional 
effect of the deed. The Lower Courts have 
held that the mortgagee's rights were not to 
be affected by the provisions of that Regula- 
tion, inasmuch as it had not been shown 
that tlie Regulation bad been promulgated 
in the District of Chupra before the 28ih 
day of September 1806. But, as the Re- 
gulation contains no provision of the kind, 
we must give to it its legal effect from the 
11th September 1806, and hold that the 
plaintiffs are not barred of their right to 
redeem. 



As regurdij the oiher denominulioo, we 
conf>ider both Courts are right in holding 
that the mortgagors were barred. The titla 
of the tnorigagee became absolute and tr« 
redeemable on the 19»h day of Septeml>er 
1804. It has been contended in speciid 
appeal that the effect of the mortgagee 
giving time to AssudooUah in 1810, hud the 
effect of altering the plaintiff's position nud 
of annulling the operation of tiie inortgbge 
deed. Btit it is to be remembered that 
AssudooUah ha<l only in 1810 a 15 saham 
share ; so that, without passing any opiiiiuu 
one way or other on the legal effect of the 
, ikrarnamah on the share represented in the 
I mortgaged lands by AssudooUah, we ore 
I clearly of opinion that indulgence or waiv<ir 
; of rights between the mortgagee and Assud- 
ooUah cannot be carried beyond those panics, 
or in any affect the position of the plainiififs 
who represented the remaining interest in the 
mortgaged premises on the 19»h day of S»*p* 
teniber 1804, being the day the niori;:agee*« 
interest became absolute and unconditional, 
and this, although AssudooUah undertook ia 
the year 1801 to mortgage the whole of 
Seetulpore. We, iherefoie, reverse so much 
of the decree below as shuts out ihe plaint- 
iffs fn»in redeeming iheir in t« rests in the 
mortgaged lands of Mukdoompore, and eon- 
firm the dtcree as to so much as declares 
their interests extinguished in Seetulpore 
and the lands comprised in the mortgage of 
the 6th Si»ptember 1801. 

We remand this suit as regards the muit> 
gage of Mukdoompore for adjudication and 
further investigation, both parties to henr 
the costs of the special ap|>eal in proportion 
to the amounts decreed. 



The 28th April 1864. 
Present : 

The Hon'ble W. Morgan and Sumbhoonaoth 

Pundit, Judges, 

Sterbt of suit (against trustee). 

Case No. 2062 of 1863. 

Special Appeal from a decision passed 5jr 
the Judge of Hackergunge, dated the 
23rrf April \ 863, reversing a decree of 
the Principal Sudder A ween of thai 
District, dated the 2^th Novemher 1861. 
Juggobundhoo Coondoc (Plaintiff) 
Appellant^ 

versus 
Nil Comul Surmah and others (Defendant!) 
Jiespondtna.' : - - ^ 
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Baboo Onookool Chunder Mookerjee for 
Appelltint 

Baboos Kally Mohun Doss and Hem 

Ckunder Banerjee ft>r Respondents. 

If Che money due on a bond belonged to X, and B the 
Boninal plaintHF in a suit on the bond was a trustee 
for him, — Hbi.d that A*s son may sue to get the benefit 
of the decree obtained by B. 

Morgan, J. — The precedents referred to 
by the Lower Appellnte C'^nrt nre not 
opposed lo the plniiitifTs right of suit in n 
case like the present. If tiie money dtie on 
llie bond really helonged to Nobin Chunder 
Coondoo, and Cheytun Coondoo Paul, the 
Bomtnal plaintiflf in the suit on the l>ond« 
wiis a trustee for him, (he son of Nobin 
Coondoo may bring this suit to get the 
benefit of tlie decree obtained by Clieytun 
Coondoo Paul. We think the decree of the 
Conrt of first instance correct. Id exf'cu- 
tioQ of that decree, all questions arising 
eoucerning the amount noiY due under the 
former decree, or whether the same has been 
latisfied iu part or wholly, or to what extent, 
may be settled. 

We allow this appeal, and reverse the 
JBdgment of the Lower Appellate Court 
with C08U. 



The 29th April 1864. 

Present : 

The Hon'hle C. Steer and F. B. Kemp, 
Judges, 

Inrlsdletlon— Section 1« Act VXZZ of 
1859. 

Case No. 494 of 1863. 
Regular Appeal from a decision passed by 
Moulvie Iradut Ali Khan^ Principal 
Sadder Ameen of Shahnbady dated the 
tUiJuly 1863. 

Puhlwiiu Singh and others (Defendants) 

Appellants^ 

versus 

Maharajah Mohessur Buksh Singh (Plaintiff) 

Respondent, 
Ifr. G, C. Paul and Haboos Unnoda Per* 

ihad Ranerjee and Onookool Chunder 

Mookerjee for Appellants. 

*^. R* V. Doym, Moonshee Ameer Ali and 
Baboo Dmarhanath iHitter for Bespondent. 

Suit laid nt rupees 2,40,799-I0-9r. 
|J!5^*« Collector of Ghnzeepore, under Act I of 
SLJ? !r?)^^'*^ "^^^^^ '» oonaned to the territories 
•2Jiir!,?V^- Pm tried a dispute as to the bound- 
IW !>?""•'"' *"* ^i<Wn and tlie other without the 
■' w. r, fce WM held to luve acted withjut jurisdiction 



and therefore not to he a competent anthoritr within 
the meaning of Section 14 Act Y ill of 1859. ' 

Kemp, J. — This is an appeal from the 
decision of the Principal Sudder Ameen of 
Shahabnd, dnted the 2l8t Jnlj 1863. 

The defendants in the Court below appeal. 
The plaintiff, Maharajah Mohessur Buksh 
Siiifth of Doomraon, sued for possession of 
2,967 and 10 biswalis of land alleging theni 
to be alluvifti lauds which had grndunlly 
HPcreted to his villages, Karatar Burada, 
Moholee, and Umnpore, Pergunnah Blmj- 
pore, and thnt he was entitled thereio under 
the provisions of Clause 1 Section 4 Regu- 
lation XI of 1825. The suit was valued at 
rupees 2,40.799-10 9. The date of ouster 
was alleged to be on the 13fli March 1860. 

The defendants, Baboo Meghburun Singh 
and others, answer briefly as follows :— That 
the suit of the plaintiff is barred under the 
special Law of Limitations, Act XIII of 1848 
inasmuch as the defendants were allowed 
by the Revenue authorities to continue ia 
possession of the disputed land under pro. 
ceedings dated the 5th August 1841 ; and 
that, as the suit of the plaintiff is obviously 
to reverse those proceedings and was in- 
stituted on the 30th Decemlw 1861, it i# 
clearly beyond time under the above Act. 

On the merits the defendants answer thai 
the disputed lands were never in the possession 
of the plainiiff ; that, in 1232 Fuslee. a per- 
petual settlement of the Mehal Deara Sheo- 
pore, Pergunnah Bulya in Zillah Ghazeepore 
was made by the Rt^venue authorities with the 
ancestor of the defendants, subject to certain 
conditions, viz. that, io case of Increment or 
diluvion within 10 percent., there was to be 
neither enhancement nor abatement of the 
jumma payable by the defendants ; tliat any 
excess over that percentage would give the 
parlies a right to enhance or to claim abate- 
ment of the jumma, as the case might be: 
that the lands settled with the defendants 
were measured every five years to ascertain 
whether they had increased or decreased in 
area beyond the percentage above noted 

The answer proceeds to describe the 
course of the flowof the river Gangesat various 
periods ranging from 12CJ8 Fuslee to 1266 
Fuslee ; that, notwithstanding the chaneea 
in the course of the river, the lands of the 
mehal settled with the defendants by the 
Rc^venue authorities remained cnpalde of 
idenlification, inasmuch as the river Ganrfe* 
made sudden irruptions cutting through tlie 
estate of the defendants, but, at the same time, 
not destroying Its identitj ; that the provi! 

^"^1121 ^^""'^^ ' ^^^'^" 4 Regulation XI 
of 1825 wore, theiefore, inapplicable / thai^ 
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eten ncfmitting the false fivermeiit of the 
plaiiitifT that the Iniid in dispute had formed 
by gradual recession of the river Ganges, 
the defendnnts wouM ho entitled to it under 
tlieLaw ofAthivion ; that the nnioantehiimed 
as mesne profits was grossly exaggerated. 

A second written statement was filed by 
♦"he defendants, and tliis raised a ^resh plea 
in bar, viz. tlint the land in dispute was 
situated in Ziliah Ghazeepore, and that this 
fact had been determined by competent au- 
thority ; that, uad«»r these circumstances, the 
suit of the plain I iff could not be entertained 
under the provisions of Section 14 Act 
VIII of 1859. 

The Principal Suddef Ameen, Monlvie 
Iradut Ali, after visiting the disputed lands 
and directing a local enquiry to be made by a 
first class Ameen, decided that the suit of 
the plaintiff was not barred by the special 
Limitation Law Act XIII of 1848. With 
reference to the plea that the plaint must be 
rejected under the provisions of Section 14 
Act VIII of 1859, he observed that the 
qHiestion could not be decided without en- 
tering into the merits of the case. On the 
merits he was of opinion that the lands in 
dispute were gradaal accretions on to the 
estate of the plaintiff in Zillah Sbahabad, and 
that the plaintiff was entitled to u decree for 
possession. With regard to m^sne profits, he 
directed that a local enquiry to ascertaiiu 
the proper amount for which the defeudanis 
were liable was to be made in the execution 
stage. With reference to the plea under 
Section 14 Act VIII of 1859, that the Court 
bad no jurisdiction, he overruled it, hoMing 
that the disputed lands appertained to the 
pluintitTs estate in Zillah Sbahabad, and that, 
therefore, the suit could be sustained. 

Ill appeal the learned Counsel, Bfr. Paul, 
for the appellants, makes the first (>oint for 
liis client, that this suit was not cognizable 
by the Principal Sudder Ameen of Sbahabad. 
In support of his argument, the learned 
Counsel quoted Section 14 of Act VIII of 
1859, Act I of 1847, and two decisions of 
this Court noted in the 

Syud Lotf All and ,narifin 
others Defendant*, Ap- marifUi. 
I^Unti, 22iid July 1868. We are clearly of 

Hom.NundunLalSiihoo, opinion thatthe Prin- 
6UI December i«6:t. J^^,^, g^^.^^^ ^^^^^ 

of Sbahabad had jurisdiction. The Collect- 
or of Zillah Gbazeepore, under the provisions 
of Act I of 1847, which Act is confined in 
iis operation to the territories subject to 
the Government of the North- Western Pro- 
vinces and <loe8 not extend to the Zillah of 
li^ahttbad, had no jurisdiciiou to try any 



suit which involved a di:«pute as to tlie 
liouadaries of two zillahs, one widiin, and the 
other admittedly without, the NiirtiwWest* ra 
Provinces. His jurisdiction in the matter 
of boundary disputes extended to sncb as 
might arise between two conterminous fields 
or estates within bis own zillah. He had 
no authority to enlarge bis own boundnritM 
and to overstep his jurisdiction, so thar, even 
admitting that he decided the question uf 
the boimdary as between the two districts, 
which he does not appear to have done, he 
was acting wholly -witlMMit jurisdiction, and 
could not, therefore, be the competent author- 
ity contemplated by Section 14 Act VIII of 
1859. We, therefore, find this i^sue, whieh 
we would observe was not raisnd in the first 
written statement of the d'-feiidanfs, the 
appellants, in favor of the plaintiff, the 
respondent. 

Mr. Paul waives all argument on the 
question of whether the suit is barred 
under the «r»ecial Law of Limitations, Act 
XIII of 1848, and proceeds to argue the 
appeals on the merits. Tne arguments 
of the learned Counsel were lengthy and 
most able. The substance of his contentioa 
appears to be that the lands in dispute ar^ 
not gradual accretions, but are chukee lan«ls, 
that is to say, lands falling within the 
purview of Clause 2 Section 4 Rogulatioa 
XI of 1825, as lands that have been sad- 
denly cut off* from other lands settled with 
the defendants, but which are still capable 
of identification. 

A map made by a Government TehsiMnr 
in 1860 was submitted to the CouriN in- 
spection by Mr. Paul. T as map professes 
to trace the various changes in the current 
of the river Ganges from 1232, when a 
settlement of the estate of Dears Sheopore 
was made with the defendants ; and the 
learmed Counsel professed himself to be afile 
to trace the position of the lands whirh hnl 
been suddenly separated from the remaiuiag 
lands settled with his client at various tiiaes 
by the eccentrieities of the said riv«r. by 
comparing the numbers of the pl«>ts or 
daghs laid lown in the map of 1860 vriib 
those of the st^ttlcment knsrali and oilii*r 
papers. He also referred us to a dnktil- 
nainah or receipt atknowle«lging piisse^sifm, 
which it is alleged that the plaintifl^filtHl 
in a suit in which he, as proprietor of i 
fractional share of the estate Deara Sheoiior^, 
obtained a decree against a ryot for ponsej*- 
sion of some 278 beegahs of laud, alalia 
which document certain daghs are uteii^ 
tinned, the numbers of which tally wiik 
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tlie map of 1860. The learned Counsel 
also generally objected to the enquiry of 
tlie Ameen, and further contended that the 
Principal Sudder Ameen has not given 
goficient attention to the old mnps which 
ibew that the irruptions of the river were 
tadden» and not that the river gradually 
receded causing alluvial lands to accrete. 
The learned Counsel sums up his argument 
by submitting two points for the consider- 
stioD of the Court : — 

l«t*Has the plaintiff . proved that the 
land in dispute has gradudlly accreted to his 
esiate, or does the land belong to the estate 
of the defendants, inasmuch as it has not 
gradually accreted, but has been separated 
ttom the mnin bcAy of the estate settled 

I witli the defendants by sudden incursions of 

' the river, leaving the lands cut off trace- 
able ? 

2nd. — if the lands in dispute have gradu- 
ally accreted, have they accreted wholly 
to the estate of the plaintiff, or to the estate 
of the defendants, or partly to one and partly 
to the other, and, if the latter, in what pro- 
portion ? 

This is a case in which the river Ganges 
has been more than usually capricious. 
Tliere can be no question that this river is 
iliti boundary between the (wo Zillahs of 
Ghazeepore and Shahubad. From a survey 
map of !8o7 obtained from the office of the 
Surveyor-General, we find that the Ganges 
is represented in that map as having cut off 
a lurge slice of land from Shahabad and 
^jveu it to Ghazeepore. The plaintiff has 
utiqiieFtionalily lost much land by the vaga- 
ries of the river, and it may be that his day 
to receive has arrived. 

The dcreiidnnts have, throughout the 
pleadings ia ihe Court below, taken their 
siaad on one cousistent and perfectly iu- 
t^iijrible principle. It is only in this Court 

I that they have attempted to fall back in 
the event of failure on an alternative plea. 

I Their contention below was that the disput- 
ed lands were not nil u vial at all, but were 
what are called chukee lands ; that these 
lau'ls were included in the settlement made 
with them by tlie GImzeepore Collector ; and 
tbat the Ganges, though it cut through the 
mehal settled with them and changed its 
oqiine several times, never destroyed 
th^ identity of the lands. Now, the map 
of 1860, which professes to sliow the differ- 

! ent courses which the aforesaid river has 
taken from time to time, also shews certain 
nninbers as of daghs or plots. If these 
plots could be identified by comparison with 



any reliable chittahs or other settlement 
proceedings, this map would be very strong, 
if not conclusive evidence in support of tlte 
defendants' theory of sudden irruption by 
the river without destruction of identity. 
But it is admitted that, on a reference to 
the Ghazeepore Revenue authorities, which 
was brought about by an application on the 
part of the plaintiff for copies of the kusiah 
and other measurement papers, no such 
papers exist ; and it is, therefore, clear 
that the tehsildar, who prepared this map, 
could not have filled in the daghs on the face 
of it by comparison with any measurement 
papers. Indeed, the theory of identity by 
numbers is entirely destroyed by the acts 
and admissions of the defendants themselves ; 
for we find them repeotedly petitioning the 
Collector for a remission of jumroa on the 
score of total diluvion ; and we also find a 
series of numbers of daghs given either 
in the body of these petitions pr in lists 
attached thereto, which correspond with 
numbers marked down in the map of I860, 
It is true that the learned Counsel for the 
defendants has attempted to neutralize the 
effect of this inconsistency by stating that 
the admissions in these petitions were false 
and made for a particular purpose, viz. to 
obtain a remission of jumma; bur, if this be 
so, we cannot permit the defendants to take 
advantage of this, particularly as their 
statements to the Collector t«lly with the 
present state of things. The Ameen, who 
made a careful local enquiry, and who was 
examined at great length and cross-question- 
ed by the parties, reports that the whole of 
the disputed land is alluvial land, and that 
there are no traces of former boundaries. 
The Principal Sudder Ameen, who visiied 
the spot and remained there some time, found 
the statement-s and map of the Ameen to be 
perfectly correct ; nnd he states that he has 
come to a deliberate conclusion from per- 
sonal inspection of the disputed lands that 
they are alluvial lands which have gradually 
accreted ^ the estate of the plaintiff in 
Zillah Shahabad, and that all traces of the 
former lands have been obliterated. We 
cannot but accept this result of the enquiry 
as the correct result, and, as no distinct act 
of corruption or parbiality on the part of 
the Ameen has been proved or even insinuat- 
ed, his report, which has been tested by 
the Principal Sudder Ameen, and subjected 
t^ a strict cross-examination, may be accept- 
ed as reliable evidence under the provisions 
of Section 180 of the Code of Civil Proce- 
dure. 
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We have, therefore, come to the conclu- 
sion that the river went tlirough 
Tarious changes of its channel at different 
times, but that these changes were gradual, 
and caused, as a natural consequence, allu- 
vion ; that these changes were not abrupt 
leaving lands capable of identification, for, if 
such hod been the case, the beds of iheriv^sr 
in its various changes of course would be 
■till traceable on the spot, which is not the 
case. 

With reference to the alternative plea 
taken by the learned Counsel for the defend- 
ants, we wish to make a few observations. 
If the defendants had stated their case 
honestly, and, while admitting that the lands 
were alluvial lands, had claimed them under 
the Alluvial Law, either wholly or in part, we 
should have been prepared to give them the 
full benefit of the provisions of Regulation 
XI of 1825 ; but, when we find them taking 
their stand upon a line of defence which 
sets up the special provisions of Clause 2 
Section 4 Regulation XI of 1825, and de- 
nouncing the averments of the plaintiff, ap- 
pellant, that the lands were of gradual forma- 
tion as wholly false, we must hold them to 
their plea ; and, as they have wholly failed to 
prove it, we dismiss the appeal with costs 
and interest, and affirm the decision of the 
Lower Court. 



The 29th April 1864. 

Present : 

The Hon'ble C. B. Trevor and F, A. Glover, 
Judges. 

Hindoo X»aw of Znheritanoe — Adop- 
tion — Sister's daugpliter^s son — 
Putrika Putra— Samanodakas. 

Cases Nos. 426,413 to 416, and 459 of 1863. 

Regular Appeals from a decision passed by 
the Judge of Fatnay dated the iist May 
1863. 

Nursing Narain and others (Defendants) 
Appellants^ 

versus 
BhuttunLoll and others (Plaintiffs) Respond- 
ents. 
Mxr. C. Gregory, Bahoos Sreenath Doss, 
Chunder Mndhtib Ghose^ Dehendro Na- 
rain Bofey nnd Luc^hy Churn Bose, and 
Moonshee Ameer AH for Appellants. 



Mr. R. T. Allan, and Bahoos Dwarkanath 
Milter, Unnoda Per sad Banerjee^ Onoo- 
kool Chunder Mookerjee, Kissen Succa 
Mookerjee, and Oopendur Chunder Bose^ 
for Respondents. 

According to Hindoo Law, a sister's daughter cannot 
become an *^ appointed daughter*' or her Roa a ^^ptdrila 
puira" ; nor is the adoption of a ^^puirika putraT 
valid in the present day. 

" Samanoaakas'^ (or persons allied by a common 
oblation of water) belonging to the ** gotra" (or race or 

Sneral family) of a deceased person are, according to 
indoo Law, sufficiently co^ate to succeed to property 
in default of parties nearer of kin. 

Glover, J. — These are all appeals from 
the same decision. 

Plaintiffs sue as nearest of kin to one Lnlla 
Kolas jS"arayan for possession of certain raou- 
zahs, mnlikana lands, andother property, by 
the determination of their heritable right, and 
by cancelment of various conveyances under 
which defendants hold. They also sue for the 
reversal of the summary order of the Judge of 
Patna passed under Regulation XIX of 1841. • 

It appears from the record that the origin- 
al acquirer of the property in suit was 
Lalla Koshal Narayan, who adopted Holas 
Narayan, and bequeathed to him all his pos- 
sessions. Holas Narayan married Hur Koo« 
war, and died childleps in 1827 A. D. The 
widow deceased on the 20th of November 
1862, from which date the respondents, who 
admit Hur Koo war's life-intprest in the pro- 
perty left by her husband, claim. 

The defendants (appellants in this case) 
reply generally that Holas Narayan, during 
his life-time, adopted his niece (sister's daugh- 
ter) Chuttur Koowar, on the understanding 
that, when she married and had issue, her son 
should be his (Holas Narayan 's) adopted child. 
Chuttur Koowar is said to have been adopted 
in 1222 F. S., and to have married in 1225 
F. S. She was then, as is usual in this coun- 
try, a mere child, and her son Utulbeharee 
alias Nursingh Narayan. the principal de- 
fendant in this suit, was not born till 1236 
F. S., about five years after Holas Narayan 's 
death. They aver, also, that, from that date, 
Nursingh Narayan has been, both construc- 
tively through his guardian, and after he at- 
tained miijoriiy in 1847 A. D. actually, in 
possession of all the property of his adoptire 
father. 

The other appellants claim various portions 
of the property by purchase, either from 
Hur Koowar, or from one or other of the 
representatives of Holas Narayau. In soma 
cases, Utulhehared is said to have been the 
vendor, in others, he and his mother together 
and in two, all three ore said to have joined 
in the conveyance. 
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The Judge found that the suit was not 
barred, as alleged, by the Statute of Limita* 
tioos, and ihal the adoption was not a valid 
one. He considered that Hur Koowar was 
• trustee with a life- interest only, and power- 
less to alienate any part of her late husband's 
property except for certain necessary pur- 
poses. He, therefore, cancelled the sales exe- 
cuted by her, Chutturdareeand Utulbeharee, 
and decreed the case in favor of the plaint- 
iff. 

The points for consideration in this appeal 
ire: — 

(1.) Is the suit barred by the Statute of 
limitations ? 

(2.) Are the plaintiffs (respondents) in a 
position to sue as heirs of the deceased Ho- 
las Narayan ? 

(3.) Was tlie adoption of Utulbeharee 
as a ** putrika putra*' valid ? 

If these issues are found against the appel- 
lant Utulbeharee, it will be necessary to con- 
'sider the bonajides of the different sales, 
theueeessity of the alienations, and the right 
of the different vendors to sell. 

On the \st issue appellant urges that the 
respondents' cause of action was his (Utul- 
beharee 's) adoption and succession to the pro- 
perty of Holas Narnyan.) Appellant was 
born in 1829, obtained his majority in 1847, 
and has been all along in possession of the 
property. But it appears to us that the 
question of limitation turns altogether on 
the legality of Utulbeharee's adoption. If it 
be admitted that the " putrika putra" form 
of adoption is valid, and 'that Utulbeharee 
stood in that relation to the deceased Holas 
Narayan, no question of limitation could of 
course arise ; but if the adoption be not valid, 
then respondents' rights in Holas Narayan 's 
property did not commence till the death of 
the widow Hur Koowar in 1862, in which 
case the respondents would be amply in time. 
The decision on this point, therefore, will 
follow that on the ^rd issue. 

There is no finding on the 2nd issue in 
the Judge's decision ; but from the fact of 
both appellants and respondents having 
filed their genealogical trees, and from the 
evidence on the record, we presume that he 
took it into consideration ; and we find from 
these documents that, even admitting the 
^appellant's '* kurseenamah** as the correct one, 
the respondents are not further removed than 
the 7th or 8th degree of relationship from 
the deceased Holas ; so that, although they may 
not, perhaps, be sapendas ('* near kinsmen, 
sharers of the undivided oblation"), in the 
exact sense of the term, they are clearly 



*' samanodakas" (" allied by a common obla- 
tion of water"), belonging to the "gotra" 
(race or general family) of Holas Narayan, 
and, according to Hindoo Law, sufficiently 
cognate to succeed to property in default of 
parties nearer of kin {vide Colebrooke's 
Digest, Vol. Ill, p. 532). 

With regard to the third point of law 
taken in this case, the respondents ar^ue that, 
even admitting the truth of all the appellant's 
statements, they disclose no valid title quoad 
adoption under Hindoo Law. 

The appellant's allegations on the subject 
of his adoption and succession to the property 
of Holas Narayan have already been record- 
ed, and we proceed to consider the question 
of *' title." 

This would seem to divide itself into two 
heads : — . 

(I). — Was such an adoption as the appel- 
lant's ever valid under the ancient Hindoo 
Law current in the provinces governed by 
the Mitakshara ? and 

(2). — Is such an adoption valid at the 
present day ? 

There is no doubt that, in ancient times, 
there were many legal 'substitutes for the 
sonsof thebody (ouras). Menu (Chapter 9, V. 
1 80, ) and Jugny a valky a ( M i takshura. Chapter 
1 , Section 2 )enumerate no less than twelve in- 
cludin'g the legitimate son of thebody ; and the 
latter authority ranks the son of an appointed 
daughter (*'putrikaputra") next tothelegiti- 
mateson, and equal to him. It is contended bj 
the appellant in this case that a sister's 
daughter may be adopted under this author- 
ity, and become *' an appointed daughter," and 
her son a *' putrika putra"; but we do not see 
the slightest resemblance between the two 
cases. The daughter appointed to raise up 
issue for her father must, according to the old 
Hindoo Law books, be a man's own daughter, 
the child of his own loius ; and it is solely on 
the ground of this near relationship that 
the son of the daughter, vts. the ** putrika 
putra " is classed in the same rank with the 
lawful son of the body. 

It is true that, in default of an "ourasa" 
daughter, — a daughter of the body, that is, — a 
man could, under the old Hindoo Law, adopt 
a subsidiary daughter as a substitute for her ; 
but these adoptions were ** for the sake of 
obtaining the heaven-procured by the daugh- 
ter's son " {vide Dattaka Minansa, page 138, 
Section 18), and not for the purpose of obtain- 
ing a ** putrika putra," an adopted son by 
means of an appointed daughter. 

The appellant's Counsel have quoted from 
page 142 of the same work ^* that the daugh- 
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<^r given) resembliDg the legitimate daugh' 
ter,*' is n substitute for issue ; but this clearly 
refers to the adoption of a daughter by sub- 
stiiurion, not with a view to obtaining '^the 
hen ven -procured l>y the daughter's sons," 
but for the purpose of obtaining a son by the 
adopter. 

The only other authority brought forward 
by the appellant in support of his views is 
the case of Nawab Rai vs. Bhugbuttee 
Koowar, reported at page 5, Vol. 6, S. D. A. 
Select Reports. In this case it \v«s laid down 
that, '* notwithstanding what is stated at page 
102, Voi. I, of Miicnaghten's Hindoo Law, 
the adoption of the daughter of a brotlier, on 
the condition that her eldest son shall be 
the " putrika putra** (son of a daughter) of 
the adopter, is legal ; but it is necessary to the 
validity of such an adoption that it should 
t^ke place pi-evious to her maiTiage." 

Now, on referring to the case itself (which 
by the way is one from the Distfict of Sarun) 
it seems that the Pundits who were con- 
sulted diifered in opinion. The Pundit of the 
Siidder Dewanny Adawlut held that the adop- 
tion of a brother's daughter was invalid 
during the Kali puff (the present age, that is), 
and that a ** putrika puua" of this descrip- 
tion was not mentioned in theShastras; whilst 
Hie Supreme Court Official (a Bengallee 
Pundit) held it to be valid according 'to the 
authorities followed in Upper India. Under 
theseoircumstances, and, as, moreover, the case 
was, after all, decided on a point of evidence, 
the precedent is not one of high authority ; 
but even were it admitted law, it would 
only carry an adoption of the kind now be- 
fore us as far as the brothei*'s daughter, and 
■would be no authority for the adoption of a 
sister's daughter (which was Chuttur Koo- 
war's position), a stranger in blood to be an ap- 
pointed daughter for the purpose of raising 
issue for the appointing father. We think, 
therefore, that the appellant in the present 
ease is not a '' putrika putra,*' that is, he is 
not the son of an appointed daugh^r in the 
proper sense of the term, and has,. according 
to ancient Hindoo Law, no status in the 
fiimily of Holas Narayan. 

Taking this view of the case, it is not 
necessary for us to enter at any great 
length into the second point. All the great 
authorities on Hindoo Law admit that, 
except the Battaka and Kritima, no other 
forms of adoption are allowable in the 
present age. 

Strange in his Work on Hindoo 
Law, Vol. 1, page 63, has the following 
ossage :— -'' And now these two, the son 



by birth emphatically so called (ourasa), and 
Dattaka, the son by adoption, meaning 
always the son given, are, generally speakiii]^, 
the only subsisting ones allowed to be capa- 
ble of answering the purpose of sods, the 
rest and all concerning them being parts of 
ancient law, understood to have beea 
abrogated as the cases arose, at the begin- 
ning of the present or Kali age." 

Macnaghten also (HtndooLaw, Vol. I,page 
65): — "In thepresent age, two or at mostthree 
forms of adoption only are allowed in these 
provinces. The Dattaka or the son given, and 
the Kritima or the son made, are the most 
common ; the latter obtains only in the pro- 
vince of Mithila. In strictness, perhaps, 
adoption in this form should be held to be 
abrogated as the affiliation of any but a 
son legally begotten or given in adoptioa 
is declared obsolete in the present age." 

The Dattaka Minansa, a work of the very 
highest authority throughout the provinces 
governed by the Mitakshara, lays it dowa 
(page 24, para. 6 1): — "Sons of many de- 
scriptions, who were made by ancient saints, 
cannot now be adopted by men by reason 
of their deficiency," &c., &c. 

The Dattaka Chandrika. a work of para- 
mount authority in Bengal, takes the same 
view. 

In connection with this, we remark that 
Mr. Sutherland, in a note to his synopsis at 
the end of the two works above mentioned, 
says ** that the * putrika putra* does not ap- 
pear to be regarded as a subsidiary son, and it 
is not unreasonable' to infer that the affiliation 
of such son would be valid in the present 
age"; but this, though the opinion of a very 
learned person, can have no weight with us, 
opposed as it is to the law as laid down dis- 
tinctly in the Dattaka Minansa and other 
standard authorities and to the practice of the 
people living in thepresent or ** Kali" age. 

We think, therefore, that in no point of 
view can the appellant Utulbeharee's allega- 
tions be sustained, and we dismiss his appeal 
(No. 426) with costs. 

With regard to appeals WTos. 413, 4U,415, 
416, and 459, the Judge's decision ap*pearsro 
us incomplete. The appellants in these cases 
are holders by purchase of various parts of 
the property left by Holas Narayan, and 
they (as appears from the record) offered to 
prove that the sales were conducted bond 
fide and for the purpose, either of paying off 
old debts due by Holas Narayan, or for the 
benefit of the estate itself 

The Judge has laid down the law oo 
this point eorreotly, but hM made bo atteopt 
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to apply i^ to ilie present cases. There are 
certaiD eircumstfinoes under wliioli alienations 
liy a Hindoo childless widov^ are perinissible ; 
•nd the appellant's purchases could not be 
disposed of summarily, as the Judge has dis- 
poMd of them, without giving the vendees 
the opportunity of proving their special 
pleas. 

These cases must, therefore, as there is no 
toflicient evidence on the record to enable 
this Court to decide tliem, go back to the 
Jadge (the Nos. remaining on the file of 
this Court), with directions to the Judge to 
tiike, with the least possible delay, such evi- 
dence as to the legality of each particular 
alienation as mhy be preferred by either side, 
and to adjudicate on each separate claim, 
with Advertence of course to the decision 
adverse to Utulbeharee's rights recorded 
above, returning his finding, with the evidence 
in support of it, to tliis Court as laid down 
in Section 364 of Act VlII of 1859. 



The 29th April 1864. 

Present : 

The Hou'ble F. B. Kemp and A. T. T. 
Peterson, Judges, 

Suit on bond— Proof of consideration. 

Case No. 1038 of 1863. 

Special Appeal from a decision passed by 
the Judge of Pafnrt, dated the 4th Derem- 
ber 1862, reversing a decision passed by 
the Principal Sudder Ameen of that 
District, dated the 14M April 1862. 

Baboo Ghansam Sin^h (Defendant) 
Appellant, 

versus, 

Chnkowree Singh ( Plain tifi*) Respondent. 

Baboo Greeja Sunher Muzoomdar for 
Appellant. 

Baboo Kishen Sucoa Mookerjee for 
Respondent. 

Tfaoo^ a bond may be genuine and doly execut- 
U, il}# receipt of consideration must nerertheless be 
proved. 

Kemp, J. — This was a suit on a bond debt. 
The plaintiff sued his aunt alleging that she 
had executed a bond in 1650. The aunt 
denied the execution of the bond, and further 
plended that no consideration passed. 

The Court of first instance dismissed the 
sait. 

The Lower Appellate Court observes that 
" it can see no season to doubt the genuioe- 
aeiB af the bond ; that the appelloot was a 



lady thoroughly acquainted with monetary 
transactions ; that she has not verified her 
defence ; and, further, that she would have 
defended her case in person htid the itistru- 
ment been a forgery." For these reasons, 
the decision of the Court of first instance 
was reversed, and the suit of the plaintiff 
decreed. 

In special appeal the pleader for the 
special appellant contends that the reasons 
given by the Judge for finding that the 
bond is a genuine instrument, are conjec- 
tural, and that there has been no fiuding ou 
the plea that no consideration passed. 

The reasons of the Judge may not be very 
satisfactory ; but, as he has found on a 
question of fact that the bond is genuine and 
was duly executed, we cannot touch that 
finding in special appeal. 

On the second point we think that the 
suit must be remanded. The Judge, under 
the practice of pur Courts, was bound to find 
whether consideration passed or not (page 
29, Macpherson on Contracts, Section 15 
Regulation III of 1793). 

In a case decided in 1853, page 25, the 
late Sudder Court held that, though a 
defendant admitted execution of a bond, the 
receipt of the consideration must be proved. 
In this case the/a<)^»mof the bond is denied, 
and, as an alternative plea, non-receipt ef 
consideration. This plea must be adjudicated 
upon, and for this purpose the case is 
remanded to the Lower Court. Costs to 
follow the result. 



The 30th April 1864. 
Present : 
The Hon'ble 0. B. Trevor and A. Qt. 
Macpherson, Judges, 
Joint Bindoo Famnj— Succession. 
Case No. 1715 of 186 J. 
Special Appeal from a dedsian passed by 
the Pt-incipal Sudder Ameen of Hehar, 
dated the I6th March 1863, affirtning a 
decision passed by the Sudder Ameen 
of thai District, dated ike 23rd July 
1862. ^ 

Junglee Kooer (Plaintiff) Appellant, 
versus 

Nagbuttee Kooer and others (Defendimts) 
Respondents, 
Baboos Rally Prosnnno Duti, Debendro 
Narain Bose, and Mohendro Lall Shome 
fer Appellant. 
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Babooi Kally Mohun Dost, Mohesh 
Chunder Chowdhry, and Dwarkanath 
Mitter for Respoudents. 

Where a Hindoo estate is held joint and undivided, 
t^e succession to it mast be determined by the state of 
the family as to it, irrespective of any consideration of 
other points, snch as food and residence. 

Trevor^ J, — The ground of special appeal 
in this case is tliat the Principal Sudder 
Ameeii has decided against the plaintiff's 
right to succession on the ground that the 
property being held in co-parcenary, such 
co-parcenary alone is not sufficient under the 
Hindoo Law of Inheritance, as laid down 
in the Mltakshara, to bar her right, but that 
the Court should have decided wiietlier the 
family was joint in food and residence, which 
facts are the real tests of the unity or 
division of a Hindoo family. 

There is no doubt that, according to the 
Mitakshara, property vested in a person, 
individually, descends to daughters on failure 
of nenrer sapindas ; but the succession in. 
undivided families is otherwise; in these, if 
there be no son, son's son, or son's grand-son, 
the surviving brothers or nearest male heirs 
of the deceased succeed, and the daughters 
are entirely excluded. The question, then, 
before us is whether the Principal Sudder 
Ameen is right in ruling that the test of 
succession to property is the state of the 
family property itself, and that any con- 
sideration as to food and residence is com- 
paratively immaterial, and that, as the family 
estate in the case before us is held jointly, 
the plaintiff*, a daughter, is excluded from 
succession to it. 

We think that the Principal Sudder Ameen 
is clearly right, and that, where no formal 
partition of the family estates has taken 
place, the family must be considered 
joint and undivided ; and the succession de- 
scends accordingly, and this notwithstanding 
a separation in food and residence. We 
come to this opinion, relying not only on 
texts and precedents, but also on the very 
theory of Hindoo Law by which the family 
and the property held by it are indissolubly 
connected, and the order of succession 
regulated accordingly. It is true, discussions 
frequently arise as to whether a family is 
joint and undivided ; and in considering this, 
it is necessary to consider whether the 
parties live in commensal! ty or food with 
each other, and whether the property is 
held by them jointly and severally, and 
Ti^hether their other transactions are joint 
or otherwise ; but when an estate has been 
determined, as in the present suit, to be 



held joint and undivided, we ai'e quite clear 
that the succession to it must be determined 
by the state of the family as to it, and 
that any consideration of other points, such 
as food and residence, are immaterial. 

Uuder this view we reject the special 
appeal with costs. 



The 30th April 1864. 

Present : 

The Hon'ble 0. B. Trevor and F. A. Glover, 
Judges, 



Bstoppel— Adniission— AbOt ZXVZl of 
XB60. 

CaseNo. 278of 1863. 

Regular Appeal from a decision passed by 
the Judge of Bajshahtfe, dated the 6th 
June 1862. 

Soorj Monee Dossee (Plaintiff) Appellant, 

versus 

Snroop Chunder Shab and another (De* 
fendants) Respondents. 

Baboo Hem Chunder Banerjee for Ap- 
pellant. 

Baboos Dwarkanath Mitter and Sreenath 
Doss for Respondents. 

Suit laid at rupees 3,76,070-1 1-7 J. 

In proceedings under Act XXVII of I860, pUtntiil 
called herself the guardian and trustee of her uiioor 
adopted son, but the certificate was granted to the defend- 
ant claiming under a will from her husband. Plaintiff now 
sues as widow of her husband, without an adopted son, 
to call in question the will set up by defendant, the so- 
called adopted son supporting her present action. Hild 
that the plaintifiTs former statement in the Act XXVII 
case was no bar to her present acti«>n. 

Trevor, J. — The plaintiff in this case, Soorj 
Monee Dossee, sues' the defendant fcroop 
Chunder, her husband's brother, for posses- 
sion of her husband's property. 

The defendant resisted the plaintiffs 
claim, alleging that he is entitled to the pro- 
perty under a will executed by his brother, 
by which the plaintiff is entitled only to 
maintenance. 

The Judge remarks that **it seems contrary 
to all principles of law and equity to permit 
plaintiff to make two diametrically opposite 
stfttements in a Court of Justice merely for 
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btfowo convenience. Having once called 
lierseir guardian of her adopted son Bippin 
during liis minority, she cannot now be 
ftliowod to represent both herself and Bippin 
in different characters, merely because Bippin 
agrees to forego the advantage whicli has 
accraed to him from her former admission. 
That admission is, I must hold, binding on 
ber, not only with Bippin, but witli the whole 
world ; and I consider that, as Bippin has now 
attained his majority, plaintiff has no right 
to contest defendant's title ; in other words, 
that defendant should not be piit to proof of 
his title by a person who has no title her- 
self." The Judge, therefore, dismissed the 
pin in tiff's suit. 

From that judgment she has now appealed, 
urging that her statements made in a case 
under Act XXVII of 1860 are no bar to her 
present action, but that the suit should be 
remitted for investigation on the merits. 

We think that the view adopted by the 
Judge is erroneous. The plaintiff called her- 
self in the proceedings under Act XXVII of 
I860, the guardian and trustee of her minor 
sou Bippin. The certificate was granted to 
the defendant claiming under an alleged will ; 
and plaintiff now comes in, in the character 
which she is admitted by defendant rightly 
to bear, viz. as widow of her husband, with- 
out nn adopted son, to call in question the 
will set up by the defendant, her previously 
so-called adopted son Bippin supporting her 
present action. Whatever may be the rights 
between the plaintiff and Bippin, it is quite 
competent to her, in a suit like the present, 
to put the defendant to the proof of his title, 
and this notwithstanding her contradictory 
assertions regaVdiug Bippin. That contra- 
diction may give rise to litigation between 
t^e mother and so-called son, and in that 
case will he accepted as strong evidence 
against herself ; but, as Bippin has never been 
declared by a competent Court to be plaint- 
iflTs adopted son, and as defendant himself 
admits that he is only a paluk putro, plaint- 
iff is quite at liberty to recede from her 
former'statement, and, as widow of her hus- 
band in the present case, to put the defend- 
ant to the proof of his title under the will. 

Fraud as against defendant there is none. 
If the will propounded by defendant is valid, 
it will be upheld, whether there be an 
adopted son or not ; if spurious, it will be 
rejected, and defendant's fraud will be 
defeated. 

The cnse is remitted for investigation on 
its merits. 



The 30th April 1864. 

Present : 

The Hon'ble C. B. Trevor and F. A. Glo- 
ver, Judges, 

BKahomedan Ziaw— Dower— Znlierit- 
iUioe* 

Case No. 512 of 1863. 

Regular Appeal from a decision passed hy 
the Principal Sudder Ameen of Dacca^ 
dated the 20th August 1863. 

Hosseinooddeen Ghowdree and another 
(Defendants) Appellants^ 

versus 

Tajunnissa Khatoon and others (Plaintiffs) 
Respondents. 

Bahoos Dwarkanath Mitter and Sreenatk 

Dossy and Moulvie Murhummut Hossein for 

Appellants. 

Bahoos Kishen Kishore Ghose, Onookool 
Chunder Mooherjee, and Chunder Ma- 
dhub Ghose for Respondents. 

According to Mahomedan Law, m(y%U or exigible 
dower is payable on demand at any time from tlie con- 
samraation of the marriage up to the death of the wife ; 
and a suit preferred by heits for their mother's mnjtU 
dower will be in time if brought within 12 years of the 
mother's death. 

Motnyjul or non -exigible or deferred dower is claim > 
able on the dissolution of the marriage either by death 
of divorce. 

Shares of dower, when r«'ceived by the legal inheritors 
thereof, cease to be dower and become part of tlie re- 
cipient's estate. 

Glover, J. — These are cross-appeals 
from the same decision. 

The accompanying genealogical tree will 
assist the' consideration of this somewhat 
complicated case :— 

Hosseinooddeen Ghowdree 

Married Afsarmnissa. 



Aynuddeen Chowilree. 2 | 



Lalnniits« 

married Golam 

Mustafa. 



Dowlttt 
Kliatoon. 



Doommttonisita 
(died ill mo- 
ther's lifo-tiine). 



Abdool Azeez. 
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Ir. appears from the record that Hos- 
eeinooddeeii Ciiowdree entered into ti contract 
of marriage with Afsurruiiissa on the 4(h of 
Pou8 1220, and settled upon her a dower of 
rupees 1,30,000. It was arranged at the 
time that one-third of this sum should be 
what is called ** mojul " or exigible dower 
payable on demand, and the remaining two- 
thirds **mowujjur' non-exigible or deferred 
dower claimable according to *Atnhomedan 
Law on the dissolution of the marriage, either 
by death or divorce. The fact of the mar- 
riage is admitted on all hands, and as the 
genuineness of the kabinamah {deet^ of set- 
tlement) under which in lieu of the " mojur* 
or exigible dower a lien was given to the wife 
on all the real and personal property then in 
poBsessioncf Hosseiuooddeen and his father, 
and to which he was heir, has been upheld as 
genuine by a decision of the late Sudder De- 
wanny Adawlut {vide Reports 1861, p. 133), 
there is no occasion to consider in this place 
the cross-allegation that the dower was of a 
different nature and of a much smaller 
amount. 

T,he " mojul" dower was, as we have before 
observed, exchanged for the various property, 
both real and personal, then in possession of 
Hosseiuooddeen Chowdree and for the rever- 
sion of the ancestral property which would 
come to him after his father's death, and the 
father Shamuddeen Chowdree attested the 
settlement deed in token of bis agreement 
with these stipulations. 

The parties were married in doe course 
and had issue as noted above. Afsurrunissa 
died in 1237 B. S., without either demand- 
ing: or receiving the amount due to her as 
exigible dowry. Jt is alleged in the plaint 
that the husband Hosseiuooddeen Chowdree, 
who had in the meantime succeeded to his 
ancestral property on the death of his 
father, kept back the kabinamah in the hope 
of preventing his daught-ers from suing for 
their shares of Afsurrunissa's settlement, and 
of retaining the whole of the estrtte in his 
son Aynuddeen's hands ; but on the hitter's 
death in 1251 B. S., his sisters got posses- 
sion of the document, and brought a suit 
for their quota of the settlement property. 
The first case appears to have heen institut- 
ed in the Civil Court at Dacca in Phal- 
goou 1252 B. S, and in it the plaintiffs 
claimed rupees 32,360-9-1-1-2 as their 
share of both descriptions of dower. This 
case was partially decreed in» the plaintiffs' 
favor by the Court of first instance ; but in 
appeal they were non-suited for defect of 



8t4imp on the 4th February 1861, and liis 
case, though afterwards admitted to review 
(September 12, 1864), was again and finally 
non-suited by the Sudder Court on the 2l8t 
of December of the same year. 

On the 24th of March 1866, the plaintiffs 
sued again in forma pauperis, and, their plea 
being admitted, filed a plaint against Hossein- 
ooddeen Chowdreefor theamountof theirsltare 
plus interest, in all, rupees 64,711-2-2-3-1. 

Lalunissa died ** pendente lite^^ (Srd 
Aughran 12G3B. S) leaving fonr minor chil- 
dren (vide supra\ and by arrangements made 
between the parties, the nature of which is 
specified in the plaint, but which have 
nothing to do with this particular case, 
Lalunissa's share in the property was de- 
ducted from the amount in suit, and Dowlot 
Ehatoon's claim only put before the Court. 

This appears to have been decreed to her 
by the Dacca Civil Court on the 28tb 
January 1858 (6th Magh 1266 B. S.) ; but 
on ajipeal to t4ie Sudder Court, the suit 
was again thrown out quoad the '^ mnjul" 
or exigible dower (9th Assin 1268— 24ch 
Septeml)er 1861) this time on the ground 
that, as Afsurrunissa had accepted certain real 
property belonging to her husband in lieo 
of the payment stipulated, she, Dowlut Kha- 
toon, was incompetent to sue for the value 
of her portion of exigible dower in ca«h. 
although she was at liberty to sue for her 
share of the properties so accepted by her. 
The present suit originated in that order. 

The defendant Hosseinooddeen Chowdree 
urges that all the plaint ifis' claims to both 
descriptions of dower are barred by " li- 
mitation," We do not think it necessary to 
mention the objection to the '* kabinamah '' 
itself, as the genuineness of that document 
and of the conveyances made under it have 
already been adjudicated upon. 

The Principal Sudder Ameen found that 
the plaintiffs were in time as regards the 
** mojul" or exigible portion of their ances- 
tress' dower, but barred in respect to ihe 
two-thirds or ** mowujjul " (non -exigible) 
portion. He passed a modified decree 
accordingly. 

This judgment has dissatisfied both 
parties. The defendants mill contend tliat 
the entire claim is barred by ** limitation.** 
The plaintiffs urge that nil of it was in time ; 
they object, also, that the r>ower Court has 
not awarded them their proper shares. 
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The questions for our consideration in this 
Mppetl are : — 

1. Are the plnintifTs, respondents, within 
time in respect to the " mojul" or exigible 
portion of Afsurrunissa*s dower ? 

2. Are they (excluding of course Dowlut 
Kbatoon, who received her share of the non- 
exigible dower by the decree of January 
28th, 1858) witliin time as to tlie ** mowuj- 
jal" or deferred dower ? 

3. Have they received their legal shares 
of the property ? 

With regard to the first issue, we observe 
ibat, Bceording to Mabomedan Law, ** raojul '* 
or exigible dower is payai>Ie on deraand at 
toy lirae from the consummation of the 
marriage up to the death of the wife ; and 
IS the claim descends to heirs, it follows, 
under the ordinary rules of law which have 
always been held to be applicable to this 
class of cases, that a suit preferred by 
heirs for their mother's "raojul" dower 
will be in time if preferred within 12 years 
of tJie molher's death. We do not agree 
with the Principal Sudder Ameen that the 
heirs are, under the present application of the 
law, entitled to count limitation from the 
day of their own demand, viz, Plialgoon 1252 
B. S. Were this allowable, a claim of this 
kind might manifestly be kept alive 
indefinitely by successive heirs of the origin- 
si clnira;iiit until the interest quintupled 
the principal. ** Mojul " dower is payable 
on demand at any time during the wife's life, 
bat iier heirs must, we think, be placed in 
the same category as all other suitors, and 
file their claim within 12 years of their 
obtaining the right to sue. The appellant's 
allegation that the cause of action arose on 
the consummation of the marriage is opposd 
toMahomedan Law, and to the principle 
kid down by the Privy Council (Moore's 
Reports, Vol. VI, page 229, Amoerunnissat?*. 
Mooradunnissa). The dower was, no doubt, 
payable to Afsurunissa on that date, and she 
might have demanded it then had she been 
BO minded; but she had equally a right to let 
it remain in her husband's hands, he acting as 
her trustee ; and as her power to claim it of 
him at any time ceased only with her life, 
the plaintiffs' (respondents') cause of action 
mast be held to have commenced then, and 
not OQ their first demand for dower. 

Bat, even on this calculation, the respond- 
•nls are, in our opinion, within time, 
Afsurruniasa died, as we have seen, in 1237 
B. S. Lalunissa was born in 1231 B. S., and 



attained majority in 1247 B. S. Dowlut 

Khatoon was born in 1234 B. S. and came 

of age in 1250 B. S. Taking Dowlut Khv 

toon's case first, and calculating from the 

date of her majority to the institution of the 

present suit on the 16th Po'is 1266 B. 8.. 

there is an hiatus of 18 years ; but from this 

must be deducted the two periods (viz. from 

the 3rd Phaliroon 1252 B. S. to the 20fch 

Phalgoon 1257 B. S., and from the 28t.h 

Sraban 1263 B. S. to the 9th of Assin 1268 

B. S.), during which the two first cases to 

which she was a party were ** suh judice^* 

in all, a space of 10 years, which diminishes 

the 18 years to less than twelve. 

In the case of the other plaintiffs, th« 
heirs of Lalunissa, the deduction would, of 
course, be only during the pendency of the 
first suit to which they were parties, vit. 
from Phalgoon 1252 B S. to Phalgoon 1257 
B. S., or 5 years 18 days, so that, calculating 
from the date of this lady's attaining ma- 
jority to the institution of this suit, there 
would be 15 years II months and 12 days, 
to be accounted for. Now it appears from tne 
record that Lalunissa died in 1263 B. S., 
leaving a daughter Ampteh Futima and 
other children {vide kurseenamah). Ampteh 
attained majority 2 years and 8 months aft^r 
her mother's death, which, being deducted 
from the 15 years 11 months 12 days, brings 
the time to be accounted for down to 13 
years 3 months and 12 days. There is, 
of course, no question regarding the other 
members of the family : they are confessedly 
minors at this moment. 

Under ordinary circumstances, Ampteh 
Fatima would bo evidently out of time, 
but there are grounds in this case for making 
her and the other descendants of Afsurrunissa 
a further allowance. They allege, and the 
statement is satisfactorily proved by the 
evidence of very respectable witnesses, rela- 
tives and connexions of the family, that 
Hosseinooddeen Chowdree, the respondent's 
father, kept possession of the kabinamah in 
the hope of retaining the entire property in 
the hands of his son Aynuddeen Chowdree, 
and it was only on the death of that in. 
dividual that his father appears to have 
given up the deed in 1251 B. S. For 
Hosseinooddeen, therefore, now to plead 
limitation against his daughters and grand- 
children is to endeavor to gain by his own 
fraud ; he first tried to eflPect the ** laches** 
i)y concealing the kabinamah, and now wishes 
to profit by it. 

We think that, under the special circum- 
stances of this case, there would be, suppos- 



Digitized by 



Googk 



W2 



9ITIL RULIN08. 



TAiml 



iiig the reBpoodeDte to be otherwise out of 
time, ** good and suiHcient*' cause for grant- 
ing them the period which elapsed between 
Lalunissa's and Dowlut Khatoon's majority 
and the discovery of the kabinamah, and 
we hold that the respoadents' cause of action 
aruse, not in 1247 and 1250 B. S* respective- 
ly, hut in 12ol B. S. 

This will have the effect of bringing 
Arapteh Fatima within time. Thus, the 
cause of action arose in 1251 B. S., and this 
^utt was instituted in 1268 B. S. after an in« 
tervalof 17 years, that i0,Lalunissa*8 daughter 
^mpteh Fatima is entitled to the deduction 
of 5 years and 18 days as specified above, 
Qud to the 2 years and 8 months which 
elapsed between the mother's death in 1263 
B. S. and her own attainment of m»jority, 
to a total of 7 years 8 months and 18 days, 
which reduces the 17 years to 9 years 3 
months and 12 days. 

Taking this view of the case, therefore, 
we think that the respondents' claim to the 
** mojul" or exigible dower can in no way 
be brought under the Statute of Limitations ; 
and on this issue we come to the same con- 
clusion, though on different grounds, as the 
Principal Sudder Ameen. 

The decision of the 2nd issue rests entire- 
ly on the same points, mz, the allowance for 
" lis pendens** and the four years of grace 
from the date of Lalunissa's majority to the 
recovery of the kabinamah in 1261 B. S. 
consequent on Aynuddeen's death. There 
can, we think, be no question as to the time 
when the cause of this part of the action 
would ordinarily have accrued, for, according 
to the terms of the kabinamah, the husband 
was not liable for, nor was the wife entitled 
to, the "mowujjul ** or deferred portion of the 
dower till the dissolution of the marriage. 
In the present instance this resulted from 
Afsurrunissa*3 death, and the claims of her 
heirs would naturally date from that time. 

The Principal Sudder Ameen has dismissed 
this part of the respondents' claim on the 
ground of limitation ; but as we have already 
held that they are entitled to count the time 
between the attainment of majority and the 
recovery of the kabinamah, as well as that of 
one of the two pending suits, it follows that 
they are within time as regards the 
•* mowHJjul " or deferred dower also. 

We see no reason, therefore, why the 
Principal Sudder Ameen's order regarding 
the " exigible" should not be equally ex- 
tended to the ** non-exigible" dower, and on 
this issue we reverse his deoipion, and decree 
favor of the respondents who claim it. 



There remains only the question of sharei. 

The shares of Lalunissa and Dowlut Khs- 
toon, according to Mahomedan Law, were 
la. ilg. 1c. Ik. each, but on Lalunissa's death 
her entire share did not go to her children, for 
her husband got part (a quarter share, which, 
however, he is admitted to have returned to 
his children) and the father Hosseinooddeeii 
Chowdree received a 5g, 2c. Ik. share, to 
that there remained for the children bat 
a la. 11^. Sc, share. To this they are en- 
titled both in respect of the " exigible" 
and ''non- exigible" dowers. 

Dowlut Khatoon received her share ofths 
''mowujjul*' dower in 1858, so that she is 
only entitled now to a la. I7g. Ic. IJL 
share of the " exigible" dower. 

Under the^r«^ issue, therefore, the respond- 
ents will receive an aggregate da. 9^. ]«. 
share of" mojul" dower ; under the second^ 
the representatives of Lalunissa will get a 
la. 11^. 3c. share of the " mowojjar 
dower. 

The other portions of shares, viz. those 
inherited by Aynuddeen, and Ameeiniaissa, 
the mother of Afsurunissa, appear to have 
followed the usual law of Mahomedan suc- 
cession, and the present respondents at all 
events have no claim. They cannot follow 
portions of their mother's dower into the 
hands of other legal shareholders, nor claim 
at their death, otherwise than in the capa- 
city of heirs. Shares of dower, when re- 
ceived by the legal inheritors thereof, cease 
to be dower and become part of the re- 
cipient's estate. 

Nor do we think that the respondents 
have any claim to the property mentioned 
in Schedule 2. Even admitting their state- 
ment that it was purchased with the profits 
of Hosseinooddeen Chowdree's ancestral do^ 
mains^ it was not in the possession of Hos- 
seinooddeen Chowdree at the time of tlie 
execution of the deed of settlement, audcaiinot^ 
therefore, by Mahomedan Law, be considered 
to be included in it. 

We, therefore, decree to the plaintiffii, re- 
spondents, a 3a. 9^. Ic. 1^. share of the jrdor 
^' mojul" dower claimed by them with mesne 
profits from date of suit, and further decreet 
lei. 1 1^. 3c. share of the §rds or '*roowujjur 
or deferred dower to the heir of La- 
lunissa alone. This last is to bear interest 
at 12 per cent, per annum from date of suit 
to that of realisation. 

Costs will be assessed proportionately to 
the amount decreed. 
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TheSrdMay 1864. 

Present: 

The Hon'ble W. Morgan and Shumboonath 
Pundit, Judges. 

JortodiotlcMi— Xiands situate in sever- 
al ZiUabs. 

Case No. 544 of 1863. 

Regular Appeal from a decision passed hy 
the Principal Sudder Ameen of Purneah, 
dated the \^th July 1863. 

Mussamut Bibee Fool Coomaree (Plaintiff) 
Appellant^ 

versus 

Messrs. Gisborne and Co. and others (Defend- 
ants) Respondents, 

Baboo Juggodanand Mooherjee for Appel- 
lant. 

Jff. R. T. Allan and Baboo Dtoarkanath 
Mitter for Respondents. 

Suit laid at rupees 24,993. 

Held UuU the Princii>i^ 8«dder Ameen yrt^ bound to 
Recline to exercise ioriadietion as soon as he became 
iimre thnt the land in dispute was partly situate jiot 
within his jurisdiction. 

Morgan^ J, — Thb only question which 
we can now decide is the question of juris- 
dieiioD. We cannot enter into the question 
of property, that is to say, whether the land 
in dispute is part of the plaintiff's Pergun- 
DfthofGurhee within the Zillah of Purneah, 
or whether it is part of the defendant's 
Pergannah of Tillia Gurhee within the 
Zillah of Bhaugolpore. The right of pro- 
perty must be decided in a suit properly 
framed, to be adjudged by a Court of com- 
petent jurisdiction. 

In this suit the Court below has decided 
that there is no jurisdiction, because the 
Itnd in dispute is situated within the Zillah 
of Bhaugulpore, and not within the Zillah of 
Pameah, where the suit was instituted. 
Upon that matter, there is evidence in the 
shape of certain awards of arbitrators made 
under Regulation IX of 1833. According 
to those awards, assuming now that they 
apply to the land in dispute, the arbitrators 
li?e decided that the lands form part of the 
defendant's Purgunnah Tillia Gurhee, which 
b a pergunnah situate in Zillah Bhaugul- 
pore. If that is so, and those awards had 
been brought to the notice of the Principal 
Sudder Ameen at an earlier stage in the 
suitj he might perhaps have been of opinion 
tbat, within the meaning of the proviso of 
Section 14, there had been an adjudication 
bj competent authority that the land in dis- 



pute belonged to the defendant's pergun- 
nah, whereupon, in obedience to that proviso, 
the plaint would have been rejected or re- 
turned. As the matter was not brought to 
his notice in that stage, he was unable to 
follow the course pointed out in that proviso. 
On this appearing before him in evidence 
in the case upon the trial of the issue which 
he had framed (whether the land was withia 
the jurisdiction of his Court or not), it 
certainly was material evidence to show that 
he had no jurisdiction. This is ou the 
assumption that the lands mentioned iu 
those awards are the lands now in dispute. 
Some question has been raised here as to 
whether the lands mentioned in the awards 
are identical with the lands now in dispute, 
and some difficulty, no doubt^ arises witU 
respect to the reference there made to the 
murgung or old bed of the riyer. As it is 
clear that this objection is now made here 
for the first time, and that throughout the 
proceedti^s up to this time, it has beeu 
assumed withouju dispute that the lands 
mentioned in the awards are the same as the 
lands sued for, we think we are justified iu 
coming to this conclusion. In this view 
the Court below rightly held that it had no 
jurisdiction to try the case. 

But there is another view of the matter 
upon which it also appears that that Courc 
had no jurisdiction. The land claimed by 
the plaint was defined in a somewhat uncer- 
tain way. The defendant may have been 
misled by this uncertainty. The fact is 
that both parties piHxseeded upon this assump- 
tion that, whatever land was claimed by the 
one by his plaint, iu respect of that same 
land, the suit was defended by the other. 
In the progress of the case, it was re- 
ported by the Ameen (and his report is 
adopted by the Court) that, as to a certain 
portion of the land claimed, namely 126 
beegahs, it appertained (as clearly appeared 
both from the thak and survey maps) to 
the plaintiflPs Pergunnah Gurhee. In respect 
of that land being within the plaintiflTa 
Pergunnah of Gurhee, which again was 
within the Zillah of Purneah, the Courc 
had jurisdiction. In respect of the other 
portion of land, which, on enquiry, was 
ascertained (at least for the purpose of juris- 
diction) to be not within the Zillah of 
Purneah, but within the Zillah of Bhaugul- 
pore, the Court had not jurisdiction. If the 
suit was instituted for land which was 
) partly within the Zillah of Purneah and part- 
ly within the Zillah of Bhaugulpore, it was 
\ a salt clearly beyond the jurisdiction of the 
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Court unless upon autliority derived from 
this Court under the 12th Section of the 
Code of Civil Procedure. The Principal 
8udder Ameen in his decree has treated this 
portion of the land as land regarding which 
it was unnecessary to make a decree, l>e- 
cause it was land of which the defendant 
had not heen shown to be in possession. As 
it was land which was included by the plaint- 
iff in the lands claimed by her, it was neces- 
sary for the Court to adjudicate the suit in 
some way in respect of this pnrt of the 
claim, . either by dismissing the |>luintifi*s 
suit, or otherwise. It was not competent 
to the Court to abstain from determining 
the suit in respect of this land. If the 
fact was not within the knowledge of the 
Principal Sndder Ameen at the time when 
the suit was instituted, he was bound to de- 
cline to exercise jurisdiction in such a suit 
as soon as he became aware that the land, 
the subject matter of the suit, was partly 
situate not within his jurisdiction, and was, 
therefore, land situate within several Zillahs. 

In either view of the case, the Court, in 
our opinion, had no jurisdiction. The effect 
of the decree of the Court will be not to con- 
olujde any question between these parties 
as to the right of property in the land in 
dispute, but merely to determine that the 
Principal Sudder Ameen of Purneah had 
no jurisdiction to entertain this suit. 

We dismiss the appeal with costs. 



The 3rd May 1864. 

Present : 

The Hou'ble C. Steer and F. A. Glover, 
Judges, 

Bnhanoement — Presamptlon — As- 
•essment of X«akheraj land. 

Case No. 2688 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24-P(pr- 
gtinnahs, dated the 2lst June 1863. 
reversing a decision passed by the Moon- 
siff of that District^ dated 3rd September 
1862. 

Romesh Chunder Dutt (Plaintiff) Appellant, 

versus 

Gooroo Doss Nundee and another 
(Defendants) Respondents, 



Baboo Gneja Sunhur Mu^oomdar for 

Appellant. 

Baboo Baneenath Bo%e for Respondents. 

The Lofwer Coart, having foasA as a fiictthtttibt 
tenure in dispute existed npon its present janmit in 
1788, and had sinee paid the seme amonntef rent, and 
haTincr inferred firoin this that a tenure existing ia 
1788 and never challenged antil now may with gcMd 
reason be taken to have existed some years before 1788 
so as to be protected from enhancement, — Hkld that 
the presumption was not unwarranted by the fiicts u 
found by the Lower Court, and could not be interfered 
with in special appeal. 

A lakheraj shown to have been held prior te 179Q, 
cannot be assessed until in a resumption, suit the 
plaintiff, succeeds in getting a declaration entitling hia 
to resume the lakheraj. 

Steer ^ J, — The plaintiff sued to enhaaee 
the rent of the defendant. 

The defendant pleaded that he lield some 
of his lands as a portion of the jote of 
Sookdeb Nundee, a tenure which existed 
prior to the Permanent Settlement ; another 
portion he held under 4 mourosee pottabi 
granted by the former talookdars ; another 
portion was lakheraj ; and a 4th portion wai 
not in his possession at all. 

The first Court dismissed the plaintiflTs 
claim altogether. 

The Principal Sudder Ameen found from 
positive and circumstantial evidence, that 
the jote of Sookdeb Nundee existed prior 
to the Permanent Settlement, and could not 
be enhanced. He found that 3 out of the 
4 mourosee pottnhs were genuine ; and 
that as to the lakheraj, the defendant had 
given satisfactory evidence that the tenure 
was lakheraj ; and with respect to the lands 
alleged bj the defendant to be out of hia 
possessbn, he passes no opinion. 

The objections taken againat the judg- 
ment of the Lower Court are — 

\st, — That the onti^ of proving that the 
tenure of Sookdeb Nundee existed prior to 
the Permanent Settlement rested on the 
defendant, and that he had given no sach 
evidence. 

We find that the Lower Court was satis- 
fied by the documentary evidence that the 
tenure existed upon its present jumma in 
1783, and that it had since paid the ssow 
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miifonii mmomit of rent The Court infer- 
red from this that a tenure ezistiog in 1783, 
tad never challenged until now, may, with 
good reason, be taken to have existed some 
years before 1783. This presumption is 
MftsiQlj not unwarranted, and, as it is the 
pro? ince of the Lower Courts to fliid tlie 
&ots, and the presumption has satisfied the 
Ceart below that the jote of Sookdeb Nun- 
dee was of that ancient date as to be pro- 
tected from enhancement, we cannot interfere 
with this finding. It miglit have been that 
we should not have been disposed to draw 
the presumption from the facis which the 
Lower Court has done ; but the decision 
of the fact is with them ; and as they have 
disposed of the fact on what is certainly 
ofidence, we cannot interfere with their 
fiadiug in speoial appeal. 

The next objection taken is that the mere 
tllegstion that land is lakhernj does not bar 
the plain tifi^s right to an adjudication 
whether it is lakhernj or not. This is no 
doubt correct as matter of law ; but it is 
not a mere allegation of the defendant that 
the land is lakheraj, but the allegation is 
flopported by very respectable proof ; and 
we are quite of opinion with the Lower 
4 Court that a lakheraj shown to have been 
\ held prior to 1790 cannot be assessed until, 
[ in a resumption suit, the plaintiff succeeds 
is getting a declaration entitling him to 
resame the lakheraj. 

The third objection is tliat the Lower 
Court has given no opinion as to whether 
the lands which the defendant says are not 
in his possession are in his possession or not. 
This objection we find to be correot| and 
ti there must be a local enquiry as to what 
is a fair and equitable rent upon the mourosee 
jote which the Court has found not to be 
proved, that opportunity may be taken to 
ascertain also whether it is a fact or not 
that the defendant is not in possession of 
the lands described by him. If he is found 
hf the local enquiry to be in posscBsion, 
these lands may be at once assessed ; and if 
he is not in possession, the plaintiff cannot 
ttll on the defendant to pay him any rent 
for them. 

The ease is remanded on this point ; but, 
In^ other respects, the judgment of the 
I^werConrt is affit;med ; and, considering the 
^ partial benefit which the special appel- 
nothas obtained in this special appeal, we 
consider it right to give the costs of it 
luUrdy against him. 



The 4th May 1864. 

Present : 

The Hon'ble C 6. Trevor and F. A. Glover, 
Judges, 

Riffht of Suit— Konej paid under 
oompalsion of Xiaw. 

• Case No. 1822 of 1863. 

Special Appeal from a decision passed hy 
the Judge of Beerbkoom^ dated the \Otk 
June 1863, reversing a decision passed 
hy the Principal Sud/ler Amee.n of thai 
District, dated the 29th November 1*862. 

Juggobundhoo Gliose (Defendant) 
Appellantf 

versus 

Chowdliry Mumtnz Hossein (Plaintiff) 
Respondent, 

Baboos Tarucknath Sein and Banee Madhub 
Banerjee for Appellant. 

Baboos Nil Madhub Sein and Judoonath 
Mookerjee for Respondent. 

Money paid under eompnUion of law cannot be r«- 
covered back as money had and reodved. 

Glover, J. — It appears from the record 
of this case that special respondent (plaintiff 
in the Court below) owed the special appel- 
ant, Juggobundhoo Ghose, rupees 1,100, for 
which he executed a kistbundee, and, as 
additional security, gave to one Sreennuth 
Ghose, a servant of the special appellant, 
an ** ijara" lease of land, with the under- 
standing that the *' usufruct" from 1251 B. S. 
to 1257 B. S. should be paid yearly to the 
special appellant in liquidation of "his debt. 

Subsequently special appellant sued on 
the kistbundee, and the special respondent 
pleaded payment through the *^ ijaradnr*' ; but 
a decree for the balance found to be due on the 
bond, viz, rupees 421, plus interest and costs, 
was given against him on the Isc of March 
1861 ; the Court at the same lime refer- 
ring defendant (special respondent) to the 
** ijaradnr" for the recovery of his money. 
This, according to special respondent, so 
frightened that individual, that he offered 
to give him absolute proof that the money 
for which the decree hud been given against 
him, had really been paid to speciid appel- 
: Innt, and at last handed over the original 
I deciee, with an endorsement admitting the 
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payment on its back. Special appellant on 
this first applied for a review of judgment, 
but failing in that, brought the present action 
to recover the amount improperly paid by 
him under the decree. 

The Court of first instance held that 
the suit was barred under Section 2 
Act VIII of 1859, but the Judge remanded 
it for trial on its merits. 

The only point urged in special appeal, is 
that this is a suit for a matter already de- 
cided by a competent Court, a ^* res judi- 
cata," which cannot be re-opened now. 

Special respondent took an ** in limine" 
objection to the hearing under Section 363 
of Act VIII of 1859, on the ground that 
no appeal lies horn an order passed in the 
course of a suit. But the Section cited 
refers to regular appeals only, and is not 
therefore applicable to the present case. 
By it it is enacted that no appeal (regular) 
shall lie from an order passed in the course 
of a suit and relating thereto prior to 
decree, whereas by Section 372, which is 
applicable to special appeals alone, a 
special appeal will lie from all decisions 
passed in regnlar appeals, on the ground of 
the decision being contrary to some law or 
usage having the force of law. In the 
present case, the remand order was in con- 
sequence of a decision alleged to be contrary 
to law, and that decision, irrespective of its 
consequence, was a legitimate subject for 
a spei^'ial appeal. 

With regard to the main question before 
us, we find that the amount now claimed 
by the special respondent (a conclusion ar- 
rived at with the greatest difficulty, in con- 
sequence of the special respondent's vakeel 
either not knowing />r nut wishing to inform 
the Court about the real items) viz, rupees 
1,449-2 is made up as follows :— 

Originul'sum decreed .421 7 

Interest on ditto prior to decree 421 7 

Costs 13 7 

Interest on unpaid instalments 255 15 

Costs 115 II 

Interest from date of decree up 

to date of payment 220 2 

Rupees 1,448 1 
In other words, special respondent now 
clnims from special appellant the very 
amount which he was obliged to pay him 
under the decree of a competent Court, which 
decree, not having been appealed against, 
has long ago become final and conclusive, 
80 that, were he to get a decree now against 
his former plaintiff, the effect would bo to 



reverse a judgment not legally question- 
able. 

The rule of law applicable to this case 
is, not that the matter is a ''res adjudicnta," 
but that money " paid under compulsioD of 
** law cannot be recovered back as monej 
" had and received" {vide Smith's Leading 
Cases, vol II, page 327, Marriot versus Hamp- 
ton). "For after the defence in an aclioa 
has failed" says Lord Kenyon, ** and monej 
*' has been recovered in the action, it cannot 
*'be recovered back in another action; for to 
** allow it would be to try every question 
"twice, for the same legal ground which would 
" entitle a plaintiff to recover in this present 
" action, would have been a good defence 
"to the action brought against him. After 
"a recovery by due process of law — not 
" extortion, there must be an end of litiga- 
" tion." 

We think, therefore, that this appeal shoold 
be allowed, and the Judge's order for re- trial 
on the merits, reversed with costs. The 
special respondent's case is legally remedi- 
less. 



The 5th May 1864. 
Present : 
The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hoa'ble F. B. Kenap, 
Judge* 

Mortgragro— Non-reoeipt of oonsidera- 
tlon^monej- (Time for pleadinf). 

Case No. 1101 of 1863*. 

Special Appeal from a decision passed by 
the Judge of Patiia, dated the 11 th De- 
cemher 1862, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 5th April 1862. 

Afzul Khan (Defendant) Appellant, 

versus 

Chytun Roy (Plaintiff) Respondent. 

Baboos Debendro Narain Bose KudMhlee 
Kishen Sein for Appellant. 

Baboos Kissen Succa Mookerjee aud Chunder 

Madhub Ghose for Respondent. 

Where a mortgagor omitted to plead in the foreclo- 
sure suit that he did not obtain the whole of the cun- 
sideration-money, he was not permitted to set Qp that 
plea for the drst time ia the subsequent suit for pos- 
session. 

Kemp, J. — The special appellant is the 
mortgagor. The mortgage transaction took 
place in 1838. The morrgagee applied A^ 
foreclosure and ob tained it under the pro- 



Digitized by 



Google 



1884.] 



CIVIL RULINGS. 



207 



fUioiisof Regulation XVII of 1806. The 
present suit is for possession. Tlie mortgagor 
no^ raises i\ plea for the first time, that he 
did not obtain the whole of tire consideration- 
mooej, and that this point ought to have 
been deci<led by tlie Court below. 

We think that there is no ground for this 
Appeal. The plea ought to have been taken 
at litest in the foreclosure stage. If the 
special appellant omitted to raise this point 
io the proceedings taken in the matter of the 
foreclosure, he cannot be permitted to set it 
ap in an answer to a second suit. Again, if 
the consideration-money was not received, 
he had his remedy by a suit for the return 
of the mortgage deed on the plea that the 
transaction was fraudulent in its inception, 
or he might have tendered, within the year 
of grace the money actually due. 'The 
appellant having taken none of these steps, 
is now precluded from raising the point of 
noB-receipt of the whole of the consideration- 
money. Were we to hold otherwise, we 
should be permitting him to raise this 
question 26 years after the time when he 
had a complete and perfect right of action in 
re8|>ect of it. 

We dismiss the appeal with costs and 
interest. 



The 5th May 1864. 

Present : 

The Hou'ble W. 8. Seton-Karr and E. 
Jackson, Judges^ 

Patnee (Sale of) *- Recovery of de- 
posit by purchaser. 

Case No. 2099 of 1863. 

Special Appeal from a decision passed by 
the Additional Principal Sadder Arneen 
of East Burdwan, dated the 27th April 
1863, reversing a decision passed by the 
Moonsiffo] that District, dated the 2Srd 
February 1863. 

Sheikh Ehoda Buksh (Plaintiff) 
Appellant, 

versus 

Begumburee Dossee and others (Defend- 
ants) Respondents, 

Baboos Onookool Chunder Mookerjee 
tod Upprokash Chunder Mookerjee for 
Appellant, 



Baboo Nubo Kishen Mookerjee for 

Respondents. 

The purchaser of a Dutnee sold in execution of % 
decree cannot recover from the original putnee'lar the 
sum which the purchaser had to deposit a few days 
after his purchase, in order to stay a sale by the xemin- 
dar under Uegula.tioQ YIII of 1819. 

Seton-Karr, J. — It is argued that the 
Appellate Court was wrong in ruling 
that the plaintiff, purchaser of a putnee at a 
sale in execution of a decree, could not 
recover from the origiual putneedar the 
sum which the purchaser had to deposit a 
few days after his purchase, in order to stay 
a sale by the zemindar under Kegulatioa 
VIII of 1819. 

We think the judgment of the Lower Court 
correct in law. The purchaser at auction 
must be held to have bought the tenure with 
all its liabilities. One of these was the instal- 
ment due to the zemindar at the approaching 
period for sales under Regulation YIII. 
The original putneedar was not bound to 
puj his rent then, for he might have allowed 
his tenure to be put up for sale by the 
zemiudar. Consequently, the new purchaser 
has no legal claim on the original putneedar, 
and there can be little doubt chat the exist- 
ence of an unpaid instalment of rent was 
perfectly well known to the purchaser at the 
auction sale, when he effected bis purchase. 

But, even if it were not, the purchaser 
took the putnee burdened with ail its 
liabilities, and cannot comedown for re-im- 
bursement on the former owner of the tenure. 

Appeal dismissed with costs. 



The 6th May 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Xiimitation (by wliom and when to be 
olijeoted). 

Case No. 2139 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 2\st April 1863, reversing a 
decision passed by the Moonsiff of that 
District, dated the 20th September 1862. 

Sreemutty Beedhoo Dassee (Plaintiff) 
Appellant, 

versus 

Muddun Gopal Rukheet (Defendant) 
Respondent. 
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Baboo Mohendro Loll Sandyal for 
Appellant. 

Baboo Tarucknatk Dutt for Respondent. 

Where a party does not take the groand of Umita- 
tion. the Court shoald not take it. The party who 
makes sach a plea is bound to put it forward at first ; 
if he does not, he will be held to have waived it. 

Jackson, «/. — The Appellate Court has in 
this case dismissed the plnintiflfs claim as 
barred by Section 246 Act VIII of 1859, 
uot having been preferred within one year of 
the date on which a decision adverse to that 
claim was passed in execution of decree. 

It is stated on special appenl that the 
defendant raised no such objection to the 
hearing of the suit, and that the defendant, 
though he appealed, made no allusion to 
it in his grounds of appeal ; that the Judge 
should therefore not have applied the Law 
of Limitation when it was not pleaded. 

We think that the Appellate Court should 
have tried the case on its merits. lu 
special appeal No. 144 of 1861, reported at 
page 49 of the January Decisions for 1863, 
it was ruled that, if the parties did not take 
the ground of limitation, the Court should 
not take it. The party who makes such a 
plea, is bound to put it forward at first ; and 
if he does not, it will be held that he has 
waived it. 

The decision is reversed, and case remand- 
ed for trial on merits. 



The 6th May 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Sale bjgnardicui of minor (Reversal 
of)— Re-imbarsement of purohaae- 
moaey. 

Case No. 2182 of 1863. 

Special Aj^peal from a dooision passed by 
ike Judge of Behar, dated the 30M April 
1863, reversing a decision of the Frinci- 
pal Sudder Ameen of that District, dated 
lOth January 1862. 

Agooree Hurnhur Churn (Plaintiff) 
'Appellant, 

versus 

Ounga Persad Oopadhya (Defendant) 
Respondent. 

Air, John Baptist for Appellant. 

Where a Jnd^ reversed a Mde by the euardian of a 
minor dorioff his miaority, bat directed that the par- 
ohaaar aboald l>e re-imbursed the amoant of his ptirchase- 
money from whatever nteone profits might be found to 



be due to the minor,— Hbld thatas theparckaserwaia 
hondjide purchaser for valuable contideratiou and not 
in any way acting in collu;iion with the goardiau, tht 
minor was liable for the purchase-money. 

Jackson^ J, — This was a suit to recover 
possest^ion of certain landed estate which 
had been, during plaintiff's minority, sold hj 
his guanlinn. The Judge on appeal decreed 
the claim and reversed the sale, but directed 
that the purchaser should be re-imbursed the 
amount of his purchase-money from what- 
ever mesne profits may be found to be doe 
to plaintiff. 

The ground of special appeal is that 
plaintiff is not liable for the purchase-mooejr, 
but that the purchaser should sue the guar- 
dian to recover that money. 

We think the decision of the Judge is 
conformable with equity and justice on the 
fact which he hns found that the purchaser 
was a bona fide purchaser for valuable 
consideration, and not in any way in coilo- 
sion with the guardian. The plaintiff has, 
as the Judge remarks, his remedy agaiust 
the guardian. 



The 6th May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Bzeoutlon^Oonstraotlon 1129« 

Case No. 1262 of 1863. 
Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 29tk 
January 1868, reversing a decision of 
the Principal Sudder Ameen of that 
District, dated the 26th June 1862. 

Kishen Soonder Roy (Plaintiff) Appellant, 

versus 

Proaunnonath Bhuttacharjee (Defendant) 
Respondent. 

Baboos Sreenath Doss and Ishan Chumder 
Chucherbutty for Appellant. 

Baboos Dabendur Narain Bose and 
Mohinee Mohan Roy for Respondent 

Construction 1129 was held strictly applicable to a 
case where the lands sued for were actually taken ia 
execbcion of a former decree, and no question of idem^ 
remained to be decided. 

Steer, J. — This is a suit for land takeo, 
as it is alleged by the defendant, inexeoutioQ 
of a decree obtained by him agatusC iiie 
plaintiffs predecessors. 
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The Judge ia tht) Lover Coitrt held that 
tliis action to recover lands which were coo- 
Bidered to belong to defendant by the Court 
which passed the original decree, could not 
lie under the Construction 1129 and the 
decision of the late Sudder Court of date the 
19th May 1857. 

It is contended in special appeal that the 
Construction quoted is not applicable, inas- 
mach as the lands now sued for w^e not 
involved in the former decree, and there was 
DO adjudication by the Court executing the 
decree in respect to these lands, or any ex- 
press order holding that they were included 
in the decree. 

It is fully admitted that the lands now 
sued for were actually taken in execution, 
•od there is no question whatever as to 
the identity of those lands. It appears 
farther that the plaintiff petitioned the 
Court executing the decree that these lands 
were not decreed to the defendant, and 
could not be taken in execution. There 
does not appear, as far as the records show, 
that there was any express order in respect 
to the objection taken by the plaintiff, but 
Dcvertheless, the lands were taken and kept 
and given in possession as part of those 
decreed to the defendant. 

The plaintiff might, if he had so chosen, 
have urged the Court to pass some definite 
order, but he did not do so, and evidently 
withdrew his ground of dispute. When, 
therefore, the Court did not think proper 
to divest the defendant of the lands given 
to him in right of his decree, and the plaint- 
iff rested satisfied with the action of the 
Court in respect to that matter, his original 
eoDtention was to all intents and purposes 
overruled, and the plaintiff acquiesced in 
it 

That being the state of the. case, we are 
dearly of opinion that the Construction 1129 
isstiictly applicable to the case of these 
parties. ^ It was the province of the Court 
executing its decree to declare what lands 
werid decreed or not. The lands now in dis- 
pate were allowedly taken and kept as 
lands which the defendant, under the de- 
eree, was entitled to, and it was certainly 
a matter involved in the decree whether 
oertam lands seized in execution were includ- 
ed in the decree or not. Therefoi*e, the 
eootention of the pleader for the special 
tppellant that the Construction 1129 does 
not apply, inasmuch as it was no matter 
hi^lvei} in the decree whether the lands 
BOW m diapnte were included in the decree 
or not, it altogether unsound; for a ques- 



tion wlMther a certain plot of land is in- 
cluded in a decree to be put in force, is 
most certainly matter involved in the de- 
cree ; and in fact if a thing taken in execu- 
tion of a decree could afterwards be made 
the subject of a fresh civil suit, no euit 
would ever end, for in every execution the 
same question might be over and over 
again revived, and so litigation would bo 
endless. 

A decision of the late Sudder Court was 
quoted (8. D. A. Decisions for 1858, page 
209) by the pleader for the special appel- 
lant as being a case in point where Construc- 
tion 1129 was held not to apply. 

But the circumstances of that case are 
totally different to this. There it was not 
apparent, in respect to the lands in dispute, 
whether they had in fact been taken and 
delivered over in execution of a former 
decree, nor was it clear whether, in respect 
to the lands formerly decreed, they had 
formed the subject of a judicial award. 
Enquiry was, therefore, deemed to be ne- 
cessary in order to have it cleared up whe- 
ther the lands formerly decreed, and those 
for which the after-suit was brought^ were 
identical or different. But in the present 
case it is admitted that the lands now sued 
for were actually taken in execution of the 
former decree, and no question of identity 
remains to be decided. Therefore, this 
case and the case relied upon are not ana- 
logous cases, and the decision in one can 
be no rule for the decision of the other. 

We hold, therefore, the judgment of 
the Lower Appellate Court to be sound, and 
we dismiss the special appeal with costs. 



The 6th May 1864. 
Present z 

The Hon'ble W. S. Seton-Karr and E. Jack* 
son, Judges* 

Mortffaffe ^ Oowemment Revenue. 

Case No. 2125 of 1863. 

Special Appeal from a decision passed 
by the Judge of Sylhet, dated the 27th 
April 1863, affirming a decision passed 
by th$ Principal Sudder Ameen of that 
District, dated the 3ist December 1861. 

QourChand Shah (Defendant) Appellant^ 

versus 

Jamal Besa and others (Plaintiffs) 
Respondents^ 
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Baboo Poomo Chunder Mookerjee for 
Appellant. 

Mr, C. Gregory for Respondents. 

A mortgagee in possession, in paying the Govern- 
ment Kevenue to save the estate mortgaged to him, has 
a claim on the mortgagor for his hfcws in not paying 
that revenue which, u'lder the mortgage deed, he was 
bound to pay. 

JacksoUf J. — The plaintiffs in this case 
sought to recover from defendants, their 
ijaradars, a sum of rupees 573-13-3, being 
principal and interest due for 10 years, on 
an annual payment of sicca rupees 35, 
which the defendants had, on taking the 
ijaruh, agreed to pay to plaintiff, but had 
failed to do so. 

The defendants replied that they bad 
taken the ijnrah in mortgage for. a loan of 
rupees 1,000 ; that the terms of the deed were 
that the profits of the ijarah were to go to 
the defendants in liquidation of the loan, 
with the exception of a sum of 35 sicca 
rupees, which was to be paid to plaintiffs ; 
that the plaintiffs were bound to pay the 
revenue of the estate, but neglected to do so; 
that defendants accordingly paid that re- 
venue; that if the amount they paid is set-off 
against the amount due to plaintiffs, they 
have to receive money from the plaintiffs, 
and are not in any way their debtors. The 
defendants proved these payments, which 
appear to be very much in excess of the 
sum claimed by plaintiffs. 

The reply of plaintiffs is that the defend- 
ants have entered into a solehnamah with a 
third party to whom the plaintiffs have now 
sold their rights in the estate, to the effect 
that they have received from him a certain 
sum of money in lieu of all claims against 
plaintiffs. This solehnamah is not with the 
record. 

The Lower Appellate Court has held that 
defendant's payments of the revenue were 
made of their own accord and without plaint- 
iffs' consent ; and that even, if the defendants 
had any claim on account of these payments, 
the acquittance given to the third party 
releases defendants from all liabilities on 
that score. 

On special appeal it is said that the ac- 
quittance in the solehnamah was given on an 
account of all sums, both claimed by plaintiffs 
and due to defendants, being taken into con- 
sideration. 

It is evident that the solehnamah was not 
entered into with the plaintiffs, and the 
plaintiffs cannot therefore derive any benefit 
from its terms. It is good as respects any 
claims on the estate which the third party 
may prefer. But it neither binds plaintiffs 



from preferring their claims against the 
defendants, nor restrains the defendants from 
urging any defence to that claim. The plaint- 
iffs have not produced this solehnamah as 
evidence in the case. But it stands to rea- 
son that the defendants would not compro- 
mise a debt due to them of several thousand 
rupees, leaving themselves eiill open to a 
claim of a few hundred rupees ; and it is clear 
that they entered into no compromise with 
the plointiffs. Defendants therefore are enti- 
tled to have their claim to a set-off enquired 
into. We think it is a denial* of justice for 
the Judge to lay down that the mortgagee, in 
paying the Gowrnment revenue to save the 
estate mortgaged to him, has no claim on the 
mortgagor for his laches in not paying that 
revenue which, under the mortgage deed, he 
was bound to pay. Payments made under 
such circumstances are claimable from the 
mortgagor. Defendants have proved their 
payments, and taking them into consideration, 
plaintiffs are not entitled to any decree 
against defendants. The Lower Court's 
decision is reversed, and plain tiBTs suit dis- 
missed with all costs, and interest at 12 
per cent, per annum to date of payment. 



The 9th May 1864. 
Present : 
The Hon'ble J. P. Norman, Offg. Cki$f 
Justicey and the Hon'ble F. A. Glover, 
Judge* 

Svidenoe— Adoption. 

Case No. 1726 of 1863. 

Special Appeal from a decision passed by 
the Judge of My men sing h, dated the 
25tk February 1863, affirming a decision 
of the Principal Sadder A meen of that 
District, dated the 17 th September 1862. 

Eishen Sunker Dutt (Flamil ff) Appellantf 

versus 

Moha Mya Dossee and others (Defendants) 
Respondents, 

Mr, R. T. Allan for Appellant. 

Baboos Greesh Chunder Ghose^ Dwarkanath 
Mitter, and Sreenath Doss for Respond- 
ents. 

Where a subsequent deed of permission to adopt was 
proved, a distinct reference made in it to a former deed 
of the same character which corresponded in every 
particular with the description of it given in the subse- 
quent instrumentf was, in the absence of proof of tbe 
existence of any other document or of anything ealca- 
lated to throw doubt on the former instrument, h^ 
snfficieat to establish its identity. 
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Glover, J. — Spkcial appellants (plaint- 
iffs in the Courts below) who are the 
nephews of one Kuminul Narnin, deceased, 
swed as reversioners for possession of the 
property left hy their uncle, on the ground 
that the unorautteeputro (permission to adopt) 
put forward by Purmessurree, a widow of the 
deceased, was a fabricated document. They 
alleged likewise that Kummul Narain was 
iuaaue and incapable of giving such permis- 
8100, or even of contracting marriage at all. 

The unomutteeputro executed by Kum- 
mul Narain in favor of Purmessurree, recites 
that on the 26th of Phalgoon he had exe- 
cated a deed of permission in favor of his 
then wife, Surnomoee, which was not regis- 
tered, and that Surnomoee being dead, he 
goes on to give to Purmessurree *' power to 
adopt," so that according to the conditions 
contained in the deed of permission given 
to Sarnonioee she, Purmessurree, might 
adopt seven sons in succession one after an- 
other. He desires that Purmessurree 
shoold act up to all the conditions contained 
in the deed oif permission to Surnomoee, 
and he says ** you will not act otherwise 
than in conformity with the other deed given 
to the Dassea ; should you do so, it will be 
void." 

Both Lower Courts dismissed the suit, 
the Judge holding that Kummul, though 
subject to occasional fits of mental aberration, 
had lucid intervals during which he had 
married and had given his wife Purmessnrree 
permission to adopt. His first judgment 
referred to the unomutteeputro given to 
Purmessuree only ; but on an application 
for review, he held that the first permission 
to adopt granted to Surnomoee might be 
considered as inferentially proved by the 
references made to it in the second, which last 
WAS iu his opinion a well authenticated docu- 
ment. 

It is urged in special appeal that, as the 
validity of the second unomutteeputro de- 
pended on proof of the first, the Lower 
Court was bound to try the issue whether 
the latter document was genuine, and that 
its not having done so, made its judgment 
defective. 

On this we observe that the Judge, when 
an application for review was made to him, 
recorded his opinion that the first uno- 
mutteeputro was established by the second, 
and, whether he did so on sufficient legal 
grounds, is the only question for our consi- 
deration. 

Sow, in the unomutteeputro given to 
Purmessurree, the nature of the permissioa 



given to Surnomoee is distinctly set forth, 
and the date on which it was given is men- 
tioned. On turning to the document pro- 
duced as the permission to Surnomoee, we 
find that it corresponds in every particular 
with the description of the said instrument, 
and in the absence of any proof of the exist- 
ence of any other document, or of anything 
calculated to throw doubt on thisone,we think 
that its identity as the same referred to 
must be taken as established, and that the 
Judge has rightly so considered it. 

Cases of this sort are analogous to those 
of wills and codicils. ** A will or codi- 
cil,*' says Mr, Justice Williams, " not duly 
attested may be re-published and made opera- 
tive by a subsequent codicil bearing the 
requisite attestation, though the latter docu- 
ment be in no way annexed to the will or 
prior codicil ; but it has been held that it 
must distiuctly refer to it" (Williams on 
Executors, Volume I, page 185). In the 
present case the Judge has held the second 
permission to adopt proved by direct evi- 
dence, and has inferred from it that the first 
is proved also. 

There is, as we observed before, a dis- 
tinct reference to the first unomutteeputro in 
the preamble of the second, and the dates 
and names agree. This is amply sufficient 
to shew that, at the time of the execution 
of the second deed, Kummul referred to, 
recognized, and treated it as a valid instru- 
ment, and we therefore uphold the Judge's 
order, dismissing the appeal with costs. 



The 10th May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levtoge, 
Judges, 

Sstoppel— Oompromise. 

Case No. 1349 of 1863. 

Special Appeal ffom a decision passed by 
the Principal Sudder Arneen of Cuttack^ 
dated the Zlst January 1863, affirming a 
decision passed by the Moonsiff of that 
District, dated the 27th April 1862. 

Man Gobind Doss Mohapattur and others 
(Defendants) Appellants, 

versus 

Jankee Bam Mohunt ( Plain tifiT) Respondent^ 

Baboo Hem Chunder Banerjee for 
Appeliauts* 
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Baboo Greesk Ckunder Ghose for Re- 
spondent. 

A defendant cannot fall back on a deed of compromise 
conceding to the |»laintiff a portion of his claim, after 
haying subsequently contested the whole case on the 
merits and run his chance of obtaining a decree dis- 
missing the plaintiffs* entire claim. 

Steer, J, — The plaintiff and the defend- 
ant were at iesue as to. whether the latter 
had mnde a sale of certain lands to the form- 
er. While the suit was pending in which 
this issue was to he tried, the parties filed 
a deed of compromise in which the defend- 
ant agreed to give the plaintiff some share 
in the lands, and the plaintiff agreed to ac- 
cept them. Eight days afterwards the 
plaintiff withdrew from the compromise, 
saying that he only entered into if, with a 
view to obtain from the defendant an ac- 
knowledgment of title. 

The first Court considering that the com- 
promise was binding on the parties, decided 
the suit in conformity with the terms of 
that deed. 

The Judge, in appeal, was of opinion that 
the plaintiff was at liberty to back out of 
the compromise, and he accordingly reversed 
the decision of the first Court, and remanded 
the case for trial on the merits whether 
there had been a sale or not. 

On the remand the first Court held that 
there had been a sale, and the second Court 
coincided in that view. The plaintiff has, 
therefore, gained all he came into Court for. 

The defendant now files a special appeal, 
in which he contends that the parties hav- 
ing mutually agreed as to their respective 
rights, the compromise ought to have been 
the basis of the Lower Court's decision. But 
we think that, when the defendant made no 
appeal against the order of the Judge who 
considered that the compromise might be 
abandoned and treated as not binding, and 
allowed the case to go back on the merits, 
and as it was' originally started, he must be 
considered to have waivenl and abandoned 
any alleged right he may have acquired by 
the compromise. 

Furthermore, it would iK)t be equitable to 
allow the defendant to fall back on a deed 
of compromise conceding to the plaintiff a 
portion of his claim, after having subse- 
quently contested the whole case on the merits 
and run his chance of obtaining a decree 
dismissing the plaintiffs case in ioto. 

We, accordingly, dismiss the special ap- 
peal with costs. 



The 10th May 1864. 
Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 
Xiimitation (Time for pleadincr). 

Case No. 1376 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 27th December 1862, reversing 
a decision passed by the Atoonsiff of 
Mozttfferporej dated the \Sth September 
1862. 

Bechoo Misser and others (Defendants) 

Appellants, 

versus 

Ramadheen Misser and others (PlaintifiB) 
Respondents, 

Baboo Gopeenath Mookerjee for Appellants. 
Baboo Anund Gopal Palit for Respond- 
ents. 

Where the plea of limitation was not taken in tJie 
Court below, it was not allowed to be urged in special 
appeal. 

Levinge, J, — The first point urged in 
special appeal is the plea of limitation ; but 
as that was not taken in the Court below, we 
cannot in this case allow it to be here urged. 
The next point is that the judgment is pot 
clear in deciding the plaintiff's right to the 
9 beegahs 12 cottahs of land ; but we are. of 
opinion that the judgment does specifically 
declare the plaintifl's right to the 9 beegnhs 
12 cottahs of land, and, therefore, we dis- 
miss this appeal with costs. 



The 10th May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

ILakberaJ— l^ntnee—Umitatlon. 

Case No. 1339 of 1863. 

Special Appeal from a decision passed hy 
the Judge of Midnapore, dated the 30/A 
January 1 863, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 2Bth November IS62. 

Okhoy Ham Janah (Defendant) Appellant^ 

versus 

Syud Mahomed Hossi^in and others 
(Plaintiffs) Resj^ondents, 
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Ba^ Mohendro Lall Skome for Appellant. 
Mr. B. E. Twidale for JEtespondeots. 

A temindar who gives his estate in patnee lease, has 
still such an interest in the property as entitles him to 
challenge the right of another who asserts to hold it 
adToaely to him on a lakheraj title. 

Steer, «/. — The plaintiff sued to resume 
the lands of the defendant as held ou an 
iuvalid title. 

The defendant pleaded — 

!, That the plaintiff had given his pro- 
perty in putnee to a tliird party and had 
therefore no right of action. 

2. That he pleaded limitation, hut the 
Court below has confined itself to the enquiry 
solely as to the validity of the tenure. 

On the first point we think that a zemin- 
dar who gives his estate in putnee lease, 
has still such an interest in the property 
as entitles him to challenge the right of 
another who asserts to hold it adversely to 
him on a lakheraj title, for the proprietary 
title is in him, and whatever is to the injury 
oF his proprietary title is a valid cause of 
action to him. 

In regard to the second point,* we find 
the objection taken to be valid. It matters 
not whether the title is valid or not ; it may 
be invalid ; but still if the lakherajdar is 
able to give such proof of possession as a 
lakheraj-holder prior to 1790, he is at 
liberty to plead and to plead successfully 
the Statute of Limitations against the zemin- 
dar who has not sued to resume within 12 
years from the acquisition of his own title. 
The case must, therefore, be remanded, in 
order that it may be tried, \st^ whether the 
plaintiff is an auction-purchaser within 12 
years from the institution of the suit. If 
80, he is not barred even if the defendant 
should succeed in proving that his posses- 
sion dated before 1790 ; but if it should be 
foand that his purchase was more than 12 
years ago, and the plaintiff cati give proof 
of his possession prior to 1790, the plaintiff 
mast be held to be beyond time. 



♦ Dbposed of by Full Bench Ruling— 5^ 2 Weekly 
Beporter, Civil Bulings, p. 207. 



The 10th May 1864, 
Present : 



Norman, Officiating 
the Hou'ble F. A. 



The Hon'ble J. P. 
Chief Justice, and 
Glover, Judge. 

Snit between joint-owners (for secre- 
tion of Batate papers)— OamagreB^ 
Hearsay Bvidence. 

Case No. 323 of 1863. 

Regular Appeal from a decision passed by 
the Principal S udder Ameen of Sylhet, 
dated the 26th March 1863. 

Pitumbur Doss (Defeudaut) Appellant^ 

versus 

Ruttun Bullub Doss and others (Plaintiffs) 
Bespon dents, 

Bahoos Dwarhanath Mitter and Taruchnath 
Sein for Appellant. 

Mr, R. T. Allan and Baboo Greesh Ohun- 
der Ghose for Respondents. 

Suit laid at rupees 10,000. 

One joint owner, for aecretinjf the estate paper, after 
removing them from their ordinary place of depot* it at 
the cutcherry- house, and therebv depriving his joint 
owners of the means of using them for the purpose of 
collecting the rents and other debts due to thorn, is 
guilty of a wrong for which he is liable m a suit for 
damages. 

The taking down of mere hearsay evidence in a case 
where hearsay is not admi^ible as evidence, condemn- 
ed. 

Norman, C. J. — This is a suit by Ruttun 
BuUul) Doss and others for the recovery, as 
per certain schedules of the collection pa- 
pers, &c. of the ijmalee zemindaree and joint 
bankingbusioess of the plaintiffs and defend- 
ant, alleging that the papers of the zemin- 
daree, &c. were kept in the cutcherry 
house, and that the defendant having spent 
more than his share, and plaintiffs being 
entitled to recover such amount from him, 
ou the night of the 29th Assin 1268, t. e, 
13th of October 1861, the defendant took 
from the cutcherry the papers in question 
to the house of Kishen Mohun Biswas ; 
that, after discovering this, the plaintiffs 
found out that the defendant had carried off* 
other papers during the tumult of the 
Dusserah festival on tha 25th of Assin in 
the preceding year ; that, owing to the 
defendant having carried away the papers, 
the accountd could not be adjusted with the 
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surbunikars, nor coald the coUoctious be 
made ; that the sums remaininc; unrealized 
from the ryots and snrburakars of the 
zemindaree down to 1268 in respect of the 
petitioner's shnre were rupees 2,000 ; from 
the tenants of the ijarah mehals rupees 
750 ; misappropriated by the defendant, 
rupees 3,000, and unrealized from the 
debtors of the banking business, rupees 
4,250 ; in all Rupees 10,000. 

Tbe defendant answered that he did not 
take away the papers, and in fact that the 
plaintiffs themselves had done so, he being 
about to sue them for the recovery of monies 
misappropriated. 

The Lower Court decreed the suit, and 
ordered that, if the papers were not re- 
stored, the plaintiflTs should recover from 
the defendant the full amount of the monies 
claimed, with interest and costs of suit. 

On appeal it was objected before us by 
Bnboo Dwarkanath Mitter,^rf^, that a suit 
by one joint-owner to recover papers taken 
possession of by another joint-owner, will 
not lie, the defendant being as much entitled 
to the possession of them as the plaintiff, 
and that the suit must therefore be dismissed, 
the plaintiflTs only remedy being by a suit 
for the dissolution of the partnership. See 
Mayhew and Herrick, 7 Common Bench 
Reports, 229. But assuming it to be true, 
that all the joint-owners are equally entitled 
to the possession of the joint estate, and the 
papers relating to it, and therefore that the 
mere taking of the papers from the cut- 
cherry-house was not a tort for which the 
defendant could be made liable, every 
joint-owner for the time being in actual 
possession of such papers would hold them 
Bubjeot to the right of the other joint-owners 
to inspect and make use of them at all 
reasonable times ; and we think therefore 
that the defendan t i n seoreti ng the papers after 
their removal from their ordinary place of 
deposit at the cutcherry-house, and depriv- 
ing the plaintiffs of the means of using 
them for the purpose of collecting the rents 
and other debts due to them, of which there 
is ample evidence, was guilty of a wrong for 
which he is liable in damages. 

Secondlyy it was objected that the evi- 
dence did not warrant the finding of the 
Principal Sudder Ameen 

We observe, however, that the taking of 
the papers by the defendant is proved, not 
only by the evidence of numerous witnesses, 
but by the testimony of the collectiou 
Mohurir Kishen Mohun Biswas to whose 
house they were removed. It is admitted 



that the papers have been taken away, 
and the defendant gives no evidence whnt- 
ever in support of his statement that the 
plaintitfa removed them. There is a coin- 
cidence of dates which strongly supports 
the plaintiiTs story. The defendant is 
charged with having taken away the papers 
on the 13th of October 1 861. The plaintiffs 
took immediate action and instituted crimi- 
nal proceedings against the defendant. A 
local investigation took place, and the daro- 
gah reported that the defendant had takea 
the papers. The Joint Magistrate, however, 
on the 26th of February 1862, very properly 
dismissed the criminal case on the grnand 
that the taking was not a criminal oflfence, 
but a matter cognizable by the Civil Court 
The defendant forthwith on the 28th of 
February instituted two suits in the Civil 
Court, alleging that the plaintiffs were in- 
debted to him, and setting up this story of 
the carrying off of the documents by the 
plaintiffs. Those suits, the special appeals 
in which are now before us, were dismissed. 

We think that there is, therefore, ample 
ground for the conclusion of fact at which 
the Principal Sudder Ameen arrived in tlie 
present case. 

While on this part of the case, we would 
remark on the very large number of wit- 
nesses who, according to the statement of 
the Principal Sudder Ameen, appear to have 
spoken from hearsay. The Principal Sad- 
der Ameen should caution witnesses to 
speak only of matters within their own 
knowledge, and not waste his time and en- 
cumber the nuthee by taking down mere 
hearsay evidence in a case where hearsay is 
not admissible as evidence. 

The last point made is that there is no- 
thing to waiTant the award of damages. It 
is enough, however, to say that we think 
that there is evidence euflicient to justify 
the decree for damages to the extent award- 
ed, viz. rupees 10,000. These damages are 
not to be paid if the papers are restored, and 
of that the respondent does not complain ; 
but if we ourselves had been trying the case, 
we are disposed to doubt whether we might 
not have given very substantial damages 
for the improper secretion of the papeis, 
even though they should be now given up. 

We modify the decree by ordering tliat, 
unless the papers are restored to the cnt- 
cherry-house within one month from this 
date, execution shall forthwith be issued for 
the above amount of damages with interest 
and costs of suit, and we dismiss the appeal 
with costs and interest. 
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The 10th May 1864. 

Present : 

Tlie Hon'ble W. Morgan and Shuraboonath 
Pundit, Judges^ 

KortflraflT® — Foreolosare— Share of 
property* 

Case No. 2188 of 1863. 

Special Appeal from a decision pet^sed by 
ike Principal Sndder Ameen of Sarun^ 
dated the 1th May 1863, affirming a de- 
cision of the Moonsiff of that District, 
dated the 18/A December 1862. 

Bissessur Thakoor (Plaintiff) Appellant, 

versus 

Gnnga Bissen Midser and others (Defendaots) 

Respondents. 

Mr. A. F. Ling ham for Appellant. 

Baboo Poor no Ch under Mooherjee for 
Respondents. 

The decree of the first Court havinjr been -wrong in 
Bot defining with sufficient certainty what was the pro- 
pertT or the share of the property in respect of which 
the m'^rtgagee was entitled to foreclose,— Held that 
the Lower Appellate Court, instead of dismissing the 
sait by reason of this defect, should havo remedied the 
defect itself, or (if it had not the means to do so) 
lemsnded the case to the first Court for that purpose, 

Morgan, J. — We roust remand this case. 
It WAS a suit for foreclosure of a mortgage 
of a share of property. The decision of the 
Court of first instance was that the mort- 
gnge was proved, and that the mortgagee 
bad duly served the notice, and that he was 
on titled to foreclose. But in respect of 
some |)ortion of the mortgaged property, as 
to which there was a defect in tlie mortgage 
title by reason of its being the property of 
minors n^hich the guardian had no right to 
mortgage, the Court of first instance, as to 
this share, disallowed the plaintifTs right to 
ndeem. The decree of the Court of first 
iostance was wrong in respect of its not de- 
lalng with sufficient certainty what the pro- 
perty was, or the share of the property in 
reapect of wiiich the mortgagee was entitled 
to foreclose. He was declared to have a 
rigbt to foreclose ; but the property which 
was the subject of foreclosure was left un- 
certain, and the Appellate Court properly 
noticed this defect in the decree. But the 
Appellate Court, by reason of this defect, 
rererses the decree and dismisses the suit. 
Tbat seems to us to be an improper mode 
of dealing with the matter. The Appellate 
Coart should itself have remedied the defect, 
if it bad the means of doing so; or (if it had 
Bot) should have remanded the case to the 
Coart of first instauce, in order that that 



Court might ascertain and declare in its de- 
cree with precision what the property was 
in respect of which the plaintiff had a right 
to foreclose. For this purpose we must set 
aside the decree of the Lower Appellate 
Court, and remand the case to the Court of 
first instance, in order tliat that may be de- 
termined, and a decree of foreclosure for a 
certain quantity of the property made. 



The 10th May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Hindoo Xiaw — Xiimitation — Salt by 
son to liet aside alienationii by 
fatber — Speolal Appeal—Ooftta* 

Case No. 1297 of 1863. 

Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the \9ih 
January 1 863, modifying a decision passed 
by the Principal Sadder Ameen of that 
District, dated the ISth September IS62, 

Beer Pershad and others (Plaintiffs) 
Appellants, 

versus 

Doorga Pershad and others (Defendants) 
Bespondents, 

Baboo Kishen Succa Mooherjee for 
Appellants. 

Baboos Kalee Kishen Sein and Debehdro 
Narain Base for Respoodents. 

According to the Mitakshara Law, a suit by a son to 
set aside alienations by his father must be brought 
within 12 years from the date of alienation, or within 
]2 years from the date of the son attaining majority, 
supposing the alienations to have been made daring his 
minority. 

The question of how costs have been awarded, is not 
a point for special appeaL 

Steer, J, — This case was first taken up on 
the 7th instant, when the following judgment 
was passed :— 

*' This is a>euit to set aside certain aliena- 
** tions made by the plaintiff's father as ille- 
'* gal under the Mitakshara Law, the same 
''having been made without necessity, and 
** without the plaint! fi^s consent. 

** The plaio tiff's father is still alive, and 
'* therefore the plaintiff merely sues in right 
'< of his being a joint owner with his father, 
<' to set aside the father's alienations. 

'* To some of the alienations the Judge 
*' in the Court below has applied the law of 
** limitation. Giving the plaintiff exemption 
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** undev the law oa account of his minority, 
** he holds that lie was boand to brint; his 
** suit to impugn the alienation within 12 
" years from the dale of his becoming a 
** major. 

" It is contended in specinl appeal that 
*' this view is not correct, and a decision of 
'* the late Sudder is relied upon as an au- 
** thority in support of the above contention. 
'* Thnt decision appears to have ruled that a 
** suit brought by a son* for possession of pro- 
** perty unlawfully alienated by the father, 
'* would be in time, if instituted within 12 
'' years from the father's death. The plead- 
*• er, therefore, argues inferentially that, if 
** a son does not incur limitation by waiting 
'* till his .father's death, no matter when 
** that may occur,, he cannot be considered 
" to have incurred limitation by not having 
** sued within 12 years from the date of his 
** becoming of full age. 

** But a distinction is to be drawn between 
*^ the action of a son for possession, and the 
'* action of a son to impugn a deed of aliena- 
'' tion. In the one case, the cause of 
*^ action accrues on the death of the parent ; 
" in the other the cause of action accrues from 
'* the date of the alienation. For possession 
** the son must wait till the death of the father, 
** and then he may sue for possession, in 
" which suit any alienations made without 
" warrant of law by the father would of 
'* course be cancelled. But that is not the case 
** where the suit is solely to impugn an act 
'* of alienation. In such a case, the cause 
** of action is the unlawful act of the father; 
*^ and if the son does not choose to come 
'' into Court to try the right of the alienee 
** within 12 years from the date of the 
" alienation, or within 12 years from the date 
'* of his attaining majority, supposing the 
** alienation to have been made during minor- 
** ity, he forfeits his right to do so, and cannot 
** during his parent's life-time disturb the 
** contract which he has suffered to exist 
'* unchallenged for 12 years. 

** The same principle was laid down in 
** a judgment of the High Court given on the 
** 8th June 1863, in thecaseof JeonathBhng- 
^' gut and others versus Roopa Koer and 
** others, where it was held that n reversion- 
" er, who sued during the life-time of a 
* Hindoo widow to impugn a sale made by 
** the widow, had debarred himself of his 
'' right under the Statute of Limitations, by 
** not having sued within 12 years from the 
*' date of the cause of action, which in that 
** case was taken to bo the alienation made 
** by the widow. 



** The judgment of the Lower Court 
'* ruling that the suit was barred with re- 
'* spect to those of the alienations which Late 
" been made the subject of argument in this 
" special appeal, is therefore quite correct, 
*' and we affirm the judgment and dismiss the 
" special appeal with costs." 

After the judgment in this case was pot 
in, the pleader for the special appellants ob- 
jected that the Court had not heard him on 
all the points upon which he had intended to 
argue. We were under the impression 
that we had heard the only point which the 
pleader had to raise ; but as we have no 
reason to doubt from what the pleader now 
asserts that he had not concluded his argu- 
ments, that our impression was wrong, we 
allow the pleader to resume his argument 

He urges that the Judge has awarded 
costs improperly. The plaintiff sued to set 
aside several sales made to different parties. 
The suit was valued at 1,200 rupees, but the 
interest of the several defendants did not 
amount each to 1,200 rupees, and, therefore, 
their costs ought not to have been givea 
them as upon a suit of the value of 1,200 
rupees. 

It is very far a matter of discretion how 
costs are to be awarded ; and the question as 
to how costs have been awarded is not, as a 
matter of right, a point for special appeal. 
It is matter for consideration and argument 
how in a case of this sort costs should be 
awarded, and the time to argue that point 
was when the case was pending appeal be- 
fore the Lower Court, and it was the duty 
of the special appellant not to allow the c»se 
to leave the Judge's hands till he bad been 
heard upon the point. We, therefore, can- 
not see in the objection raised, a proper 
ground of special appenl, and our order of 
the 7th instant, dismissing the special ap- 
peal with costs, will stand. 



The 11th May 1864. 

Present : 

The Hon'ble W. Morgan and Sumbhoonath 
Pundit, Judges. 

Mortffaffe — Redemption — Sale of 
part of the lands for arreare of 
roTonue . 

Cases Nos. 2207 and 2208 of 1863. 

Special Appeals from decisions passed hp 
the Judge of Patna, dated the 28M 
April 1863, affirming decisions of ike 
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Prmeipal Sudder Ameen of that Dis- 
trict, dated 5th February 1868« 

Syod Hachim (Defendaat) Appellant^ 

versus 

Baboo Aujeet Singh and others (PlaiDtii&) 
Respondents, 

Mr. R, E. Twidale for Appellant. 

Moulvie Syud Murhumut Hossein for 
ients. 



A mortgagor cannot redeem a share of the mortgaged 
property. 

This rule is not affected by the lale of part of the 
mortgaged lands for arrears of revenue. 

Morgan, J, — We must reverse the judg- 
ments of hoth the Lower Courts in these two 
eases. 

It is quite clear that 'persons who be- 
come entitled to a portion of property 
which is subject to a mortgage, have no 
right to come to Court in a suit to redeem 
and ask that their portion of the property 
may be set free from the mortgage. The 
mortgage must be paid off wholly. The 
mortgagee has a right to retain the whole 
of the mortgaged property until the debt is 
paid. 

The circumstance on which the Judge 
relies in giving the plaintiffs a decree is this. 
The mortgage originally was a mortgage of 
certain larger property, some portion of 
which has been sold for arrears of revenue. 
The mortgagee is said to have consented to 
that sale. But whether he consented or not 
iiqaite immaterial, because it was a sale by 
a higher power which he had no ability to 
resist. This sale for arrears of revenue of 
a portion of the mortgaged property, is sup- 
posed by the Judge in some way to have 
affected the mortgagee's right to his mort- 
gage security in respect of the remainder. 
We thiuk the Judge is in error in attri- 
batiog the effect he lias done to the sale of 
part of the land for arrears of revenue*, oud 
in not considering the present case to be 
wbject to the ordinary rule which prevents 
a mortgagor from redeeming a share of the 
mortgaged property. We must decree these 
appeals, and reverse the judgments of both 
the Lower Courts with costs. The effect of 
our decree will be to dismiss both suits with 
costs. 



The 11 th May 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges, 

Xiakherid— Resumption. 

Case No. 34 of 1 864. 

Regular Appeal from a decision passed 
by the Principal Sudder Ameen oj East 
Burdwan, dated Zrd July 1863. 

Mrs. Barbara Ameena John Elias (Plaintiff) 

Appellant, 

versus 

Moonshee Mahomed Peezeer and others 

(Defendanis) Respondents. 

Mr. R. E, Twidale and Baboo Banee 
d fad hub Banerjee for Appellant. 

Moulvie Syud Murhumut Hossein 
for Respondents. 

Suit laid at rupees 6,683-2. 

A zemindar is not precluded hy ReguIaHon XIX. 
1798 f^om sainf^ for the resamption of invalid lakheraj 
lands exoeedUig 100 bee^ahs held under several sun* 
Duds, provided none of them singly is a f:rant for more 
than 100 beogahs. 

The releane of lands covered by one such sunnud, 
from the claim of Government to resume, on the ground 
that they were under 60 beegabs, does not. bartha 
zemindar's right to retnume them. 

Jachson, J. — The plaintiff, zemindar of 
10 annas share Mouzah Satsooka, preferred 
this suit for the resumption of beegahs 135 
13 cottahs lying within his estate, which he 
alleged that the defendants heM ou invalid 
lakheraj tenure. 

The Lower Court dismissed the suit, be- 
cause on rhe plaint it was evident that the 
holding exceeded 100 beegahs in extent, and 
the zemindar was, under Sections 6 and 7 
Regulation XIX of 17^3 and the precedent 
of the 26! h May 1860, competent to resume 
only holdings under 100 beegahs. 

It is urged on appeal that, as the plaintiff 
has stated in his plaint that this lakheraj 
land is held under several jsunnuds, the law 
and precedent quoted do not apply. 

Regulation XIX of 1793 declares that 
the revenue assessable on resumed lakh- 
ernj land not exceeding 100 beegahs and 
that may have been alienated by any one 
grant, shall belong to the zemindar. The 
decision of the 26th May 1860 is in ac- 
cordance with this Regulation. That suit 
was dismissed, because the land exceeded 
100 beegahs, and it was not disputed that it 
was held under one sunnud. The facts in 
this case are quite distinct. Here, not only 
does the plaintiff allege that the laud is held 
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uuder several sunnuds. but the defendants in 
theii* answer admit that it was originally 
ttlieuated under different sunnuds, not one of 
^vhic]l is said to have been a grant exceed- 
ing 100 beegahs. If these lakheraj sunnuds 
are resumabie, the revenue assessable on 
the land belongs to the zemindar. The 
plaintiffs suit should therefore be heard, and 
has been wrongly thrown out by the Lower 
Court. 

As regards the lands covered by one 
Bunnud, the Lower Court has dismissed the 
cluim to resume, because; on an enquiry by 
the Government witli the view to resume, 
the lands were released from the claim of 
the Government. Here, again, the Lower 
Court has been in error. Those lands were 
released from the claim of Government only 
because they were under 50 beegahs in ex- 
tent, and were therefore not liable to resump- 
tion by the Government, but by the zemin- 
dar. There was no adjudication that the 
lands were valid lakhernj, and there could be 
110 binding adjudication on such a point, 
except on the suit of the zemindar. 

The Lower Court's judgment is in direct 
contravention of the law, and it is surpris- 
ing to us that so high a Judicial Officer as a 
Principal Sudder Ameen should display 
such ignorance of the simplest points of 
resumption law. The decision is reversed, 
and the case remanded for proper trial. 



The nth May 1864. 

Present : 

The Hon'ble C. B. Trevor and F. A. Glover, 
Judges, 

AUaTial land— X«and-markB. 

Case No. 274 of 1863. 

Regular Appeal from a decision passed hy 
the Principal Sudder Ameen of Shaha- 
bad, dated the 27th February 1863. 

Maharajah Mohessur Buksh Sinj^h Bahadoor 
(Defendant) Appellant, 

versus 

Salgram Singh and others (Plaintiffs) 
Bespondents. 

Mr, J, Baptist, Moonshee Ameer Ali^ and 
Baboo Dwarkanath Mitter for Appellant. 



Mr, R, T. Allan and Baboo Hem Ohunder 
Banerjee fbr Respondents. 

Suit laid at rupees 9,750. 

In a case of dispute as to whether certain lands .ire 
within the plaintiff's or the defendant's estate, tn-th 
estates having been temper trily submerged, and Um 
landmarks having disappeared, the rij^ht of the partiea 
to the lands in dispute can only be properly deter- 
mined by having the position of the old land-marki 
clearly laid down. 

Trevor^ «/. — This suit has come up in 
appeal from tlie Principal Sudder Ameen of 
Shahabad. 

The contention between the parties is 
whether the 815 beegahs now in dispute 
are within plaintiff's estate of Sina Bunowra, 
or within that of the defendant's Shilab- 
deharee. 

It appears that the boundary between the 
two estates was an old pathway running 
from east to west. It appears too that a 
dead river ran also from east to west some 
small distance to the north of the pnthwny. 
In 1858 the river Ganges changed its 
course and dischai'ged its waters * into the 
dead river, which then became the mnin 
stream, and portions of the lands of both 
zemindarees were submerged, and the laud- 
marks then drawn of the estates disappeared. 
In 1859 the river again receded, an^i the 
lands reappeared Contentions arose be- 
tween the zemindars regarding the lands, and 
the defendants were eventually confirmed 
in possession by an order passed under Act 
IV of 1840 in 1861. Hence the present suit 
by the plaintiff. 

Now it is clear, in a case of this nature, 
that the right of the parties to the lands ia 
dispute can only be properly determined 
by having the position of the old land- marks, 
the pathway and the course of the dend 
river, clearly laid down. The villugea 
belonging to the parties before the Court 
have both been surveyed ; so means exist 
by which the old site of the dead river and 
the pathway, can be accurately laid down 
by a person of sufficient knowledge of sur- 
veying which the Civil Ameen has. 

As, therefore, the enquiry made by the 
Principal Sudder Ameen is not so full and 
clear as we could wish, we, retaining the cnse 
on our own file, direct the Principal Sudder 
Ameen to depute into the mofussil with- 
out delay the Civil Court Ameen, with the 
thakbust map of the villages in dispute, 
copies of which he will obtain from the 
CoUectorate. The Ameen will theo, by 
means of these, or a map to be prepared by 
him, a counterpart of the thakbust maps, 
accurately mark the spot in which the oltl 
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rirerrao, nnd in which the pathway was 
•itualed ai ike time ai which the thakbust 
maps were prepared, and he will then note 
the particular locniitj of the land in dispute, 
wiih reference to these land-marks, and also 
its exact area. 

The Civil Court A meen, having prepared 
this map, will forward it to the Principal 
Sudder Atneeo, who will transmit it to this 
Caart, The case will then again be taken 
ii|>, and the necessary orders passed on it 
withoQt delay. 



The 12ih May 1864. 
Present: 
The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon'ble F. B. Kemp, 
Judge. 

Mortgrag'e. 

Case No. 2174 of 1863. 
Special Appeal from a decision passed by 
the Principal Sudder Ameen, of Sarun, 
dated the 6th Map 1863, modifying a 
decision passed by the Sudder Ameen of 
that District, dated the 5th December 1862. 
Mohun Lai (Plaintiff) Appellant, 

versus 

Slieikh Ali Afzul and others (Defendants) 

Respondents. 

Baboo Kalee Kishen Sein for Appellant. 

Baboo Tarucknath Sein for Respondents, 

«.I?*a^*^if*£ °*\*^? a' aur-i-peabgee is entitled, 
jndw Section 2 Regulation I. 1798, to demand back 
BM land immediately after making bis deposit. If by 
auBtike or otiicrwise be demands more land tban i« 
««|wiaed in tbe mortgage, that is not a matter which 
jw JojU^ the mortgagee in keepuij poasesaion of 
MM winch is in &ct comi>rised in itT 

Ifofman, C. J, — In this case the 
pWntiff sues for possession and wasilat 
fnttl258to 1269 F. The plmotiff who 
M mortgaged the land to the defendant on 
llie28ihof Bhadur 1258, paid into Court 
a»der Regulation I of 1798, Section 2, 
ws amount of the zur-i-peshgee. The 
defeodant did not take the money out of 
Coart, and retained possession of the land on 
u»e plea, which the Lower Court finds to be 
prored, that the plaintiff had demanded 
poissssion of more land thnn was comprised 
in the mortgnge. On that ground the 
rmcipel Sudder Ameen has disiiUowed the 
^j^^f. ''asilttt, and from that decision 
««» pUiuiiff appeals specially before us. 
ino respondent alleges that the tender was 
€m!tioaal« 



We are of opinion that, under Section 2 
Regulation I of 1798, the plaintiff was 
entitled to demand back his land immediate- 
ly after making his deposit, and that if by 
mistake or otherwise he demanded more land 
than was comprised in the mortgage, that 
was not a matter which in any way justified 
the defendant in keeping possession of land 
which was in fnct comprised in it. We, 
therefore, decree the oppeal and declare that 
the plaintiff is entitled to possession with 
mesne profits from the date of the payment 
into Court, 28th Rhadur 1258; the amount 
to be ascertained in execution of the decree, 
and all the costs of the suit in proportion. 



The 12th May 1864. 

Present : 

The Hon'ble C. Steer and E, P,* Levinge, 
Judges. 

atahomedaii &aw — Pre-emption — 
Sale. 

Case No. 1304 of 1863. 

Special Appeal from a decision passed btf 
the Judge of Patna, dated the \2th Feb- 
ruary 1863, reversing a decision passed 
by the Moonsiffof that District, dated the 
22nd September 1862. 

Mussamut Ojheoonissa Begum (Defendant) 
Appellant^ 

versus 

Sheikh Rustum Ali (Plaintiff) Respondent. 

Baboo Greesh Chunder Ghose and Afoulvie 

Syud Murhumut Hossein for Appellant, 

Baboo Kishen Succa Mookerjee for 

Respondent. 

According to Mahomedan Law, the affirrantion by 
witness need not be made by the clnimant of the right 
of pre-emption in peraon, but may be made by a dul* 
constitnted a^nt, j ^r 

As, according to Mahomedan Law, where either th« 
seller or buyer repudiates the wile, there can be no sale, 
so neither can Uiero be any right of pre-eu»ption in sucS 
a ca^e. 

Steer, J. — This is a pre-emption suit. 
The plaintiff is a 7 anna proprieror, and the 
defendant a 9 anna proprietor of the same 
property, and it is alleged that the latter hna 
made a private sale of it to (he defendant 
purchaser for 90 rupees, but that the price 
has been falsely entered in the bill of sale 
as 200 rupees for the purpose of defeating 
the plaintiff's claim of preoemption. 
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The defendftnt pleaded, 1st, that tlie 
required ceremonies were never performed 
nt all ; 2ndlt/j that, if performed, they were 
not performed according to law, having been 
done, as admitted by the plaintiflF, by proxy ; 
Brdii/, that the sale was not completed, and no 
right, of pre-emption accrued at all. 

Upon all these issues, involving some very 
nice and difficult points of Mabomedan Law, 
the judgment of the Lower Appellate Court 
is thus briefly expressed: — 

**The evidence on the record, I am of 
•• opinion, may be relied upon. If tho ap- 
•' pellant pay 200 rupees, I am of opinion he 
" is entitled to purchase under the law of 
"pre-emption. The orders of the Moousiff 
•• are reversed.*' 

We need hardly aay that such a judgment 
in sach a case reflects any thing but credit 
on the presiding Judge, Mr. E F. Lautour. 

It appears that, when the pluinliff first 
heard of the sale at his own dwelling, he did 
what the Mahomeduu Law requires in the 
presence of witnesses. But it appears that 
he did not make affirmation by witnesses 
before the defend'ants in person, but he 
sent his brother to demand that the sale 
might be made to him. This, it is contend- 
ed, is the flaw in the proceeding, as the 
Mahomedan Law requires that tlie affirma- 
uon by witness sh(»uld be made by the 
claimant of the right of pre-emption in per- 
son, and a decision of the late Sudder Court, 
Volume for 1857, page 1172, was referred lo, 
in which this doctrine is said to have been 
maintained. 

In the case quoted, it was established that 
the party making affirmation came forward 
and proclaimed to the purchaser that the 
plaintiff' intended to claim his right, without 
any previous communication with the claim- 
ant, and therefore without any authority 
to act as an agent in the matter. In the 
present case there is no doubt that the party 
who made th'3 affirmation on behalf of the 
plaintiff; was his delegated agent for that 
very purpose, so that the two cases are not 
similar in that important respect. No other 
authority has been shown to us in support 
of the objection that all and every part of the 
ceremonies must be done by the claimant 
of pre-emption in person. It is our opinion 
that, unless there is a clear provision in the 
law that the claimant must goto tho seller 
or the purchaser or to the spot, and there 
make affirmation by witness in his very 
person, and cannot under any circumstances 



delegate Uiis duty to another, it can be 
done by a duly constituted agent. Acts Uoue 
by an agent are recognized in law as the 
acts of the principal, and we see no reason; 
why the same maxim should not apply inn 
case of pre-emption to these ceremouiea 
which in their nature are capable of being 
performed by an agent. What he could not 
do by agent, viz, declare his determination 
to become the purchaser as soon as the news 
of the sale reached him, he did in person; 
and what we have held may be done by agent, 
viz. making the demand in presence of wit- 
nesses that the sale be transferred to liim, 
he did in that manner ; and we think there- 
fore that, in respect to all needful prelimina- 
ries, the requirements of the Mahomedan Law 
have been complied with. 

As far, then, as I'elates to the performance 
of the ceremonies, we think the plaintiff bus, 
upon the established facts, not lost his right 
of pre-emption on the ground of his having 
omitted to perform, in the manner required 
by law, any of the prescribed preliminaries 
necessary for the support of a valid claim. 

The next question to be dealt with is, 
whether, supposing the allegation of Ihe 
defendants, the seller and the purchaser, to 
be true, namely, that they had mutonlly 
withdrawn from the negociation of sale before 
the purchase-money was paid, or deliverj 
of the property given, the plaintiff''s claim 
to pre-emption cau be enforced. 

A sale is a complete sale in tlie eye of the 
Mahomedan Law where the seller says oral- 
ly, " I have sold," and tbe purchaser says, 
** I have bought." 

In the present case, where a bill of snlehns 
been actually written out and signed by tho 
seller, he no doul>t has done his part towards 
the completion of the sale ; he has in fact 
proclaimed in a more solemn and formal 
manner than by word of mouth that he baa 
sold. But if the bill of sale is still in the 
seller's hands, and has never left them, and 
nothing has been done by the purchaser, 
such as the payment of the purc-hase-money, 
or entry into possession, which would be 
tantamount to his acquiescence in the sale, 
one essential element for the constitution of 
a complete sale is wanting, for tlie purchaser 
has not said either directly or indirectly "I 
have bought." 

Where the law is so peculiar in its con- 
struction of what is necessary to make a sale, 
and where a third party, under the peculiar 
provisions of the Mahomedan Law, aw" 
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to compel the enforcement of a contract 
which both the principals to it are willing to 
revoke, he cannot expect that the law, which 
be seeks to enforce in all its stringency against 
his opponents, shall be relaxed in his favor. 
Ifthe plaintiff insists in maintaining that 
the contract of sale, which certainly would 
not under any other law, perhaps, but the 
Mahomedan Law, be binding on the con- 
tracting parties where title deeds have not ) 
been delivered, possession given, or the 
money paid, his opponents, the defendants, 
have a right to insist that the strict letter ' 
of the Mahomedan Law be applied to the! 
plaintiff also. Therefore, if the Mahomedan | 
Lavr requires a declaration of purchase from 
both the seller and purchasei', and one of, 
those only have made the declaration, the ; 
lale has not been completed. 



The 1 2th May 1864. 

Present : 

The IIon*l)le A. G. Macpherson and F. A. 
Glover, Judges, 

) Mahomedan Zaaw— Death-bed Otft. 

' Case No, 2445 of 1863. 

Special Appeal from a decision passed by 
the Principal Sadder Ameen of Behar, 
dated the \6th July 1863, reversing a 
decision passed by the Sudder Ameen of 
that District, dated the l\th December 
1862. 

It might have been that the alleged sale i ,-. ,^ , . .*^. . .^ ^ 

has been cancelled fpr the sole purpose of I Mussamut Kureemun and others (Plaintiff.) 
defeating the plaintiff of his right of pre- Appellants^ 

emption ; and if it could be shown that, aH^er 

the completion of the sale in any manner versus 

i^icb the Mahomedan Law recognizes as | 
Tahd, the parties withdrew from it merely ! Mullick Enaet Ho^ein and others (Defend- 



to injure the plaintiff, he would no doubt 
be entitled to a decree. But the statement 



ants) Respondents. 



of the seller and purchaser is that there was ., » t^ i^ ■■ r. i ^ 

some delay in finding the purchase-money. \ ^'' ^^' ^' ^''^'** ''""^ ^^*^^ Poopnath 



and before it was found, the occasion for 
the sale passed away, and both sides there- 
fore agreed to withdraw from the n^gocia- 
tion. JJo evidence has been given to con- 
tradict this statement, which is not impro- 
bable in itself, nor has any proof been adduced ; a gift when laboring under a aickneas from which he 
that the purchase-money was in fact paid, | never recovered, and which ultimately proved fatal to 



Banerjee for Appellants. 
Mr. C. Gregory for Respondents. 
According to Mahomedan Law, if a person ezecutea 



or that the title deeds were delivered to the 
purchaser, or that seisin was had. Therefore 
there is no warran t for the conclusion that 
these things actually took place, and no war- 
rant therefore for holding the purchaser to 
he n the position of one who by his acts 
^ proclaimed that he has bought the 
property. 

We think, then, even in the narrow view 
of the Mahomedan Law, that the sale as be- 
tween the defendants was not a complete one ; 
»nd as either the seller or buyer had it in his 
power to repudiate the sale, and both have 
doneso, the plaintiff's right of pre-emption 
^ not accrued. There has been no sale, 
and- tlierefore no right of preferential 
porchase. 



him, effect can be given to the instrument only to the 
extent of Jrd. 

MacphersoHy «/. — In this case certain of 
the defendants (respondents in this Court) 
set up a title to possession of lands under a 
mokururee tenure created in their favor by 
their grand-father MuUicklall Mahomed 
Khan. The instrument creating the tenure 
was executed by MuUicklall. Mahomed some 
months, — how long does not precisely ap- 
pear, — before his death, but at a time when 
he was afflicted with rasha, or shaking 
palsy. 

The Court of first instance held that the 



lo this view we reverse the jiidcrment of , - ^ a ;\ ^ u -n, 

tie Lower Court, and dismiss the plainiirs ' ™"^"^'"''^^ '^"^'*^ was intended to be a gift, 
Buit, with costs and interest. and that the parties being all Mahomedaoj^ 
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the iDstrament creating it should have effect 
to the extent only of Jrd of the property it 
referred to, as being a death-bed gift made 
by a sick man during his last and fatal 
illness. 

On appeal this decision was sot aside. 
The Lower Appellate Court seems to have 
confined itself to the consideration of one 
point only, viz, whether the instrument creat- 
ing the mokururee was a bona fide docu- 
ment or not. The Court found that it was, 
and ordered that full effect should be given 
to it, without restricting its operation to Jid 
of the property comprised in it. 

In special appeal it is contended that the 
decision of the Lower Appellate Court is de- 
fective. It is urged that the Court ought to 
have adjudicated upon the question as to whe- 
ther the instrument was or wnsnot executed 
by the deceased while laboring under a sick- 
ness from which he never recovered, and 
which subsequently proved fatal ; and also 
that there should have been a distinct finding 
as to whether the deceased in fact created the 
mokururee tenure by way of gift or other- 
wise, and as to whether any and what pos- 
session ever was obtained under it during 
the life-time of MuUicklall Mahomed. 

There can be no doubt that the objections 
taken in special appeal are valid ; and that 
the decision of the Lower Appellate Court 
is very defective. The questions referred 
to are all of them material, and without 
their being duly adjudicated npon, justice 
cannot be fully done to the parties. If the 
mokururee was in the nature of a gift, 
and if MuUicklall Mahomed, when he exe- 
outed it was laboring under a sickness 
from which he never recovered, and which 
proved fatal to him, it is clear that the 
Court of first instance was right in giving 
eflfect to the instrument only to the ex- 
tent of Jrd {see Macnnghten's Mahomed- 
an Law, pages 51,197). But it is essen- 
tial to know whether the deceased, in 
granting the tenure, granted it practically 
by way of gift ; and, under certain circum- 
stances, much may also depend on the ques- 
tion as to whether the parties ever obtained 
possession under the mokururee during the 
. life-time of the deceased. 

The case is remanded. The Lower Court, 
aAer finding the facts fully and carefully, 
with reference to the above remarks, will 
then apply the Mahomodan Law to the facts 
80 found. The costs of this appeal will be 
costs in the cause, and abide the final deci- 
sion of the suit. 



The 12th May 1864. 

Present : 

The Hon'ble A. G. Macpherson and F. A. 
Glover, Judges. 

Sale— Xnoomplete Contraott 

Case No. 2654 of 1863. 

Special Appeal from a decision pasted 
by the Principal Sadder Ameen of Dacca^ 
dated the 29th June 1863, reversing a 
decision passed by the Moonsiff of that 
District, dated the 20th June 1861. 

Raj Chunder Chowdhry (Plaintiff) Appellant, 

versus 

Rajnath Chowdhry and others (Defendant!] 
• Respondents. 

Baboos Hem Chunder Banerjee and Kaltt 
Mohun Doss for Appellant. 

Baboo Bhugobutty Churn Ghose for Re- 
spondents. 

A bill of sale, though daly execoted, wm not delhnr* 
ed to the purchaser, but was deposited with t third 
party to be held by him until the purchaser shoald 
perform certain acts, Uie performance of which waj tht 
consideration for the sale. The purchaser snbseoiienUy 
by a tricli got possession of the bUl of sale berure In 
had performed all the acts in question. HrLd that, andir 
such circumstances, no effect could be given to the bill of 
sale as against the vendor, so that a suit for poasenioa 
of the lands covered by it would not lie. 

Macpherson, J, — The special appellant 
sued for possession of certain lands under » 
bill of sale. The defendants (respondents in 
this Court) admit the execution of the bill of 
sale, but plead that it ought not to be enforc- 
ed against them, as the appellants have not 
performed the condition, the performance of 
which was the only consideration for the bill 
of sale. The Court of first instance decided 
in favor of the plaintiffs, but that decision 
was reversed on appeal. The Lower Appel- 
late Court considered it proved that the b.ll 
of sale was executed on condition that the 
plaintiffs should withdraw two suits which 
they and others had instituted against the 
defendants ; that on execution it was not 
delivered to the plaintiffs, but was placed in 
the hands of a third party as ** depositary" 
for the purpose of the instrument being 
registered and delivered up to the plaintifa, 
as soon as the suits were withdrawn ; that 
subsequently one suit was withdrawn by the 
plaintiffs, but the other was not ; that accord- 
ingly the deed was never registered by the 
** depositary," but the plaintiffs got posses- 
sion of it from him by some cunning device. 
Under these circumstances the Court revers- 
ed the original decree, and decided in favor 
of the defendants in (he suit. 
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In special appeal it is conteDded that, even 
on the facts as found by the Lower Appellate 
Conrr, the plaintiffs are entitled to a decree. 
It is ur^ed that, inasmuch as the bill of sale 
ilras dulj executed, the transfer was complete, 
tod tliat if part of the consideration has 
not been pei'formed, the defendants may have 
a remedy in a suit for damages for the 
breach of contract, but cannot plead that 
bre^h as a defence in this suit for possession. 

«(. t^ A ,«/,/v ,r , TT ««<v And a decision of 
•aD.A.1860,Vol.II,p.239. ^,^^ ,^^^ g^^^^. 

Court* was relied upon as supportiog this 
eootentioD. 

We are of opinion that the case referred 
to has no application to the case now before 
D8. In that case the contract was complete, 
tbedeed signed and. delivered. In this case 
it is clear that there never was any legal 
delivery, and that there was no intentioti that 
the bill of sale should ever reach the plaint- 
iffs* hands, or that it should b^ registered, or 
be in any way acted upon, until the two 
suits had both of them been withdrawn. The 
withdrawal of both suits was a condition 
precedent to the completion of the sale of 
the lands ; and that being so, the plaintiffs 
cannot be permitted to derive any benefit 
from the mere fact of their having ** by a 
cnnning shift" contrived to get possession 
of the deed from the third party in whose 
hands it had been deposited for the protec- 
tion of all interested. 

The appeal is dismissed with costs. 



The 12th May 1864. 

Present : 

The Hon'ble 0. Steer and E. P. Levinge, 
Judges, 

STidence— Property In a Tree. 

Case No. 2 of 1864. 

Regular Appeal from a decision passed by 
ihe Judge of PatnOy dated the 1 4th Sep- 
timber 1863. 

Chntoor Bhooj Tewaree (Defendant) 
Appellant, 

versus 

Syud Villaet Ali Khan (Plaintiff) 
Bespondent* 

Baheos Onookool Chnnder Mooherjee and 
Ckunder Madhub Ghose for Appellant. 



Mr, R. T. Allan and Moonshee Ameer Ali 
for Respondent. 

A person's title or property in a tree may be proved 
by showing thtt the tree pows on his land, without 
proof of any acts of ownership over the tree. 

Levinge, J, — * ♦ ♦ » 

It has been said by the pleaders for 
the appollanl that the plaintiff bus shown 
no act« of ownership over this tree, and 
relies strongly on this as evidencing a 
clear defect of proof of title or property 
to the tree ; but we are at a loss to see 
what acts of ownership could be expected 
to be proved. Is it expected that, when the 
title to a tree is called in question, the 
plaintiff is to show he exercised a right ot' 
property in the tree, ur. failing that, he is to 
lose it ? It is quite sufficient if he shows il 
grows on his own land, for there it is expect- 
ed that it may rest and flonrish unmolested. 



The 13th May 1864. 

Present : 

TheHon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon*ble F. B. Kemp, 
Judge, 

Hindoo Ziaw of Xiilieritanoe—Sister's 
son — Paternal uncle — Mother — 
Trustee (of son not conceived). 

Case No. 1642 of 1863. 

Special Appeal from a decision passed by 
the Judge of Cuttack, dated the II ih 
February 1863, reversing a decision pasS' 
ed by the Principal Sudder Ameen of 
that District, dated th^ 13M June 1862. 

Rash Beharee Roy (Defendant) Appellant, 

versus # 

Nimaye Churn and others (Plaintiffs) 
Respondents, 

Baboo Kishen Succa Mooherjee for 
Appellant. 

Baboos Nil Madhub Sein and Gopal Lai 
Mitter for Respondents. 

A Bister's son, in order to havo a preferential title 
over his paternal uncle, must have been born or con- 
ceived when the succession opened out. 

It is contrary to Hindoo Liw that a mother should be 
a trustee for a son who might hereafter be conceived. 

Kemp, J. — This is a suit for the recovery 
of possession in right of inheritance of 
certain properties. 
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The annexed tree shews the position of 
the family : — 

Lukeenath Roy. 

GonangiKSooda Monee. Bash Beharee, Defmdant, 

Piiambur. Adur Monee. 
daughter. 

Nimaye Churn, Ptaintiff, 

The estate claimed is that of Pitamhur. 

1 The Judge 
Sumboo Chunderjoy, Appellant, I |,eld that,un. 

Gunga Chum Sein, Reapondent. [ del* a ruling 
Dated 24th July 1838, page 234. J of the late 

Sudder Court in the case noted in the margin, 
a sister's son succeeds to the exclusion of the 
paternal uncle, and that, therefore, the 
plaintiff in this case succeeds to the estate 
of Pitnmhnr. The decision of the Court 
of first instance was reversed. 

In special appeal it is urged that, under 
the Hindoo Law, inheritaifce never remains 
in abeyance ; and that, as the plaintiff was 
not born when his nncle Pitambur and his 
prand-raotlipr Sooda Monee died, he cannot 
inherit ; and that Rash Beharee, the defend- 
ant, IS entitled to succeed to the estate of 
Pitambur. 

It is clear that, on the death of Pitambur. 
his mother Sooda Monee would inherit his 
estate. On the death of Soo<bi Monee, if 
the plaintiff was born or was in utero, he 
would be entitled to succeed. The parties 
are at issue upon the fact of the date of the 
plaintiff's birth. The defendant avers that, 
plaintiff was born many years after the death 
of Sooda Monee. The plaintiff, on the 
other hand, though he admitfl that his birlh 
took place after the death of Sooda Monee, 
contends that he was in his mother's womb 
when that event took place. This point has 
not been enquired into by the Judge. The 
decision upon which the Judge relies is of 
doubtful authority (vide remarks attached to 
that decision), and it has been overruled by 
a later decision of the Sudder Court dated 
the 1.3th December 1860. The sister's son, 
to give him a preferential title over the 
paternal uncle, roust have been born or con- 
ceived when the succession opened out. In 
this case the succession opened out to the 
plaintiff on the death of Sooda Monee ; and 
jf, on that date, he was in the womb of his 
mother, he would be entitled to succeed to 
the estate of Pitambur in preference to his 
paternal uncle Rash Beharee. The conten- 
tion of the pleader for the respondent, that 
the mother of the plain tiff was a trustee for t 



a son (hat might hereafter be conceived In 
her, is contrary to all acknowledged princi. 
pies of Hindoo Law, zee page 221 of the 
Vyavastha Durpana. 

The case must, therefore, be remanM 
for an enquiry into the fact of whether the 
plaintiff, at the time of the death of Soodt 
Monee, was in the womb of his mother or 
not, for on the finding of tliis issue depends 
the plaintiff's claim to inherit 

Costs to follow the result. 



The 13th May 1864. 
Present : 

The Hon'ble W. Morgan and Sumbhoonatk 
Pundit, Judges, 

Section 88 Act VXXX of 1859— Ht- 
taohment* 

Case No. 2272 of 1863. 

Special Appeal from a decision passed htf 
the Judge of Backergunge, dated the ZOlk 
April 1863, affirming a decision passed 
by the Principal Sudder Ameen of thai 
District, dated the 6th June 1861. 

Kishen Chunder Singh Roy (Defendant) 
Appellant, 



Mr. G. M. Gasper (Plaintiff) Respondent. 

Bahoos Chunder Mndhub Ghose and Hem 
Chunder Banerjee for Appellant. 

No one for Respondent. 

Section 88 Act VIII of 1859 ia not applicable to m 
attachment made previous to that Act coming into 
operation . 

Morgan^ J, — The award of costs is not 
shown to be in any way erroneous, so as to 
afford ground for special appeal. 

With reference to the other objectioo, 
urged by the pleader for the special appellant, 
we think that the Judge was quite right in 
holdincr that the provisions of Section 88 of 
Act VIII of 1859 were not applicable to 
the attachment mAde previously to that Act 
coming into operation. - - - 

The special appeal is dismissed. 
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The 16th May 1864. 

Present : 

The Hon'ble O. Steer and E. P. Levinge, 
Judges, 

Bale — Bona fide purohaser. 

Case No. 1496 of 1863. 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
fore, dated the SOth March 1H63, revers- 
ing a decision passed by the Moonsiff of 
that District, dated the 30iA April 1862. 

Shaikh Gbolain Ahea (Plaiutiff) Appellant, 

versus 

Digumbar Singh and others (Defendants) 
Respondents, 

Messrs. •/. Baptist and C Gr^ory for 

Appellant. 

Baboo Debendro Narain Bose for 
Respondents. 

It b not a legal seqaitur that, becanse the sale to ^'s 
Tendon was ^odaient, A'^ purchase must be null and 
ml. If A was a bond Jidt purchaser for valuable 
consideration withe ut notice of the frauds there is no 
ntaon why he should be deprived of the benefit of an 
htoest purchase. 

Levinge^ J. — The Lower Appellate Court 
has foand that tlie plaintiif's (special appeU 
Uai'fl) vendors were fraudulent purchasers 
from the first debtors, and that, as theplaiiit- 
iff'a vendors had no title to convey, he declar- 
ed the conveyances of November 1858 and 
jADuary 1860 void, and dismissed plain tiff^s 
suit, thereby reversing the judgment of the 
Lower Court which found in favor of the 
plaintiff. In point of law, the finding of thei 
Principal Sudder Ameen cannot be su(>port- 
ed, and, therefore, in special .appeal, the 
pUiutiff must be successful, for it is not a 
legal sequitur that, because the sale to the 
plaiutiff*8 vendors was fraudulent, the pur- 
ehnse of the plaintiff must be null and void. 
If the plaintiff was a bond fide purchaser 
lor valuable consideration, without any 
notice of the fraud, then he should not be 
deprived of the benefit of an honest purchase ; 
but if he was aware of any such fraud, then 
Uie conveyances or sales to him by the 
ptrtiei to the fraud cannot be allowed to 
inralidate the defendant's title as a pur- 
chaser in execution of the decree. We 
must remand the case to the Lower Appellate 
Court to try the issue whether the plaintiff 
^wnbon&fide purchaser for value without a 
knowledge, to ba gathered from all the cir- 
eumttauces of the case, of the previous 
fraodalent and collusive sale to the plaint- 
iff's Tepdors ; and, if he shall find the sale 



fraudulent and void, he must didmlss plaint- 
iff's case. We have not overlooked the fact 
that the plaintiff's vendors came forward to 
establish their - fraudulent purchase at the 
execution of the decree under Section 246 
of Act VIII of 1859, which in itself is very 
suspicious as throwi ng doubt on the fact 
whether the plaintiffs were in actual posses- 
sion under tbeir deeds, and the date of one 
deed, viz. January 1860 — a date shortly pre- 
ceding the sale in execution of the decree — 
renders it necessary for the Court closely to 
scrutinize the evidence in this case before it 
is satisfied of the bona fides of all or any 
part of the plaintiff^s case. 



The 18th May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Mortgragre— Sale. 

Case No. 1505 of 1863. 

Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
2Sth February 1863, reversing a decision 
passed by the Sudder Ameen of that 
District, dated the Slst December 1862. 

Ramessur Bhomick (Defendant) Appellant, 
• versus 

Fooran Chand Oolacha (Plaintiff) 
Reftpondent. 

Baboos Oopal Lai Mitter, Issur Chunder 
Chuckerbutty, and Mohinee Mohun Roy 
for Appellant. 

Baboos Unnoda Pershad Banerjee and 
Anund Gopal Paulit for Respondent. 

The rights of bona fide purchasers and mortgagees are 
not to be defeated by earlier obligations in die hands 
of third parties never in possession of the land in dispute. 

Levinge, J, — In this case it appears that 
the plaintiff had lent money on mortgage, 
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dated the 9ih Srnbun 1264, of cert) in 
lands in tlie pleadings mentioned. The 
mortgage was granted by Allad Mouee, the 
wife of Sree Naruin, wha had by d^ed 
conveyed the land to his wife on 2nd Srabun 
1263, It further appears thnt Sree Niirain 
hnd executed a bond of earlier dnte, viz. on 
the 8th Bysack 1262, to one Watson for 
due performance of certain services, and 
declaring his land liable, in case of any 
brench of his contract, to stand as a 
eecurity for that obligation. Sree Narain 
defaulted in some particular not stated to 
the Court, or necessary to be enquired into, 
was sued on the bond, decreed, and, in execu- 
tion of that decree, the estate mortgaged 
was put up for snle, and passed into the 
hands of the defendants under that sale, 
who ignored the rights of the plaintiff, the 
mortgngee. Hence the present suit. 

The Lower Court found the transfer of 
the property by husband to wife collusive, 
but that the mortgage had really been bon& 
fide entered into and completed by the wife 
ostensibly, but by Sree Narain actually, and 
then dismissed the plaintiff's suit. The 
Lower Appellate Court reversed this finding, 
holding that it was proved that the plaintiff 
was no party to any fraud, and that he had 
advanced the money, and received from the 
husband and wife a mortgage deed, and 
held that the plaintiff was not to suffer. 
It is now argued that the bond created sucli 
a lien on the land as disentitled the husband 
or wife to deal with the property, and that 
the mortgage was not binding on the land. 
No question as to the Law of Limitation has 
been argued or mentioned to the Court, 
although taken as one of the grounds of 
appeal. It having been found that the 
mortgage was really made for iWb benefit of 
the husband, the bond fide and valid exist- 
ence of the mortgage is established ; and 
we are of opinion that the fact of the- hus- 
band having entered into thb above-men- 
tioned bond of an earlier date, gives the 
defendant, who purchased under an execu- 
tion Bale in the month of Kartick 1265, no 
power to set up a judgment obtained on 
that bond to defeat the rights of a subse- 
quent mortgagee who holds a valid mortgage 
of the lands. No lien, in fact, ever existed, 
for the land was never in the possession of 
the party claiming the lien, and bona fide 
purchasers are not to be defeated by any 
number of such obligations in the hands of 
third parties. We affirm the judgment of 
the Lower Appellate Courf, and dismiss the 
appeal with costs. 



The 19th May 1864. 

Present : 

The Hon'ble G. Campbell and F. A. Glorer, 
Judges, 

Aegrlstration (Aot XZX of 1843) - 
BKortg^agre— Bond. 

CaseNo. 2308 of 1863. 

Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 7th Map 
1 863, reversing a decision passed by the 
Principal Sadder Ameen of that Dis- 
trict, dated the 6th February 1863. 

Oopal Doss and others (DefendanU) 
Appellants^ 

.versus 

Doomee Ghowdhry and others (Plaintiffs) 
Respondents* 

Mr, J, Baptist for Appellants. 

Movlvie Aftaboodeen Mahomed for 
Respondents. 

A subseqaent reo^istered mortgage was held, under 
Section 2 Act XIX of 1848, to invalidate a prior oa- 
registered bond. 

Glover^ J, — This was a suit for the snle 
of certain property in execution of a decree 
obtained on a bond. Special appellant (defend- 
nnt in the Court below) claimed a preferen- 
tial rio;ht on the ground of a mort^ngp. 
The first Court lield that the plaintiff's 
(special respondent's) bond was collusive, 
ftnd the mortgnge valid. In appeal the 
Judge reversed this order, remarking that 
both the bond and the mortgnge deed ap- 
peared genuine, but that the date of the 
one being prior to that of the other, the 
deed first executed must be first satisfied. 

Special appellant urges before as that, 
granting the genuineness of both deeds, his 
mortgage must be preferred to 'the special 
respondent's bond on the ground of its being 
registered. 

The objection must, we think, be allow- 
ed. Section 2 Act XIX of 1843 pro- 
vides that every deed of sale, &c., a me- 
morial of which has been duly registered 
according to law, shuU, provided its aatheo- 
ticity be estiblished to the satisfaction of 
the Court, invalidate any other deed of sale 
for the same property which may not 
have been registered, whether such deed 
shall have been executed prior or subsequent 
to the registered deed. This is exactly appll* 
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fftble Co the pr^eDft ease. The mortgage, 
ttKmgh dated Assar 25th, 1260 F. S., is regis- 
tered, whilst the bond, dated 20 days pre- 
fKNia» viz, oo the 1st of Assar 1260 F. 8., 
is not so. 

We, therefore, decree the appeal, and re- 
▼erdr the Judge's order with coats. 



The 19th May 1864. 

Pf'eseni : 

The HoQ*ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge. 

V%ufmetuwkTj mortgragre (of lakherflj 
IftiUI subsequently resunled). 

Case No. 1819 of 1863. 

Special Appeal from a decision passed hy 
the Judge of Patna, dated the lOth 
February 1 863, reversing a decision pass- 
ed by the Sudder Ameen of that District^ 
dated the 2Sth August 1862. 

Joy f rokaah Narain (DefeDdant) Appellant, 

versus 

Badha KUhen (Plaintiff) Respondent, 

Baboo JDebendro Narain Hose for 
Appellant. 

Baboo Sreenath Doss for Respondent. 

Where property granted in zur-i-peshgee lease was 
origbtUy rent-free, bnt snhseqaently resumeil and 
H WiK d by GoTernmeat, the mortgagee was held bound 
oiAtrto make a fresh agreement to take the profit', 
MMtt the Government revenue as his security, or to call 
in hii moaey. His not adopting either coarse for a 
tflec piriod was oonstriied into assent on his part to 
rtcm the profita, mi»u$ the Governmeut revenue as 

Kemp, J. — The plaint! AT, specinl respond- 
ent, Boed for possession of two plots of land 
wiiieh he averred belonged respectively to 
Uie shares of Golam Hossein and Mussamut 
WneahBDy and to cancel a zur-i-peshgee 
le^ as also two bonds executed by the 
pfaiifltiff's vendor. 

'Ebe points which have been contended 
b«tidre us are : — 

Ui. — ^That, as the property originally 
griaVed in zur-i-peshgee lease was rent-free, 
^ was subsequently resumed and assessed 
^f Crovernment, the defendant, special 
*Pp(Ua&ty is entitled to claim the suras 
P*i^ by him to Government on account 
of levenae. 

itotf. — That the Jud^e was wrong in hold- 
iiH^ that Hussamut Waaseehun was not i 
Uabk I 



We think that the decision of the Judge 
on both points is right. By the terms of the 
deed of zur-i-pesbgee, which is nothing more 
or less than a usufructuary mortgage, and 
the term of who was for five years from 1823, 
the defendant was entitled to all the profits, 
and it appears that he enjoyed the mortgaged 
property for 19 years before it was resumed- 
and assessed. He was clearly at libertjr, 
if, after resumption of the security, be was 
bound to mnke a fresh agreement to take the 
profits, minus the Government revenue as his 
security, or to call in his money. From his 
not having adopted either course for a long 
period, we are justified in presuming that 
the original contract was varied, and that he 
absented to receive the profits, minus the 
Government revenue as security. On the 
second point there is no room for argament 
or doubt. The land not being Wazeehun's, 
the bond will not charge her. The appeal 
must be dismissed with costs and interest. 



The 20th May 1864. 

Present : 

The Hon'ble C. St*»er and E. P. Levinge, 
Judges, 

ILet XX of 18«1— Xnheritanoe-WiU^ 
Certificate — Zaimitatlon. 

Regular Appeals from decisions passed by 
the Principal Sndder Ameen of Chitta- 
gong, dated the 29th September 1 863. 

Case No. 585 of 1863. 

IkCahomed Azoemoollah Khan and others 
(Defendants) Appellants, 

versus 

Mussamut §uhoohra Bebee (Plaintiff) 
Respondent. 

Baboos Juggodnnund Mooherjee and Unnoda 
Persad Banerjee for Appellants. 

Baboo Kishen Suhha Mooherjee for 
Respondent. 

Case No. 6 of 1864. 

Buzei'cho Meher and anotlier (Defendants) 

Appellants, 

versus 

Mussamut Suhoohra Bebee and others 
(Plaintiffs) Respondents, 

Btthoos Jttggodanund Mooherjee and 
Unnoda Persad Banerjee for Appellants. 
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Baboo Kishen Sukhn Mookerjee for 
l?e8|>oitdeut8. 

Suit Inid nt rupees 14,999*2. 

The effect of an order under Act XX of 1841 is not 
to establish a will inconteKtibly agjiinst the whole world, 
or prevent A will fnni being impeached in a anit if set 
np to defeat the rights of parties cluiming under the 
liw of Inheritance. A daughter, claiming as 1 eiress- 
•t-Iaw, may swe hi the aril Court, within 12 rears from 
tbe death of her father, to esUblish her title to 
posaession of land left by her father, and to set aside an 
adverse will upon which a certificate was granted under 
that Act. 

Levinge, J. — This is a suit to olitnin 
possession, of 2a. 6g, 2c. 2k. sbnre, accoiding 
to Maliomednn Law of Inheritance, alleged 
to be the right of the pluiniiff Suhoohra 
Bebee, daughter of Lall Mahomed, in the 
properties left by him and set out in the 
plaint. The plaint stales that, contrary to 
the law, the plainlifTs brothers fabricated a 
will dated the 15tli Mngli 1211 M. £., and 
procured a certificate under Act XX of 1841, 
and, since the death of her fatlu^r, have 
wrongfully kept her from possession, and 
concludes by stating that the suit i8 brought 
'* to recover posses-siou of the lands, wasi- 
•* lat, personal properly, &c., by setting aside 
** that will. The cause of action has ac- 
** crued from the Slst December 1854, the 
" date of obtaining the certificate on the 
•• will after her father's death.** 

The plaint was filed in the Civil Court of 
Chittagong on the 9th Jnnuarj 1863. 

Defendants No. 1, who are divided into 
two classes, have set forth separate grounds 
of dffence. The first set of defendants, who 
represent the sons, daughter, and wife of 
Lull Mahomed, contend that the plaintiff is 
Slot entitled to succeed under the Law of 
Inheritance to the bhare xsliiimed, inasrouch 
as Lall Mahomed, by the will referred to in 
iLe plaint, left his property among his family 
as in the will contained, which excludes the 
plaiutiff from more than a 2 auua share 
in the whole of the property. 

It has already been stated that the plaint- 
iff impeaches this will as an invalid instru- 
ment, and we shall have occasiou presently 
10 dispose of this issue in considering appeal 
No. 6 of 1864. The same defeudanis plead 
the Law of Limitation, and urge on appeal 
that, inasmuch as the defendants obtained 
ti certificate under Act XX of 1841, nine 
years ago, a suit brought to distuib the will 
on which that certificate was granted can- 
not be mhintained, inasmuch as Act XIV 
of 1859 Section 1 Clause 6 declares that 
suits to alter or set aside summary derisions 
end orders shall be brought wichiu one year 
firoffl the date of the order* 



We ftre clearly of opinion that there ii 
notliiug in the objection urged to prevent tlie 
plaintiif, as heiress-at-Iaw, from proceeding 
in the Civil Court within twelve years from 
the death of her father, the period fron 
whence her rights as such heiress beffsn to 
run, to establish her tide to possessioaof 
tlie land, and that she is at perfect 
liberty to question the validity of the will, 
and is not barred by any Law of Limit* 
ation under any provision applieable to the 
order of the Court under Act XX of 1841. 
The effect of an order under that Act is not 
to establish a will incontestibly against the 
whole world y or prevent a will from being 
impeached in a suit if set up to defeat the 
rights of parties claiming under the Law of 
Inheritance. 

Act XX of 1841 was passed simply with 
a view to facilitate the collection of debte 
and for the security of parties paying debii 
to the representatives of deceased personi. 
All that the Court does under that Act is lo 
determine the right to the certificate sud 
make an order in accordance with that 
determinaiion. The Court does not past t 
decree establishing the will in solemn form 
binding the rights of all parties. The 3rd 
Section of the Act seems to define the effect 
of the order of the Court, viz. tliat the 
certificate shall be conclusive of the repre- 
sentative title against all debtors to ike | 
deceased and afford full indemnity to them; 
but in no part of the Act u it to Ite fooud 
that the Court has been invested with aiij 
power or authority to establish tlie will by 
a binding decree ; nor is it anywhere de- 
clared that the order granting the certificate 
shall have any other effect than that do- 
clnred in the 3rd Section ; and we are of 
opinion that the legal effect of that ordtr 
cannot be pushed to the extent contended 
for in this appeal, and we, therefore, orerrule 
the objection taken on the plea of limitatiou; 
further observing that this is not a suit to set 
aside the certificate or order under Act XX <'f 
1841 which is only applicable to pfrma{ 
estate, but is a suit to recover possession of 
real estate, and therefore the provibions of 
Act Xi V of 1859 Section 1 Clause 5 do not 
apply to this case. 

Tlie above objection in bar to the wit 
having been urged by the appellants in boih 
tho appeals before the Court, we have fir»^ 
disposed of it, and now proceed to consiJt^r 
thuir separate objections to the decree. 

The case made for the appellants iu a|i|ieiu 
No. 585 of 1863, and'who compose the s«*c<«»d 
class of dcfeuduuts No. 1, it shore!/ «i 
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fbUdirs: Tliej eonteiid thnt certain la nda 
ehkndd bjr tbe plaintiff, and which is notv 
in tfteir possession under a tuksimnamah 
of 1208, never was the property of Lall 
Mahomed, the father of the plaintiff, biit 
in rvalhy was the self-acquired property of 
Hobamck All, his son; thnt.lfobaruck dying 
in the life-time of the fatlier leaving Azeem- 
oolbli an infant, the property was taken 
ehsrge of by the father ; that it transpiring 
tbst Lall Mahomed wa^ making illegal dis- 
position of this property to the prejudice of 
the infant heir, those interested for him 
obtahied the tnksimnamali referred to, m a 
declaration from Lai I Mahomed of the 
rights of AzeemooUuh. LnllM ahomed died 
ID 1216, and Aseemoollah came of age in 
1215 and obtained possession of his 8 anna 
Mre under tlie tnksimnamali. 

The Principal Sudder Ameen has decreed 
tgthwt the validity of tliis document, and 
lias found that the property comprised in it 
bstOQged to Lall Mnliomed, and was not the 
•elf-acquired property of his son. 

We differ entirely from the judgment of 
the Lower Court on this pnrt of the case, 
lad believe that Mobaruck did acquire this 
property, und that the deed is a genuine and 
honA fide instrument. We should not dis- 
turb the finding of the Lower Court on evi- 
deaoe and facts, unless we were satislictd 
that the Court was wrong, both on the fucts 
itated and the probabilities of the case. 
The Court has clearly misunderstood and 
mitttated some of the most important por- 
tions of thb evidence, and has come to clear- 
ly erroneous conclusions ; consequently we 
eaoaot attach any weight to his finding on 
thbhsne. 

The plaintiff has admitted that Mobaruck 
did acquire considerable landed property. 
It has not been shewn that he wns not in a 
potition (0 have acquired the property 
eorered by the tuk^imuumah. It has been 
Itated and not denied that Mobaruck did 
acquire considerable weulth by serving as 
*a sheristadar and Deputy Collector, and 
Woi employed by the Government in tlie 
late Barinese war ; and not a scrap of evi- 
dence has been brouj^ht to the notice of 
iHe Court, establishing the fact that Lall 
Hahonied raised the funds to acquire this 
pfoperty, or had the means otherwise to 
parcliaae it. An attempt was made on the 
wgument of this appeal by the respondent 
to eetop a case that, even if M »baruck did 
W^aire the property, it was by the ji)int 
ftmds of the funiily, and that b^iing a joint 
farnthr, of which we may say tbei^ is no 



very distinct evidence, the property became 
joint. But this view is a clear departure 
from the case made in the pleadings and ia 
the Court below, where it was contended by 
the plaintiff that this property belonged 
exclusively to the father. The defendants 
have shown by the production of tlie title 
deeds that this property 'was acquired by 
\£obaruck in his life- time, and that the 
Government settled with hiui for these lands, 
and this at a time when Lall Mahomed had 
other and distinct properties in his own 
possession ; and a mass of receipts have beeu 
given in evidence showing the payment of 
the revenue by Mobaruck and one Bus AU, 
a c<>-propr inter, witii whose share or interest 
tlie plaintiff has no concern. 

There is one lot of laud described as No. 
403, originally ^o. 57, about which some 
little confusion has arisen. But it appears 
from the Cullector*s registry that this !•( 
wtis acquired by Mobaruck and Bux All. 
After DIoimruck's death. Lull Mahomed, 
having constituted himself manager, allowed 
this lot to be sold for arrears of rent, and 
his servant having purchased it, re-conveyed 
it to Lall Mujiomed ; but this fact in no way 
niters the original character of the property 
and fully accounts for Lull Mahomed sub« 
sequently coin[)rising this property in the 
tukaimnamuh. 

The Principal Sudder Ameen has made 
a series of mistakes, which appear to us un- 
accountable, when he comes to deal with the 
important evidence adduced by the defend- 
ants in support of Mobaruck's title to this 
land. He asks : — *' What la the reason that 
*' the defendant, who Is said to have held se- 
** parti t i possession of the lands in accordance 
^' with the terms of the dee«Is of partition, 
*^ cannot produce a single receipt of paymeuc 
" of rent separately ? All the receipts are 
"ijmalee." The defendanis have produced 
a mass of receipts for rent b«>th before and 
after the death of Mobaruck Ali. Duriug 
Mobaruck All's life-time all are in his name 
and that of Bus Ali, his co- proprietor : and 
better proof of title in this case could liot 
well be adduced. Agaiu the Principal Sud« 
der Ameer has stated that ** from the docu- 
'* ments filed by the plaintiff, viz. the jumina- 
'< bundee, copy of mutation rubookaree, copy 
" of towjee, the decision of the Siidder 
" Court of 1851 (which was filed in an 
*• execution of decree case) and the fur- 
'* khuts, it is clearly apparent that the lands 
** in q«i(»8tion were settled with the plaint* 
** iff's fttthor, and belonged to him." 
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Firsii^ire observe that, in point of fact, 
no jummabandee was filed in this case ; 
secondly^ the mutation rubookaree was 
perfected after and on account of the death 
of Mobaruck and during the minority of 
Azeemoollahf viz, on the 19th May 1846, 
Mobnruck having died as long back as the year 
1838. We hnve read the decision referred 
to, which certainly in no way shows that the 
subject matter of that proceeding was in 
any way connected with the lands in dispute, 
and the furkhuts show, as before stated, the 
transfer of the land from Lall Mahomed's 
servant to his master after Mobaruck* s 
death. 

As to the fact of the execution of the 
tuksimuamub, we have had all the evidence 
rend, and have no reason to doubt its 
validity and genuineness. It has been de- 
posed to by near relatives of the plaintiff 
and defendants. The origin of this docu- 
ment no doubt sprung from the remonstrance 
of Azeemoollah's near relations who found 
that Lall Mahomed was dealing improperly 
by the minor, as would appear from the 
execution of an earlier tuksimnamah or 
deed of gift, to his two surviving sons. We 
also think that, if the property in dispute had 
really been the bona fide property of Lall 
Mahomed, he never would have shrunk from 
the earlier deed and executed subsequently 
the deed now under consideration. With 
regard to the custody of this document, it 
has been established that it was delivered to 
Ali Mahomed, the father-in-law of the 
plaintiff, for safe custody, and after his 
death, it was made over either by the plaint- 
iff or her son, Mahomed Mokeem, to Azeem- 
oollah ; and yet the Principal Sudder Ameen 
disposes of this part of the case by briefly 
observing ** the deed of partition, even if 
** executed honct fidcy is of no use, as it has 
** not been duly delivered a^ required,** 

Upon the whole of the evidence, we are 
perfectly satisfied that the defendants, ap- 
pellants in appeal No. 585, are entitled to 
retain possession of the land comprised in 
the tuksimnamah, and we accordingly re- 
verse 80 much of the decree of the Lower 
Court as awards that property to the plaint- 
iff with all costs. 

Next, with regard to the appeal of 
the defendants in the appeal No. 6 
of 1864. They set up the will already men- 
tioned, whieh is put forward as having been 
executed by Lall Mahomed»in 1211 M.E., 
3 years after the tuksimnamah. That instru- 
ment deals with Lall Mahomed's own pro- 
perty, and does not refer to the lands men- 



tioned in the tuksimnamah. The will 
purports to be mnde with the object of avoid- 
ing all disputes between the sons. Tlis 
instrument gives certain shares of the pro- 
perty among Lall Mahomed^s children, and 
burdens the whole with the mnintenaiiea of 
mosques, charging the lands with Rfl. 860 
annually for that purpose, one-fifth of which 
is to be borne by the plaintiff. She onlj 
takes under the will 2 annas share of the 
property, whereas by the Law of Inheritanos 
2a. 6^. 2c, 2k, would hi^ve been her poriioo, 
and this unfettered by the endowment. Tiie 
plaintiff Uierefore, has a substantial iolerett 
in defeating the will. 

The Principal Sodder Ameen has fousd 
against the validity of the will, holding tbtt 
it is a fabricated document, and we see. no 
reason for revet*sing that portion of kis 
decree. It has been urged by the pleader for 
the appellants that the fact of tlie pialatlff 
not commencing proceedings earlier to nt 
aside the will, is a strong* feature agahist the 
plaintiff, particularly as she was defeated ia 
her opposition to the granting of the certifi- 
cate. But the fact that she at the Tery firet 
attempt to propound or establish the docu- 
ment in any form denied its authenticity, is 
not to be forgotten ; and we think that the 
interval from the death of Lall Mahomed ia 
i 853 to the bringing of this 8uit» remember- 
ing that she had, in that interval, contested 
the right to have a certificate granted, aad 
which was not decided until 1855, does not 
prove that this lady slept on her rights in 
such a way as to warrant the Court in draw- 
ing any unfavorable inference from her 
alleged laches. She made one straggle at the 
earliest opportunity, and having failed In that, 
and finding the whole family against her, it 
is very natural she would be reluctant to 
come a^i^nin into Court with the ^expedition, 
it is said, sho should have manifested. 

Again, it is said that the plaintiff is the 
only one of a large family who disputes tlie 
will ; but it is not shown to us that any of 
the others, who take shares under the will, are • 
prejudiced by it : on the contrary, th^ 
appear to be the gainers. 

It was urged against the plaintiff that her 
mother admitted the validity of the will, but 
tliis is a mistake. Her mother is dead. It 
is her step-mother who supports it, and whose 
off-spring benefit by the instrument 

Again, it has been urged that the plaintiff 
adopted the will and is estopped by her acta, as 
she enjoys the share given her under the will, 
and is in possession of the land devised to 
her. Here, again, the defendants fail, as the 
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ftelof her posseeskm of so moeb properly is 
iti f^oODcilahle with her rights ns an heiress- 
it>!aw, as it would be as a devisee, aud, 
fl^refbre, in the absence of any proof that 
sbe occupies as devinee, no legal inference in 
sofiport of the will can be drawn from her 

^jteapation, upon the principle that, if evidence 
isBfidence of two states of facts, it should 
not be acted on by the Court in support of 
•Hber point. No receipts, documents, or 
vmichers are produced by the defendants 
flfavwing she ever admitted that she occupied 
ike 2 anna share as devisee. 

We think the circumstances surrounding 
tltifl will are in themselves amply sufficient 
ta warrant us in upholding the decision of 
tfi« Lower Court, in whose judgment on this 
iraeewe see no error. Tiie Principal Sudder 
Imeen rennarks that it has not been regis- 
tered, but it is said that it has been attested 
hy tbe Cnzee. It was prepnred, nccording to 
the dale on the will, in Mngh 1211 M. £., 
jind BOt attested by the Cazee until the 
nimith of Kartick 1212 ; and the Principal 
Sadder Ameen sent for the Cnzee's register, 
but has ascertained that no such book can be 
prodgeed. But these circumstances we con- 
aider of minor importance, as we have no 
doubt that those propounding this will have 
tampered with it since it was presented as 
Lall Mahomed's will, in order to obtain the 
certificate to collect debts, and done so with 
the riewtogive it authenticity, knowing that 
its validity would be eontested in a regular 
suit. It has an entry on the face of the 
doeoment that the will has been executed 
with the consent of the different members of 
tke family, and the plaintiffs name appears 
tODBg them. The Principal Sudder Ameen 
has held that this is a fabrication and a 
recent one, and we fully coincide with that 
opbion . Irrespective of the appearance of that 
entry as fortifying that view, it is impossible 
to conceive that, if the plaintiff had given her 
omaent to the validity of the will, in writing, 
on the instrument, she would have been 

• afterwards heard in opposition to the grant- 
iii|i;of the certificate, on the ground that the 
will was fabricated, and that the Judge would 
not have noticed this flagrant attempt to defeat 
a document which she had admitted in the 
presence of witnesses to be genuine. 

Ve have no doubt that the defendants, 
knowing that they would otherwise fail to 
Mtablish this will, were driven to the 
dttperate resort of forging the plaintiflrs 
MaaeDt, the consent of heirs to the dis- 
position of this property in the mode pro- 
vided by this alleged will being uecetsary 
under the Mahomedan Law. 



We think it unnecessary to farther con- 
sider the evidence and judgment on thi? 
part of the case. It has not been shown 
that any copy was filed in Court in the 
proceedings under Act XX of 1841, nor is 
there any colorable pretence for supposinjij 
that any authentic Court copy of this will 
made prior to March 1855 can be produced, 
which would establish the fact that the 
consent charged as a forgery would appear 
to have been on the will when the same 
was filed for the purpose of obtaining the 
certificate. In the absence of a shred of 
evidence, or any good reason put forward 
for supposing that such a document exists, 
we decline to postpone tlie decision of this 
case. Furthermore, the parties knew at 
the hearidg below, of the charge brought 
in this respect against those who put for- 
ward this will, this matter being the found- 
ation of argument before the Principal 
Sudder Ameen at the trial, and no postpone-^ 
ment asked for, or any requisition made 
for search for such a paper ; and as, if it 
existed, it might have been by the exercise 
of ordinary diligence produced, we could 
not allow even a new trial on this issue, 
when every opportunity existed at the trial 
below for its production. 

We, accordingly, uphold so much of the 
decree of the Lower Court as finds in favor 
of the plaintiff ao:ninst the validity of the 
will, thus establishing her title as heiress- 
at-law to the 2a. 6g, 2c, 2k, No other 
matters or objections to the decision of the 
Lower Court has been urged before us, save 
the findings on the Yalidity of the tuksim- 
namah and the will ; and accordingly the 
residue of the judgment of the Lower Court 
will be affirmed, and the plaintiff will be 
entitled to. her costs of this appeal a(;ainst the 
; defendants Buzercho Meber, Mahomed 
I Kanoo Chowdhry, Retun Beebee, and Arjena 
Beebee, in proportion to their shares. 



The 20th May 1864. 

The Hon'ble J. P. Norman, OffieiaHng Chirf 
,Justicey and the Hou'hle F. H. Kenjp, 
Judge, 

Section 3«8 a.ot VXXX of 1859— Ob- 
JectioiiB by ZteBpondentB. 

Case No. 1971 of 1863. 

Special Af>peal from a decision passed by 
the Judge of Pafna, dated tke 27th April 
1863, modifying a decision passed hy the 
Principal Sudder Ameen of that Dis- 
trict, dated the SOlh January 1863. 
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HuuQoooiaa Sing (Defeudant) Appellants 

versus 

Baboo SuddooIoU (Plaintiff) Respondent. 

Mr. John Baptist for Appellaot. 

3fr, Cm Oregon/ for Respondent. 

Section 348 Act VIII of 1859 in no way restricts 
respondents as to the points on which they msy, by way 
of cross-appeal, ob}«>ct to the decision appealed againsi 

Norman, C. J. — This wjis a suit on n 
bond. The appellant, Hunnoomnn Sin^, 
being made a co-defendant with Sitaim 
Begnin, the first Court ordered that the 
costs of Hunnooman should l)e paid bj 
8itana Begum, and decreed execution against 
8itaua Begum. Both Sitaua Begum and 
Hunnoomun appealed to the Judge, Hun- 
nooman only on the point of costs on a 
stnmp of 4 rupees. The Judfje, however, 
in the cross-appeal of the plaintiff, ordered, 
08 agiiinst Hunnoomnn, th«t the property 
mentioned in the bond, and which he claimed 
under an alleged deed of snle from Sitana 
Begum, should be sold in execution of the 
decree. Mr. Baptist now objects that the 
oppeal of Hunnooman being only on the 
question of costs and on a stnmp of 4 rupees, 
the Judg-e could not go into the merits 
of the case in the cross-nppeal. But Section 
348 in no way restricts respondents as to 
the points on which thpy may, by way of 
croPS-appeal, object to the decision appealed 
against. 

The present appenl is, therefore, rejected 
with costs and interest. 



The 21st May 1864. 

Present : 

The Hon'ble J. P. Norman, Offg. Chief 
Jvsticey and the Hon'ble F. A. Glover, 
Judge* 

IteTlew— Appeal. 

Case No. 1739 of 1863. 

Special Appeal from a decision passed hv 
the Judgp of Patna, dated the 19/ h Feb- 
ruari/ 1863, reversing a decision passed 
hi/ the Monnsiff of that District, dated the 
SOth August 1862. 

Mtthadeo Lall (Defendant) Appellant, 
versus 
Lalla Gour Persad (Plaintiff) Respondent. 
Mr. T. T. Forbes for Appellant. 

Jioulvie Murhummut Hossein for Respond- 
ent. 



There is nothing irregular in grnadng In ISCSareYitv 
of a decision passed in 1864, and the order admtttiiuF t^ 
review was final under Section 878 Act VIIl of 1859. 

Norman^ C. J, — In this ease Gour Per- 
sad obtained a decree for mutation of 
names in the Collectorate on the 22ud of 
November lb54 against certain parties -of 
whom the now appellant Mahadeo was 
one. Mahadeo was then a minor, and was 
represented in the suit by Bonder Loll and 
Gopal Loll, who professed to be his guard- 
ians. He came of age in 1858, and insti- 
tuted a suit for the reversal of the decree 
of 1854. This suit was dismissed by the 
Moonsiff, and tlie dismissal confirmed on 
appeal by the Judge, on the ground tliat 
the proper mode of proceeding, in order 
to question the propriety of the former de- 
cision, was to apply for a review. Maliadeo 
accordingly applied to the Moonsiff for a 
review. A review was granted^ and the 
former decision reversed on the 30tli of 
August 1862. On appeal the Judge re* 
versed this decision of the Uoonsiff, ou the 
ground that it was irregular to grant a 
review of a decision passed in 1854. 

Maliadeo appeals. We are of opinion 
that tlie Moonsiff*B order was* under tlie 
circumstances, not i.m proper, - and that, in 
fact, under Section 378 Act VIII of 18o9, 
it was fiual so far as it admitted the review. 
We therefore remand the caae for trial 
upon the merits.' 



The 2 1 St May 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and K* 
Jackson, Judges. 

Zii^klieraJ— Aesumptlon and Assess- 
ment of. 

Case No. 192 of 1863. 

Regular Appeal from a decision passed 
by the Principal Sudder Ameen of 
Tipperah, dated the 23rd December 186i. 

Beer Chunder Joobrnj (Plaintiff) 
Appellant, 

versus 

Umakant Sein Bahndoor (Defendant) 
Respondent. 

Mr. G. C. Paul and 6ahoo Onookool Chun' 
der Mookerjee for Appellant. 

Baboos Dwarkanath Mitter and Kalee 
Mohun Doss for Respondent. 

Suit laid at rupees 9,112-8. 
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^ zmMtLt ha3 Qo nghl to resume «nd astefli Unda 
HUftfllo be jiiviind wlcheraj, which are of grea er 
^mot tlMB 10(1 betgahs And are covered by one 
irtiind, pvticaUrly where the power to reflume 
WMliooed in the engagemeat is the power ye»tad In the 
temiBdarby law. 

. Sei0M'Karr^ J. — Thb plain tiif is the heir- 
•pparem to the Tipperah Eaj, and he sues 
in thie ease as zemindar of Rosbanabad, 
viiliin the distriet of British Tipperuii, to 
•s#ess a Yery considerable portion of land 
hM by the defendant under an invalid 
lakbemj til If. 

A sin^ilar case to the present. No. 191 
^ 1863, wns decided by Justices H. Y. 
Btjiej and £. Jackson on the 16tli of 
January last, on the principle, chiefly, that 
lhf» Liiids claimed for assessment being ad- 
Biittedly in excess of 100 beegahs, the 
right of assessment belonged not to the 
teniiudar, bat to Government. 
' Tlie Principal Sudder Ameen has treated 
tiie present case as if it were, in all respects, 
Heotical with No. 191, and has thrown out 
the plaintiffs suit, considering that he was 
barrecl by an engagement from even attempt- 
ing to assess ; but it being clear to us that 
tbii is not the way to treat it, and the cir- 
emnstanees of the suit being of a peculiar 
ehftracter, we have thought it necessary to 
bear the appeal on its merits, and tb give 
teMons for our decision at some length. 

It appears that eadi Raja or semindar 
of the estate of Roshanabad has been in the 
habit of entering into a separate engage- 
meat with Government on succession to his 
rights ; and that, on the last occasion but 
one, when this arrangement took place, or 
b.the Tipperah year 1236, corresponding 
with our year 1833, the grand-father of the 
plaintiff stipulated with Government that he 
woald not create any now rent-free lands of 
soy description or denomination, mention- 
iog their several kinds, without the advice 
of the authorities ; and that he would nor, 
without permission, attempt to assess any 
rent*free lands which were then fixed or in 
existence f <»niiirrei), while, if any such 
were resumed owing to any such permission 
or order, he would pay rent for the same. 

When the father of the present appel- 
laiit who instituted this suit, having since 
demisiM, came to make his own arrangement 
with tlie Government, which he did on the 
9th «f Joisto 1262, he concluded it in the 
fottewing terinsy as appears by his kuboo- 

l«Dt>-. 

fie stated that, as Govei^ment had been 
tUelf intent on resuming the rf nt*f^ee lands 
within Boshauabttd, he interfered to stay 



the proceedings with regard to such lands 
as were fit for assessment, and that he agreed 
to pay a revenue of 8,000 rupees on the same ; 
that Government agreed to this, but that, 
as a.oertain portion of these lands had been 
already resumed and assessed at a jumma of 
rupees 3,373-8-3, a deduction to this amount 
was to be made from the zemindar's agree- 
ment, the assessed Inkhernjdars poying 
direct to Government, while, for the remain- 
der, in regard to which the resumption pro- 
ceedings had not terminated, the Enja was to 
pay the sum- of rupees 4,f>26-7-9. according 
to certain letters of Government quoted. 

Then, subsequently, after oilier details not 
necessary to be mentioned, it is stated in thi* 
kubooleut, as in previous engagements, that 
the Raja, without the advice of the authori- 
ties, would not create any new grants, and 
** that he will not go beyond whatever power 
'* has been entrusted to him by the laws and 
*< orders of the Government, in re^^ard to 
** the resumption of existing rent-free lan<ls/* 

On this Clause, and on the letters of the 
Commissioner and Sudder Board, and of the 
Government, a very earnest contention has 
been raised before us by the Counsel for the 
Rajn, Mr. Paul, on the one hand, and by 
the pleader for the respondent on the other. 

For the Raja it is contended that al* 
though, ftjr some reason not nt present dis- 
closed, the Qovernment iu nil previous en« 
^agements had restrained the su.u'cssive 
Uajas, as zemindars of RoslinnMbad, from in- 
terfering with the rights of the various 
rent-free holders, and had reserved to itself 
the exclusive right of instituting all re- 
sumption proceedings iu the zemiudary, yet, 
by the engagement of 1262, this power had 
been relaxed ; tliat the Rtija had agreed to 
pay, in anticipation of resumption suits 
which hA would henceforth ho allowed to in* 
stitule, the sum of Rs. 4,626-7-9 ; thnt this 
was clearly to be gathered from the letter of 
Mr. H. Ricketts, who then held the offi«>e 
of Commissioner and Sudder Board in one, 
dated the 2nd of August 1844, and from 
the reply of Government approving of his 
proposals, dated the I6(h of September, as 
well as froui the peculiar phrases introduced 
into the new arrangement of 1262, which 
phrases were not found in the previous deeds 
of the same nature ; and that, as the Raja 
must be clearly held to have bought some« 
thing for his money, he ought to be allowed 
to have his suits tried on its merits. 

For the respondent it is urged that the 
object of the agreement whereby the Rnja 
bound himself to pay the sum of rupees 
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4,626-7-9 to QoverDinent was sttoply to stay 
all resuiiiptiou proceedings on the part of 
Governinent, which proceedings were of a 
nature to harass and vex the rent-free hold- 
ers ; that he never could have contemplated 
any benefit to arise thereby to himself, exoapt 
what might ensue from seif^approvnl or from 
ihe applause conferred on an well-applied 
liberality ; that the letter of the Commis- 
sioner and Sudder Board, on which so much 
stress was laid, contemplated the bargain 
as advantageous only to the Government, 
who were to get at once a sum little short 
of d,(>00 rupees, without the trouble of con- 
ducting to an issue some 50 law $uits 
which were then pending, and which, in their 
event, were naturally doubtful ; that the 
Government hud never, it was clear, at any 
time permitted the Rajas to take any part in 
resumption of whatever amount, even of 
those below 100 beegahs, and that other in- 
Btauces could be quoted where eemindars, in 
the same part of the country, had inter- 
fered, by voluntary additionol payments, to 
stay resumption suits by the Revenue au- 
thorities, and to save pious or poor Brahmins 
from annoyance. 

In proof of this, a case is certainly quoted 
from page 190 of the Sudder Reports for 
1849, in which it was held that Rani 
Katiani, a Hindoo lady of large wealth and 
iiifiueuce, hud possibly acted from such a 
motive of disinterested liberality in taking 
on herself to make payments to save the 
lakhernjdars from vexation. 

The opinion of the Judge who decided 
the above case, is not very positively given 
on this head ; but it is quite certain that 
the Rani was then considered to have 
bound herself to abstain from all resumption 
proceedings ; and an attentive perusal of Mr. 
Kicketts' letter of the 2iid of August 1844 
in the present suit leaves us in doubt whe- 
ther a similar arrangement may not have 
been then contemplated by this otHcer. 
We say that we cannot be certain of the 
exact light in which the Commissioner then 
viewed the agreement. In one place he 
says *' that it has been distinctly and point- 
" edly provided that no authority whatever, 
** not hitherto possessed by the Raja over 
** the lakheraj lands not resumed, has been 
'' conveyed to him by this adjustment ; in 
*< other words that he is not vested with any 
" license to levy rent or revenue from the 
'* unresumed lands within the chuklah in 
'* order to reimburse himself in the sum 
^' he has agreed to pay the Government ; 
'^that interest or absence of interest on his 



** part in tliose lands stands precisely in ^ 
*' position in which it at4>od before thii 
" agreement was made \ and that aay^e* 
'* mand made by him on those lakherajdan 
*' would be as much extortion as it woaM 
'^ have been had this compromise not bsev 
*' agreed to between him and Gk>vernm6nt.** 
The rest of the letter is taken ap *witk « 
specification of the terms of advanti^ 
to the Q^vernnwnt in the armn^emeat by 
which it was shown that the Government llwl^ 
secured rupees 4,717-11-7, which is fwj 
nearly the snm mentioned in the knbooleat, 
instead of the doubtful chance of getting 7,800 
rupees out of 14 cases pending before tb% 
Resumption Officer, oat of 41 cases re^ 
maining to be instituted, and out of 8 case* 
pending in appeal before the Special Gom* 
missioner. 

It is remarkable, however, that the 46ed 
of compromise which is alluded to in the above 
letter, and which is obriously qaite dififtreot 
from the engagement of 1262, though thit 
deed alludes to such aeompromise, has never 
been filed, though it would apparently h4ve 
been as easy for the respondents to file it 
as the letters quoted, and the kubo^Uut d 
1262, which was signed more than 10 yeiirs 
after the letter was written, clearly talks of 
the power to resume which exists by. law, 
and which has been entrusted or committed 
to. the Baja. 

Neither is it very easy to perceire the dis- 
tinction drawn in the letter above quoted, or 
how the receipt by the Government of a 
considerable sura of money annually, could be 
spoken of as perfectly legitimate, while tui^ 
corresponding sum to be derived by toe 
Raja from assessment of the lakherajdars 
could only be ** extortion." We should also 
have expected that some mention woold 
have been made of the Raja's liberality In 
the letter, had he voluntarily taken on him- 
self to pay for the Inkherajdars without any 
hope of reimbursement. We admit that, ttp 
to 1262, no power to resume had, for some 
cause or another, been given to the Raja, 
but had been wholly withheld from him ; 
but accord iug to the common rules of 
interpreting these agreements, we can 
scarcely imagine the Raja by his tender 
to have bought nothing ; and when we con- 
sider the considerable sum which he was 
paying down at once, and the import of tl^a 
particular phrase introduced iuto tbe ky- 
booleut of 1262, as already noticed, we think 
ourselves quite warranted in coming to the 
conclusion that the Buja had a'nill rigtit. 
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\ud»r that docament, to exercise and put ia 
foroe the powers vested in all zemiQdars to re- 
Mine invalid rent-free tenures below 100 
beegabs* in extent, whatever had been the 
precisti nature of th« agreement or the ex- 
tent of -Ilia powei*8 in previous years. 

We do not Uiink, as contended by Mr. 
Paol» that Government had waived in his 
favor the right to resume and assess lands 
held under one sunnud, in excess of 100 
beegahs ; or that, because by previous en- 
gagements, tlie Rajas had bound themselves 
Co abstain from all resumption whatever, 
therefore, when a new engagement was 
come to, all the rights previously exercised 
by Grovernment reverted to the zemindar, 
even induding those reserved to the 
State by the Laws of 1793. Such a deter- 
mination could only be come to by us on the 
clearest and niostconviucing proofs of any such 
iutention ; and when we find that the power 
to resume mentioned in the engagement, is 
the power vesied in the zemindar 6y law, we 
raast hold that power to be only the ordinary 
power inherent in all zemindars with regard 
to ia valid grants of less extent than 100 
I)eegah8. We may add that we cannot 
understand it to be eitlier the wish or intent 
of Government that invalid rent-free tenures, 
resting neithf^r on title nor presciiption 
bebw 100 beegahs, sliould not be fairly 
assessed. 

Such a ruling seems to us quite in accord- 
ance with legal consu'uction and with the 
fair inter pre tai ion of the agrcemfnt or con- 
trsct between the Raja and the Govern- 
ment. To rule, after careful inspection of 
tlmse terms, that the Raja had bought ab- 
solutely nothing whatever by his annual 
payment of 4,726 rupees^ would be to put 
ail unfair construction on the whole ar- 
raogement. 

In this view we hold that the Raja has 
now no right to enquire into the title to 
lands in the present or in any other suit, 
which are of greater extent than 100 beegahs 
and are covered by one sunnud. Such lands 
are those covered by the sunnud dated the 
5th of Magh 1167 for more than 7 drones 
of land, in regard to which we affirm the 
deeision of the Lower Court, thereby con- 
earring in the previous judgment of this 
Court of the 16th of January last. 

As regards the lands covered by the other 
smmads, the Raja's right to resume them 
9hm\d be enquired into on the merits, and, 
for this purpose, the suit should be remanded 
to the JU>wer Court. 



The 25th May 1864. 

Present : 

The Hon'ble C. B. Trevor apd A. G. 
Macpherson, Judges. 

Umitation— Mutual accounts — Oo- 

Regular Appeals from decisions passed bi/ 
the Officialing Judge of Purneah, dated 
the 25th September 1862. 

Case No. 1 of 1863. 

Raja Syud Ahmed Reza (Plaintiff) 
Appellant, 

versus 

Syud Enayet Hossein (Defendant) 
Respondent. 

Messrs, R, V, Doyne and G. C. Paul, and 
Baboos Dwarkanath Mitter and Onookool 
Ohunder Mookerjee for Appellant. 

Messrs. T. H. Cowie and R. T. Allan,. 
MooHshee Ameer Alt, and Baboo Kishen 
Kishore Ghose for Respondent. 

Case No. 3 of 1 863. 

Raja Syud Ahmed Reza (Defendant) 
Appellant^ 

versus 
Syud Enayet Hossein (PlaintiflF) Respondent. 
Messrs. R, V. Doyne and C7. Gregory and 
Baboo Unnoda Persad Banerjee for 

Appellant. 

Messrs. r. H. Cowie and R. T, Allan^ 
Moonshee Ameer Ali, and Baboo Kishen 
Sukha MookerJQe for Respondent. 

The rule that mutual accounts, if thev contain 
some item or items within 12 years, will not be 
barred hj linutation, though the rest of the items be 
beyond time, is coniinea to accounts between two 
parties which show a reciprocity of dealings, or, in 
other words, to transactions in which there is a mutu^il 
credit founded on a subsisting debt, or an express or 
implied agreement for a set-off ^ mutual debts. 

Where two parties (8 anna proprietors of the same 
estate) hold their shares separatdy, and by tacit if 
not express agreement collect their yearly share 
of the rents separately, the realization by one 
party of more than his rightful share of the rents 
gives a cause of action to the other from the com- 
mencement of the year following that in which the 
surplus collection was made, such yearly claims being 
in the nature of separate and distinct demands against 
which limitation will run. 

Trevor, J, — Thbsb two cases have 
come up in appeal from the Judge of Pur- 
neah. 

The plaintiff in each of them is the owner 
of 8 annas of Pergunnah Soorjapore. Tlie 
claim of Raja Syud Alined Reza is for rupees 
84,332, principal and interest, received by 
Raja Enayet Hossein in excess gf his half 

E 
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share of the collections actually made from 
1242 up to 1257. That of Euayet Hosseio 
against Syud Ahmud Reza is for rupees 
1,18,441-10, principal and interest, on account 
of excess receipts by him of rent actually 
collected from 1253 to 1257. Tlie facts out 
of which the present suits have arisen, are 
not in contention, and seem to be as fol- 
lows : — 

Owing to disputes between the ancestors 
of the parties before tlie Court, the Pergun- 
nah Soorjapore was attached by order of the 
Civil Court under Section 26 Regulation V 
of 1812. It remained for many years under 
attachment, and, during that period, the 
owners of the 8 annas of the estate received 
one-half of the amounts collected by the 
surburakars and also by tacit, if not ex- 
press, agreement, collected from the farmers 
and tenants of the estate each his separate 
8 annas of the rents. In 1253 or 1846 the 
Burburakar was dismissed by order of the 
Sudder Court, and the then proprietor, 
represented by the then plaintiff in the suit, 
appointed as Amil Meali Hossein All, who 
was removed in 1255, when the estate again 
was attached and managed by a Mr. Brand t. 
In Jeyt 1256, Mr. Perry was appointed sur- 
burakar ; and on the 28th Phalgoon 1257 the 
attachment was withdrawn, and the estate 
came into and has since continued in the 
hands of the proprietors. Duiing these at- 
tachments the irregular mode of collecting 
the rents direct from the farmers and tenants 
was continued by both parties, and that 
practice has given rise to the present suit. 

Each party denies the claim of the other 
on account of excess collections, and the 
defendant Enayet Hossein pleads as to a con- 
siderable portion of the claim of Syud 
Ahmed Eeza the Statute of Limitations. 

The first Court was of opinion that the 
Statute of Limitations did apply to a portion 
of the claim of Ahmed Beza, and that the 
Court could not enter into transactions, or 
revive accounts relating to a period of more 
than 12 years before the institution of the 
present suit ; and that, as the suit was insti- 
tuted in April 1857, the accounts to be 
settled by the Court must be those sub- 
sequent to 1845, and those only. After 
examining the accounts, the Judge dismissed 
the claim of Ahmed Reza and passed a 
decree in favor of Enayet Hossein, whose 
whole claim was, subsequent to 1845, for 
rupees 34,630-2-10^, with interest at 12 per 
cent, and costs in proportion. 

From these decisions two appeals have been 
preferred to this Court, and the first point to 



which our attention was called was ^ 
applicability or otherwise of the Statute of 
Limitations to any portion of the clauQ of 
Raja Ahmed Resa. 

There can be no d'»ubt that mutual oe- 
connti, if they contain some items or evea 
any one item within 12 years, would not be 
barred by the Statute of Limitations, though 
the rest of the items were beyond that term. 
But this rule is strictly confined to accounts 
between two parties which show a recipro* 
city of dealings, or, in other words, to traui- 
actions in which there is a mutual credit 
founded on a subsisting debt on the other 
side, or an express or an implied agreemeot 
for a set-off of mutual debts. 

Is, then, the present claim of Syud Ahmed 
Reza as agninst Euayet Hossein a claim of 
this nature ? The parties are 8 annas pro- 
pi ietors ot the same estate. They have held 
their shares separate. They have by tacit, 
if not by express, agreement collected their 
yearly share of the rents by their separate 
endeavors, and, in short, by their acta have 
taken up a position altogether unconneisted 
with and antagonistic to each other. This 
mode of action, no doubt, gives the party 
who has received less than half the yearly 
net rents of the estate, an action against the 
party who has collected more than his 
rightful share of chobO rents ; but his right 
to these surplus rents arises in consequence 
of a wrongful act of the other party, and at 
the end of each year a wrongful act. of this 
nature is a cause of action from the com- 
mencement of toe year following that in 
which the surplus collection was made. It 
follows that these yearly claims are in the 
nature of sepaiate and distinct demancis 
against which the Statute of Limituiions 
runs, and that they can, by no process of 
reasoning, be brought within those specijil 
and particular accounts as agaiust which 
limitation will not run. 

Turning, then, to the remarks which have 
been addressed to us by the learned Counsel 
on the part of both the plaintiffs, and to the 
accounts filed and the case made by each of 
them against the other, it appears to as 
that they are founded on a mistaken view of 
the case as between the parties before us. 
The contention before us has been that ench 
party as against the other is entitled to one- 
half of the actual collections made ; but in 
our view this is not the case. Considtsriog 
the independent and antagonistic position 
which each party has taken up against the 
other, and the tacit, if not express, agreemeot 
entered into between them u to the moia 
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of collectioo, it seems clear that neither 
party has a claim against the other on ac- 
4>oantof superior diligence exeroisetj by him 
in the collection of the yearly rents ; bat 
thAt the only ground on which a right of 
action accrues to either party is the realiz- 
ation by the other side of a sum larger in 
extent than one-half of the yearly rents, 
thut is, of a sum beyond that to which he is 
of rtj^ht entitled. 

That such has been the case— that Mahomed 
BezaandEnayet Hossein have, during any of 
the years covered by these suits, collected a 
snm beyond their legal right, tliat is, one-half 
of the net rental of the estate — has not been 
attempted to be shown to us ; but the learned 
Goansel have only entered into elaborate 
calculations, founded upon very iniirm data 
of collections actually made, and have thereon 
asserted the right of their respective clients 
to one-half of the net actual collections. 
Such a view of ^he case, as we have above 
observed, is altogether inadmissible. Without, 
therefore, entering into the accounts placed 
before us, and resting solely on the mis- 
taken nature of the case as between the 
parties laid before ns, nothing remains for 
as but to affirm the order of the Principal 
Sadder Ameen in the case of Ahmed Beza, 
and to reverse his judgment in that of 
Enayet Hossein. Both parties will, under 
the circnmstances, boar their own costs in 
both Courts : and it will remain for both 
parties, if they should be so advised to 
bring actions against each other in the proper 
form indicated in the above judgment. 



The 26th May 1864. 

Present : 

The Hon'ble W. Morgan and Sumbhoonath 
Pundit, Judges, 

JxatiBdiotian (of Small Cause Court)— 
' Suit for damages not exceeding: 

SCO as.— <}aeation of rigrbt— Special 

ilppeal. 

. Case No. 2353 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Mymen- 
Singh, dated the 17 th June 1863, revers- 
ing a decree of the Moonsiff of that 
DiHrict^ dated the 17 th November 1862. 



Luckhee Debia Chowdhrain (Plaintifi) 
Appellant, 

versus 

Shaikh Malick (Defendant) Respondent, 

Baboos Issur Chunder Chuckerbutty and 
Dwarkanath Banerjee for Appellant. 

Baboo Annund Gopal Palit for 
Respondent. 

A SQit for damafsres for an amount not exceeding 
600 Rs. ia ^vithin the competency of a Small Cause 
Coart to decide, notwitbstandinaf thit it involves an 
enquiry into a question of right No special appeal 
lies in such a case. 

Morgan^ J, — This is a case in which a 
special appeal does not lie. Being a suit for 
damages for an amount nbt exceeding 500 
rupees, it is within the competency of the 
Small Cause Court to decide, notwithstand- 
ing that it involves an enquiry into ' the 
question of right which is raised ; and by 
Section 27 Act XXIII of 1861, it is 
enacted that no special appeal shall lie from 
a decision on regular appeal in a suit of the 
nature cognizable by Small Cause Courts 
for an amount not exceeding 500 rupees. 

The special appeal is accordingly dismiss- 
ed with costs. 



The 2oth May 1864. 

Present : 

The Hon*bIe W. Morgan and Sambhoo- 
nath Pundit, Judges, 

Xiimltation (Section 246 Act VZZZ 
of 1859.) 

Case No. 2364 of 1863. 

Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
19th May 1863, affirming a decree of the 
Moonsiffof that District, dated the £8/4 
February 1863. 

Dwarkanath Roy (Defendant) Appellant, 

versus 

Sreenath Roy (Plaintiff) Respondent. 

Bahotf Nil Madhub Sein for AppeUant. 
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Baboo$ Romanath Bou and Kalee Kishen 
Sein for Respondent. 

The limtration prescrbed by Seciion 246 Act VIII 
of 1859 cannot be applied rei respectively to suits to 
qqestinn orders made before that Act came into 
operatioif. 

Morfjnn^ J. — It 19 clfftr from the terms 
of Seciion 246 of Act VIII of 1859 thnt the 
limitniion of one yenr therein prescribed 
applies to suits to question orders made un- 
der tliat Section. This is nn order made 
before that Act cnme into operation. We 
cannot give retrospective effect to tlie rule 
of limitation laid down in the Section above 
referred to. The appeal is accordingly 
dismissed with costs. 



The 



The 25th May 1864. 

Present : 

Hon'ble E. P. Levinge 
Campbell, Judges^ 



and G. 



Svidenoe— Private Butwara papers. 

Case No. 2317 of 1863. 

Special Appeal Jrom a decision passed hy 
the Judge of Mymensing, dated the 1 6th 
May 1863, modifying a decision pass- 
ed by the Principal Sudder Ameen oj 
that District, dated the 1 6th January 
1863. 



Dwarkanaath Roy Chowdry and 
(Defendants) Appellants, 



others 



versus 



Hurronath Roy Chowdry (Plaintiff) 
Respondent. 

Bahoos Onohool Chunder Mooherjee and 
Kishen Dyal Roy for Appellants. 

Baboo Hem Chunder Banerjee for 
Respondent. 

Private bntwairab papers are good evidence towards 
showing what lands are in' fact comprised in the estate 
at the time of the butwara. 

Campbell, J. — We think that the Judge 
was wrong in excluding the butwarrah 
papers of 1203 as evidence in this case. 
Plaintiff claims shares in certain villages 
as having been included in the Burra 
Panch Anna estate of the Permanent^Settle- 
ment, -of which estate plaintiff's present 



estate id a sab-division. No papers of ilie 
Permanent Settlement are produced to ktiow 
plaintiff's right in the villages claimed. 
The nearest approximation to these papers 
produced by plaintiff is the quinquennial 
papers of 1 202 of his parent estate, ref^is- 
ters of some, bnt not of conclusive, author- 
ity. To rebut the evidence of these quin- 
quennial papers of 1202, ddfbndant prodaoes 
butwarrah papers of 12(>8, when the share- 
holders of Burrah Panch Anna sabnlivided 
their own estate, and shows that they then 
did not include in the estate so divide 
the villages now claimed. We think that, 
in the absence of nny details of the villages 
included in the estate at the time of the 
Permanent Settlement, for the purpose of 
showing what villages really were compris- 
ed in the estate, the butwarrah papers of 
1203 are quite as good evidence as the 
quinquennial pspers of 1202 or better; 
and that they are so whether the bntwarrah 
was a regular or a private butwarrah. 
The Jndge should have weighed the but- 
warrah papets against the other evidence, 
and should not have rejected them. We 
therefore remand the case to the Lower 
Appellate Court for a fresh decision, afi^r 
having received and considered, as evidence, 
the butwarrah papers. We have not over- 
looked the argument that the batwarrah 
of 1203, if, as is alleged, a mere private 
butwarrah, would not be conclusive to settle 
the rights of the shareholders hs against 
an auction-purchaser ; bnt we think that 
the butwarrah papers hre, in any c^se, 
good evidence towards showing what lauds 
were in fact comprised in the estate at 
the time. 



The 25th May 1864. 

Present : 

TheHon'ble F. B. Kemp and A. T. T. 
Peterson, Judges, 

Pre-emption. 

Cases Nos. 2030 to 2033 of 1863. 

Special Appeals from a decision passed by 
Morris Beaufort^ Esq.,, Officiating Judge 
of Behar^ dated the 2Ut of April 1863. 
affirming a decision passed by Baboo 
Tarakant Bidyasagur, Principal Sudder 
Ameen of that District, dated the 19(4 
November 1861. 
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Moottflhee Syud Ameer AU (Plalutiff) 
Appellant^ 

versus 

Mussamut Bebee Penrun (Defendant) 

Respondent. 

The Advocate 'General and Mr, R^ E. 
Twidale for Appellant. 

Me$sr$. R. V. Doyne and C. and G. 
Gregory for Respondent. 

A transaction in which there was neither a money- 
eaatidvatlon nor any thing in fche pla^e of a money- 
consideration, but which was in fact a transfer without 
ooosidemtinn and therefore a gift, was held to be not a 
Mie to which the tight of pre-emption attached. 

Peterson^ J. — The case No. 2030, together 
with Nos. 2031,2032, and 2033 were all argo- 
ed together by the same Counsel and vakeels 
on behalf of the respective parties, appellant 
and respondent. The decision in the one 
case will govern that of tlie others. 

These are suits brouf^ht by the plaintiffs in 
the double capacity of neighbours and co- 
eharers claiming the right of sliuffa under Ma- 
homedan Law, and the facts are as follows : — 
The respondent, Mussamut Bebee Pearun, de- 
fendant below, WHS the owner of an 8 nnna 
share in certain lands, houses, ho., situate in 
Zillah Behar. By a kubala bearing date 
the 25th Awgust 1859, she conveyed to her 
daaghter, Kuiiny Fatima, her entire move- 
able and immoveable property, the alleged 
consideration from the daughter being a 
lakh of rupees mentioned in the kubala, 
bat which in a further portion of the in- 
atroment is remitted. In fact, there was no 
valuable consideration given. Under this 
deed the daughter had taken possession of the 
8 anna share assigned to her. In this state 
of things, the plaintiffs, as neighbours of 
different portions of the property, claimed 
their right of sbuffa, treating the transaction 
as a sale— -not as a gift. The defendant 
meets tin's claim by asserting that it was a 
gifk, and that the law of shuffu did not attach. 
The Court of first instance held that 
^e transaction amounted to a gift only, 
and dismissed tlie claim of the plaintiff 
with coats. The respondents, defendants 
below, severally filed thmr appeals against 
the decision of the Lower Court, and the 
Court of Appeal, on hearing, confirmed the 
decision of the Court below, but, inasmuch 
fts it alleged the whole litigation had arisen 
out of a fraudulent attempt on the part of 
the defendant to defeat the claims of others, 
the respondents will bear their own costs 
both in the Lower Court and in appeal, 
^e plaintiffs and defendants have each 
filed gn>und8 of appeal. 



The plaintiff's grounds of special appeal 
were as follow : — 

I. The deed of sale purports to be a 
sale for a consideration, and was carried out 
so far that the purchaser obtained possession 
under it, as admitted by the Judge. Hence 
the Judge erred in stating that it was not 
such a sale as to give rise to a right of 
pre-emption. 

II. The Judge's distinction regarding 
sales with consideration, and sales through 
affection, does not at all apply to this case ; 
the right of pre-emption arising, according 
to Maliomedan Law, in every sale« Vide 
Decisions of 1860, page 659. 

III. The question as to who has a pre- 
ferential right of pre-emption, does not arise 
in this case. Hence the Judge's giving 
weight to this is irrelevant. 

IV. The decision of 1850 has been 
misinterpreted by the Judge, as it nowhere 
states that the tender of money is essential 
to give a right of pre-emption ; on the 
contrary the precedent in page 427 of the 
decisions of 1858 shows that it is not neces- 
sary to proye the actual tender of purchase- 
money. 

V. In a case where the value of pro- 
perty has been fixed at an exorbitant sum, 
it is incumbent on the Judge to ascertain 
the actual amount paid, or the market value. 
Vide Decisions of 1860, page 299. 

VI. The holding the disputed said to 
be a gift contrary to the terms thereof and 
to the allegations of defendants themselves 
is wrong. 

VH. According to the Mahomedan 
Law the daughter is a atranger before the 
plaintiff who is shufee-khuleek. 

Notwithstanding the numerous grounds 
of appeal tak^n by the present appellant, 
this case must be decided on this single 
ground, — does the kubala under which the 
property was conveyed amount to a sale, 
or is it a gift ? Jf the former, the plaintiffs 
are entitled to pre-emption ; if the latter, 
they are not. 

On behalf of the app^ellant it was con- 
tended 

First, — That the conveyance was an 
actual sale, nnd that being so, the remittance 
of the consideration-money did not make 
it less a said. 

Secondly, — That even if it were a ficti- 
tious sale, the right of pre-emption attached. 

Thirdly. — That admitting it as a gift, still 
pre-emption attached. 

On ihe^rst point it was contended that it 
was a sale, with the intention of preventing 
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the rights of others attaching, and that the 
instrument must be construed according to the 
intention of the parties. It was also contend- 
ed that this was a hibba-bel-ewaz, and, as 
such, a sflle ; and an authority from Vol. 6, 
Sudder Dev^anny Select Eeports, was cited, 
in which it was held that a hibba-bel- 
ewaz was such a sale as to allow shaffa 
to attach. If this instrument had been a hibba- 
bel-ewaz, the case must have been decided 
upon the authority of the above case ; but, 
in the CTourt's opinion, it is not. It was 
contended that the fact of Kunny Fatima 
having entered into possession, was evi- 
dence of a sale. But her entry is equally 
consistent with a gift according to Muhom- 
edan Law. A decision of Sir Robert Bar- 
low, reported in page 141 of the Sudder 
Dewanny Reports for 1848, was cited, to 
show that, in a similar case, the right of 
pre-emption existed. The decision in that 
case seems rather to the effect that such an 
instrument was not invalid in law, rather 
than that it amounted to a sale on which 
shufTa would attach. 

On the second point, riJr., that, even in a 
fictitious sale, the right of shuffa attached, the 
caseof Setul Persad Bhuggut versus Roma- 
nath Rugkhet, reported at page 659 in the 
Sudder Dewanny Reports of 1860, Vol. I., 
was cited. This case does not support that 
doctrine. 

On the third point, namely, that even 
if a gift in substance, still the right of 
pre-emption existed. It was attempted to 
support that point by reference to the 
Hedaya, Vol. III., page 606, in which it 
is laid down that, if the vendor remit a por- 
tion of the purchase-money, the .pre-emptor 
is entitled to a like remission: and aiieer 
if the whole was remitted, in which case 
it was contended that, as the Mahomedan 
Law allowed a remission of a portion, 
the principle of remission even of the en- 
tirety showed that it was nevertheless a 
sale. Were the law so, in a case like the 
present one, a neighbour would be entitled 
to get the whole for nothing. The 
plaintiff, however, contended that he was 
entitled to have the estate at the price al- 
leged as the consideration money. The 
Mahomedan Law, after stating that, if the 
whole had been remitted, the pre-emptor 
would not be entitled to a remission of the 
whole, goes on to state its reasons, to which 
the Court will refer in a subsequent part of 
this their judgment. On the subject of the 
necessity of a tender to entitle a party to 
pre-emption^ the point was properly given 



up by the respondent, it being admttted Ikki^ 
according to law, an actual tender was aoc 
necessary. 

On the part of the respondent, it was 
contended that there was no decision in 
point ; that the case must be decided on prin- 
ciple ; and that the instrument in question 
amounted in reality to what it was in sob- 
stance — a gift ; that it must be so trast- 
ed, unless there was some substantive 
Mahoniedan Law that made a transaction like 
this a sale ; that the Court could not go into 
the question of intention, and that there was 
nothing illegal or fraudulent, according either 
to Mahomedan or any law, in a person dis- 
posing by gift of his own property in liis 
life-time, so as to prevent the right of his 
heirs attaching after death ; that the re- 
mission of the whole of the consideration- 
money made the transaction a gift, or an 
invalid sale, in neither of which cases did 
shuffa attach; and that their contention was 
upheld by reference to the Kefayeh, in whieh, 
after stating that the pre-emptor was not 
entitled to a remission of the whole consider- 
ation money, it went on to give its reasoning 
as follows : — ^* That an abatement of part is 
an act connected with, and referring to, the 
original sale, and the shofee is entitled to the 
benefit of it, because that sum which remainsi 
after deducting the abatement, is the price ; 
whereas an entire remission has no connec- 
tion with the original bargain, whereas if a 
remission of the whole touch or be connected 
with the original transaction, it shows that the 
transaction becomes a hibba, and no right of 
shuffa exists in a hibba, or it becomes a sale 
without consideration, and then that the 
transaction becomes an invalid sale, and do 
shuffa exists in sales that are invalid." 

Judgment 

This case has been very fully and ably 
argued by the Counsel and vakeels on either 
side ; and, as the case is one of which there 
has virtually been no decision, the Court has 
taken time to consider its judgment, and hts 
come to the conclusion that this appeal must 
be dismissed with costs of special appeal. la 
the opinion of the Court this case must be 
decided on this ground only — Did the trans- 
action, according to Mahomedan Law, arooant 
to a sale, or to what is equivalent to a sale^or 
did it amount to a gift ? 

The right of shuffa entirely depends 
upon its being a sale. If it be a ph^ 
no right of shuffa attaches. There are 
several minor collateral points (which 
though not necessary for the present dtei- 
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stoft •f Ibe Court) have beea noticed in 
tej«dgmeQt of the Court of Appeal below, 
and which the Court think it necessary to 
dispose of before comiug to its decision. 

On the main point, — in the first place, this 
Court decides that there is nothing illegal, 
aceording toMahoniedan Law, or malum in ge 
io Aliahomedan, the absolute holder of pro- 
perty, disposing of that properly by gift or 
otherwise in his life-time, even if the effect of 
that disposition be to deprive those who would 
be his heirs at his decease from getting the pro- 
perty in question. The Mahomedan Law in 
esses of gifts inter vivoSy requires certain 
fonnalities to perfect the gift and bar the heirs, 
stteh as possession, much in the same way as 
the English Law, whilst it gives the owner 
s right to dispose of his property, says, if you 
attempt to dispose of it by testamentary dis- 
poeition, you shall not do so unless by an in- 
acrament attested by two witnesses ; if yon 
do, the right of the heir shall prevail. 
Neither in Mahomedan nor English Law is 
the heir of a living man recognised as having 
any rights of which he can be deprived, so 
as to make the transaction either illegal or 
immoral. It is, therefore, beyond the ques- 
tion to hold that the executing the kubala 
in this case is either illegal or fraudulent. 
A point is also taken by the learned Judge 
of the Court below, as to its being unjust to 
call apon the Court to fix arbitrarily the 
amount of purchnse-motiey, when the sale 
was one comprising several properties, or one 
property upon which several rights of pre- 
emption could attach. The Court cannot see 
either the injustice or the difficulty in the 
case. Were it necessary for the adjudication 
of the present case, there would be no 
difficolty in the Court fixing what was pay- 
able in respect of each portion. The 
Mahotnedan Law makes provision for such 
cases. The plaintifi^s in the present case, in 
making their claim, offer to pay in respect of 
esoh claim such portiou of the one lakh, the 
alleged consideration, as the Government 
revenue on each portion bears to that of the 
other ; or, in other words, to divide the lakh 
hitosomany shares bearing the relative pro- 
portion of the Government malgoozarees to 
each otiier. This could be easily ascertained 
if required. 

There are also other points such as 
the intention of the parties. On this 
ths Court has only to observe that, on 
special appeal, the Court has nothing to do 
with the reasons operating on the Judge's 
mind in finding particular facts. All the 
Coort oMi do is to take the facts as found, 



and to decide whether the facts, as found, 
warrant the legal conclusion drawn. The 
present case resolves itself into this — Do the 
facts respecting this transaction, as found, 
amount in law to a sale ? The Judge below 
has found that this is not a sale to which 
the right of pre-emption attaches. On spe- 
cial appeal this Court finds that the Court 
of Appeal below was right. This Court 
finds that the transaction was not a sole, 
nor -was it a hibba-bel-ewaz. According to 
Mahomedan Law a sale must be some- 
thing in exchange for something else. 
Here, there is neither a money-considera- 
tion, nor anything in the place of a money- 
consideration ; in fact, it was a transfer 
without consideration, and therefore a gift. 
Technical and whimsical as the Mahomedan 
Law of Sales may appear on close examina- 
tion, it will be found that the positive law 
draws its distinctions clearly, and gives rea- 
sons for 80 doing. The devices of the com- 
mentators, in order to get rid of the posi- 
tive law, are ingenious, but, in the Court's 
opinion, ought not to be attended to. Ac- 
cording to the authority of the Kefayeh, this 
is not a sale. The Court is not called on 
to say whether it is a gift or an ineffectual 
sale. It may or may not at a future day 
be ineffectual to pass the property as against 
the legal heirs. It is suflicient to say that it 
is not a sale on which the law of shuffa 
attaches. 

On the subject of the cross-appeal, viz,^ 
as to costs, it is not usual to interfere with 
a decision of the Court below as to costs, 
especially as costs are entirely in the discre- 
tion of the Court below ; but as the Court 
below has not given the successful party his 
coats, on the assumption that the successful 
party had caused the litigation by fraud, and 
as there is an error in this assumption, this 
Court amends that portion of the decree 
below, and gives the defendant her costs iu 
all the cases. 



The 26th May 1864. 
Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

Bndowment— Sale by Mutwalee. 

Case No. 582 of 1863. 

Regular Appeal from a decision passed hy 
the Principal Sudder Ameen of the 24- 
Pergunnaks, dated the 24M June 1861. 
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Moonuhee Golum Ali and others 
(Plaintiffis) AppcllantSy 

versus 

Mussftmut Sowhitoonissa Bibee and others 
(Defendants) Respondents, 

Messrs. /?. T. Allan and C Gregory, 
and Baboo Debendro Narain Bose for 
Appellants. 

Batons Unnoda Pershad Banerjee and 
Roopnath Banerjee for Respondents.' 

Suit laid at rupees 4,500. 

Id dealing with the Matwallee of an cadowment, it is 
not neoetiiiary for the purchaser to look farther than to 
the power of the Mutwullee under his deed of trust. If 
the deed gives the Mutwullee the power and discretion to 
make a sale, it is not a matter of concern to the purchaser 
whether that power or discretion is judiciously exercised 
or not. 

Steer, J. — The plaintiff, as the heir of 
the founder, sued Willaiut Ali, the Mutwullee 
or Superintendent of a wukf property, and 
others, in order to obtain his removal from 
his office on the ground of breach of trust, 
and in order to set aside certain alienations 
made by him of the trust property. 

The Court which tried this suit originally 
decided that the Mutwullee had rendered 
himself liable to removal and removed him, 
but the alienations were upheld. 

There were two appeals agninst this 
decision. Sudduroonissa, the widow of 
Willaiut Hossein, appealed against the order 
depriving the family of the office of Mut- 
wullee. 

Sowlutoonissa, one of the purchasers from 
Willaiut Hossein, appealed iu the matter of 
her costs. 

Besides these two appeals, there was a 
cross-appeal by Golam Ali in support of the 
order for the removal of the Mutwullee and 
in dissatisfaction of the order allowing the 
sales. 

The appeal of Sudduroonissa was heard 
on the 26th November 1863 by another 
Bench of this Court, and the order of the 
Court of Original Jurisdiction was upheld, 
in regard to the question of the Mutwuliee's 
removal. In this appeal Sowlutoonissa was 
not made a respoudent, so that the question 
of the validity or otherwise of the aliena- 
tions made by the Mutwullee could not be 
argued. 

In the meantime, however, Sowlut- 
oonissa withdrew her appeal, and the effect 
of that act was that the plaintiff, who had 
relied on that provision of the law which 
enables a respondent to take any objection 
to the decisiou of the Lower Court which 



he might have taken if he had preferred a 
separate appeal from such decision, fooad 
that he had lost his opportunity of impeach- 
ing the judgment. 

On this he applied to the Bendi which 
struck off the appeal of Sowlutoonissa either 
to revive it, or to allow him time to file a 
separate appeal. For reasons stated in tlie 
order, the Judges, sitting as a Miscellaneous 
Bench, allowed him to file a separate appeal, 
and that is the appeal which we are now 
considering. 

Mr. Allan for the respondent Sowlut- 
oonissa raises a preliminary objection to tlie 
hearing of the appeal, to the effect that the 
order giving the appellant permission to 
appeal was one which the Judges were not 
competent to pass. It is in the power of a 
Judge or Judges of this Court to enlarge 
the time for appeal, and in this case the 
order only amounts to this. We, therefore, 
overrule this preliminary objection. 

The only question in regard to the merits 
of the appeal is, whether the Mutwullee was 
authorized, by the terms of his appoiuimeat, 
to alienate portions of the irust property. 

We have read the deed which constitutes 
this property wukf, and we have read the 
deed appointing; Willaiut Hossein to the l^ut- 
wulleesliip. We find in these an express 
power given to the Mutwullee to deal with 
the property in the same manner and under 
the same conditions as the parties creating 
the trust could do. One of these conditions 
was that, whenever it seemed advisable for 
the benefit of the trust property to sell a 
part in order to purchase other property, the 
Mutwullee might do it. 

It is not alleged that the defendant has 
been guilty of any fraud, or that there is 
anything dishonest on his part in connec- 
tion with the purchase. But it is argued 
before us that, iu dealing with a trustee, 
the defendant was bound to enquire whe- 
ther the sale of the land to him was made 
in order that other land might be purchased 
and substituted in the place of the laud 
disposed of. 

We do not think that there was auy 
necessity for the defendaut to look farther 
than to the power of the Mutwullee under 
the deed of trust. It was in his power aod 
discretion to make a sale, and whether that 
power or discretion were judiciously exer- 
cised or not, was not a matter of concern (o 
the purchaser. He saw that the Mutwallee 
had the power to dispose of the wukf pro- 
perty. He had the power, therefore, to crests 
a title, and provided the defendant purchiuKd 
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h good faith and for fair considenition, 
DOfehiog else wua wanting to the viihdity of 
his purchase. 

We, accordingly, affirm the judgment of 
the Lower Cuurt, aod dismiss the appeal 
with costs. 



Tlie 27 ih Mnj 18^1. 

Present : 

The Hon'ble W. Morgan and Shumboonauth 
Pundit, Judges, 

Jalkur rlg-hts — Bvidence of title— 
Jarlsdlotion (of Civil Ooarts)— Pos- 
•esaorj' suits. 

Case No. 495 of 1863. 
Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Backer- 
gunge, dated the 1th July 1863. 

Mr. J. G. Bagram (Plaintiff; AppeUant, 

versus 

The Collector of Bhullooa and others 
(Defendants) Respondents. 

Messrs. G, C. Paul and C, and G. Gregory 
for Appellant. 

Baboo Kishen Kishore Ghose for 
Respondents. 

Cases N«)S. 376, 377, 379, and 380 of 1861. 

Regular Appeals from a decision passed by 

the Judge oj RungporCj dated the 30th 

July 1861. 

The Collector of Rnngpore (Defendant) 
Appellant, 

versus 

Ramjadub Sein and others ( Plain tiffit) 
Respondents, 

Baboo Juggodanund Mookerjee for 
Appellant. 

Mr. G. C. Paul, Moonshee Ameer AH, and 
Baboo Sreenath Doss for Respondents. 

Where the exelasire ialkar right in a navigable river 
is set op against the ordinary rights of the State and the 
cummanitv, it mast be established bv clear and strong 
preof. 

Evideaoe of possession and enjoyment for a series of 
years is of itself, if anansiveied, cogent evidence of title. 

Possessory suits are maintainable in the Civil Courts 
vhere no forcible dispossession is alleged. 

Morgan, J, — In all these cases the plaint- 
iffs claim exclusiye rights of fishery in certain 
navigable rivers, and the canse of suit in each 
case is that the plaintift has been unlawfully 
di^ssessed by the officers of GoTernment 
of his julkur rights ; in other words that he 
has been disturbed iu the exercise of those 



righis, and deprived of the profits arising 
from them. 

It is settled that the beds or channels of 
navigable rivers are ordinarily the properly 
of the Government. Subject to the right of 
navigation and such other rights as the pub- 
lic have to the use of navigable rivers, those 
rivers and the soil over which they flow be- 
i long to the State. (Doe dem. Seebkristo 
} vs- E. I. Company, 6 Moore's Indian Appeals, 
267; S.D.R., 1859, p. 1357; Regulation XIII 
I of 1 825. ) The general rights of the Govern- 
Imentaodof the public in the rivers where 
the plaintiffs claim their respective rights of 
j fishery (in some of which rivers the tide ebbs 
i and flows, in others not) are in no way 
' brought in question in any of these suits. 
I The julkur right alone is claimed. This 
right may, it seems, exist as private property. 
What was once common to all, or was the 
property of the State, may become the ex- 
clusive property of individuals. But when 
such an exclusive right is set up against the 
ordinary rights of the State and the com- 
munity, it requires to be established by clenr 
and strong proof. In one of the cases to 
which we have referred (S. D. R., 1859, p. 
1357) it is laid down that the evidence to 
prove such a right must be of the very 
strongest nature. 

In the first of these appeals (No. 495 of 
1863), the julkur inehnl in several navigable 
tidal rivers is claimed by the plaintiff iu the 
suit as having been included in the Govern- 
ment settlement of his zemindaree, and as 
having always been in his possession. The 
settlement papers contain no mention of any 
such right, and the principal, if not the only 
documentary, evidence adduced in support of 
it, is a paper brought from the Collector's 
office, of old date, and purporting to relate 
to a private partition of the estate, in which 
a small sum is set down among the collections 
of the year 1186, as received for julkur 
of bheels and rivers. A decree in a suit is 
also in evidence wherein a neighbouring pro- 
prietor attempted unsuccessfully to assert a 
julkur right in one of these rivers against the 
plaintiff who resisted it. This evidence, both 
as regards its weight and (if we are strictly 
to apply English rules of evidence) the ad- 
missibility of part of it, fails very far short 
of the high standard of proof required to 
establish the plaintifl^s right ; but we shall 
not be giving undue weight to these docu- 
ments, if we conclude from them and from 
the oral evidence of the d^berraen who de- 
pose to having exercised their calling in 
these rivers for very mapy years pp paimeujl 
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of rent to the zemindars, that the plftintiif has 
shown, at least until his evidence is answered 
and rebutted or explained, some primd facie 
rigiit to the fishery. The plaintiff's undis- 
turbed possession of the julkur prior to the 
year 1860, when the Collector made a settle* 
meni; of the julkur roehal with a farmer, was 
not, we are satisfied, disputed at the hearing 
of the suit ; and his previous possession in 
1842 appears from the proceedings for the 
assessment of this julkur, which were then 
commenced and afterwards relinquished* 

la 1860 the Collector having notified the 
intention of Government to make a settle- 
ment of the julkur mehal, the plaintiff pro- 
duced evidence in support of his claim there- 
to. After investigation the Collector, and the 
Commissioner on appeal, disallowed the 
claim ; ond a temporary settlement having 
been concluded with a third person, the 
plaintiff instituted this suit to question the 
validity of the proceedings by which he had 
been dispossessed. We are not informed of 
the law which the Collector professed to put 
in force. The Regulations under which the 
Government assesses revenue on land un- 
lawfully held exempt from assessment, ap- 
pear to be inapplicable to the present case. 
Even assuming that those Reguiaiions apply 
to this description of properly, their pro- 
visions do not authorize the measures adopt- 
ed by the Collector. They provide for the 
assessment of property which is not legally 
exempt from assessment, and for the resump* 
tion of property belonging to the State, 
which is occupied by a person who has not a 
bona fide possession thereof ; but they 
contain nothing to authorize a Collector, in 
disregard of a long continued possession 
founded on some color of right, to deal with 
property so possessed as if it were the 
undoubted property of the State and free 
from all private rights of ownership. We 
are of opinion that the proceedings of the 
Collector were not warranted by law, and 
that the plaintiff is entitled to be restored 
to the property from which he was dis* 
possessed. 

It was objected on behalf of the Govern- 
ment that this was a suic which could not be 
maintained, because the plaintiff proved no 
title to the subject matter of the suit, but re- 
lied only on his possession ; and that possess- 
ory suits were not maintainable in the Civil 
Courts in India. The case cited (S. D. B., 
1851, p. 295) decided no more than this — 
that a plaintiff who sues to recover property 
and relies on a possession ascertained and de- 
clared by an order of a Magistrate made in a 



proceeding, under Act IV of 1840, cannot 
maintain a suit on this bare possessory title 
against a purchaser who holds the land bj 
virtue of a prima facie title of full property 
acquired by sale of a putnee mehal for arrears 
of rent. The sale necessarily affects the 
whole previous right and litle, and in a suit 
to question its validity, the persons having 
the title must be among the litigants. This 
was the point decided ; but the Court also 
expressed a doubt as to the general compe- 
tency of the Civil Courts '* to receive any 
regular suits which do not put in issue the 
whole merits of a claim or the absolute right 
and title of a plaintiff ;'' this doubt being 
founded on the fact ** that a separate jurisdic- 
tion has been provided by law to which the 
exclusive adjudication of matters of mere 
possession and dispossession has been assign- 
ed.^ The Court, expressing this doubt 
concerning a matter not then calling for 
decisioD, did not, perhaps, sufficiently ad- 
vert to the laws which created this separate 
jurisdiction. 

The series of laws from' Regulation XLIX 
of 1793 to Act IV of 1840 (theu in force), 
which prescribed a summary enquiry iuto 
cases of disputed possession, had for their 
object the preservation of the public peace, 
not the adjudication of any Civil right. The 
titleof Act IV of 1840 plainly indicates its 
object. It is ** an Act for preventing 
affrays concerning the possession of laud, and 
for providing relief in cases of forcible dis- 
possession." Where force is used or is appre- 
hended, the Magistrate interferes to keep the 
peace, and to maintain or restore the posses- 
sion of him who held possession before the 
dispute commenced. Incidentally, he has also 
necessarily to determine which of the dis- 
putants, in fact, so held possession ; but in 
doing this, he determines no Civil right 
either of property or possession. All such 
questions are left for determination bj 
" a competent Court," that is, the Civil 
Court. The jurisdiction of the Magis- 
trate in matters of possession arises ouly 
where there is violence or breach of the peace, 
actual or apprehended. The object of the old 
law was the same. In a note to Harington's 
Analysis, Vol. I., p. 86, there is given au or- 
der of the Court of Sudder Dewnnny to the 
Ztllah Judges, who then had this summary 
jurisdiction, directing ihem to abstain from 
the exercise of it where there was no forcible 
dispossession, and to leave the disputants to 
their remedy by regular suit. There is ao* 
thing apparently in these laws to exclude the 
jurisdiction of the Civil Courts iu ** matters 9^ 
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nere possession and dispossession.*' But 
whether the dictum in the case cited be cor- 
rect or not, it seems to have but little appU- 
cfttion to any of the present cases, in each of 
which the suit is in form not a possessory suit 
confined to the investigation of possession and 
right of possession, but a suit based upon an 
alleged title to the julkur in respect of which 
title the plaintitf seeks to recover possession. 
In at least one of the plaints a forcible dis- 
possession is indeed alleged, ivhich, if true in 
het, would have given the Magistrate juris- 
diction ; but it is not disputed that the suit 
involves merely a question whether the 
jnlkar belongs to the pbiintiff or to the 
Grovernment, in which no force being 
used or apprehended, the interference of 
the Magistrate is not required, and which 
must, therefore, be decided by the Civil 
Conrts. 

The evidence in support of the alleged 
title in the first case we have already noticed. 
It amounts to little more than evidence of 
possession and enjoyment for a series of years, 
which, however, is of itself, if unanswered, 
cogent evidence of title. The plaintiff having 
thus alleged a title, and having adduced some 
proof in support of it, we have, on the other 
side, no evidence offered. The proceedings 
of the Collector afford no legal defence. If, 
as was suggested on behalf of the Govern- 
ment, the julkur rights in all navigable rivers 
in India are State property belonging, like 
waste lands, ftc, to, and at the disposal of, 
the Government, we should be furnished with 
some authority or proof of this. The decision 
of the Sudder Court in 1859, which was 
relied on, treats such fisheries as public 
properly in the sense of being open to the 
whole community. The Begulation XI of 
1825 was referred to ; but we do not think 
it can fairly be inferred from the Regulation 
that the Government has this right generully 
in navigable rivers, because the julkur right in 
shallow streams has been recoiinised in some 
cases as the property of individuals. Ad- 
mitting that, in this case, the river and its 
bed are State property subject to certain 
rights in the public, we must give effect to 
such evidence as has been adduced to 
establish plaintiff's exclusive right. What- 
ever may be the result of a full investi- 
gation of the plaintiff's claim, we hold that, 
in the present suit, he has shewn sufRcieut 
proof of such primd facie right in himself 
as to enable him to main lain the suit to 
recover the possession of that from which 
he has been unlawfully dispossessed. We 
shall reverse the judgment of the Principal 



Sudder Ameen, and give a decree for the 
appellant (the plaintiff) with costs. 

The appeal No. 376 of 1861 comes before 
us in review. The Zillah Jud<je had by his 
decision declared the plaintiff entitled to 
recover the possession of the julkur from 
which he had been illegally dispoasessed 
by the Collector. In appeal the Court (Mr. 
Justice Bayley and Mr. Justice Roberts) 
approved of the Judge's finding, but held 
on other grounds that the suit must be re- 
manded. An application for a review of this 
judgment having been granted by Mr. Justice 
Bayley, the case has, in his absence, been 
heard by us. We think that the decree of the 
Court below is correct for the reasons given 
by the Court, and that it must be affirmed 
with costs. The plaintiff having esta- 
blished to the satisfaction of both Courts 
sufficient to entitle him to a decree, in which 
conclusion we concur, it does not appear to 
us to be necessary to remand the case in 
order to .ascertain if the period of limitation 
to all suits by the Government has been 
completed, which was the principal ground 
of remand. The respondent (the plaintiff 
in the suit) when he has again obtained 
possession of the fishery, may or may not 
be able successfully to rely on the Law of 
Limitation as a bar to all suits by the 
Government. However this may be, it is, 
to use the language of the Court in the 
decision which was referred to (2 Select 
Reports, 156) " obviously unjust that he 
should suffer any disadvantage from his 
having been informally dispossessed instead 
of having been regularly sued." 

It is admitted that the other appeals, Nob. 
377, 379, and 380 of 1861, are governed by 
the decisiou in the last appeal No. 376 of 
1861. 



The 27th May 1864. 
Present : 

The Hon'ble W. Morgan and Shumbhoouatii 
Pundit, Judges. 

aes Judicata. 

Case No. 2430 of 1863. 

Special Appeal from a decision passed bi/ 
the Judge of the 2i'Pergunnahs, dated 
the Z\st July 1863, reversing, a deci- 
sion passed by the Principal Sudder 
Ameen of that District^ dated the \%th 
September 1862. 

Punchanun Roy (Plaintiff) Appellant^ 

versus 

Modooaooduu Roy (Defendant) Respondeni- 



Digitized by 



Googk 



246 



CIVIL RULINGS. 



[May 



JBaboos MtiUy Lail Mookerjee for Appellant. 

Bahoos Tihuggohntty Churn Ghose aad 
Grish Chunder Ghose for Respondent. 

A and his brothers made coosi^raents of indigo to 
B^ who sued A for the balance of an account due to him 
in respect of advances made by him to A and his 
brothers, and that sait was dismissed on the ground that 
no balance was proved to be due. ii now sues to recover 
the proceeds of the indigo or his share of such proceeds. 
Held tliat the dismissal of the former suit was not a 
bar to the institutiou of the present suit. 

Morgan, 7. —We think that (lie Judge's 
order of remand in this case is correct. 
The defence relied on was that the matter 
had already been adjudicated in a former 
suit between these parties. In that suit 
the present defendant was the plaintifiP, and 
he sued to recover tlie balance of an ac- 
count. The transactions out of which the 
account arose were these. The present 
plaintiff (the defendant in that suit) had 
with his brothers made consignments of 
indigo to the plaintiff in that suit for sale ; 
and the plaintiff in that suit alleged that 
he had made various advances to tlie present 
plaintiff and his brothers, and that on the 
whole transactions a balance was due to 
him in respect of those advances for whii'h 
he sued. That suit was ultimately dis- 
missed. The Court thought that the plaint- 
iff had failed to prove any balance due, and 
the judgment of the Court seems to proceed 
on this that he failed to prove any advance 
made to the present plaintiff or on his ac- 
count, or for which he could be held liable. 

This suit is brought by the plaintiff to 
recover the proceeds of the indigo or his 
share of such proceeds. The dismissal of 
the former suit on the ground that no 
balance was proved to be due, is not a bar 
to the institution of the present suit. The 
defendant in this suH, if he relies by way 
of answer on a plea of payment, is entitled 
to support such plea by any evidence in his 
power. But if he proposes at the hearing 
of the suit to prove payment by relying 
upon the advances which were the subject 
of discussion in the former suit, and regard- 
ing which an adjudication was made in 
that suit, it will he for the Court to consider 
whether that matter, which was adjudicated 
in the former suit, can again be discussed 
in the present suit. If he relies upon other 
evidence of payment, it will of course be 
competent to the Court to consider this ; 
fact. We uphold the order of remand, and 
difimisa i\ki^ appeal with costs. i 



The 27lh May 1864. 

Present : 

The Hon'ble W. Morgan and Shumboonalh 
Pundit, Judges. 

Salt to recover poBBOSslon (by one of 
BOTerctl ehareholdere). 

Case No. 2432 of 1863. 

Special Appeal from a decision passed Ay 
the Judge of Shahahad, dated the 16M 
June 1 863 reversing a decision passed by 
the Moonsiff of that District y dated the 
29th November 1862. 

Urjoon Suhoo (Defendant) Appellant^ 



Baboo TJishen Dyai Sing and others 
(Plaintiffs) Respondents, 

Messrs. A, F Linghnm and 6r. Gregory 
for Appellant. 

No one for Respondents. 

In a suit by one of several shareholders to reoover 
possession of land in the wrongful possession of the 
defendant, the defendant, though in wrongful possession, 
may object to the decree extending beyond the 
pUintifrs share. 

Morgan^ J. — Wb must remand this case 
in order that the error wliich the Judge 
notices in the decree of the Moonsiff, but 
which he considers an error not affecting 
the merits, may be corrected. 

The plaintiff is one of several share- 
holders, and he alone -sues the defendant 
whom he alleges to be in wrongful posses- 
sion of the land in dispute. The suit hns 
been decreed in his favor, but the decree 
has awarded to him, not merely his own 
share in the land, but the shares of his co- 
sharers. The Lower Court is of opinion that 
the defendant being in wrongful possession 
of the land, it was not open to him to take 
this objection, whatever tho co-sharers 
might have done. But this view is in- 
correct. The plaintiff being entitled to s 
decree against the defendant only to the 
extent of his own rights, the decree, in 
its present shape, if allowed to stand, miglit 
prejudice or affect the rights of the co- 
sharers. The case must be remanded to the 
Lower Appellate Court in order that the 
error may be corrected, and the decree con- 
fined to the plaintiff's share, which share 
must be accurately specified. 
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The 80th May 1864. 

Present : 

TheHoo'blcC. Steer and E. P. Levinge, 
Judges . 

Kesne Profits— Goats of aeceiver— 
Bxeoution — Suit. 

Case No. 2382 of 1863. 
Special Appeal from a decision passed by 
the Additional Judge of Sarun, dated 
the \bth May 1863, affirming a decision 
passed by the Principal S udder Ameen 
of that District, dated the lOth April 
J 862. 

Kazee Mahomed Ibrahim and othera 
(Plaintiffs) Appellants, 

versus 

Lallah Jussodalal and others (Defendants) 
Respondents. 
Mr. John Baptist for Appellants. 
Baboo Sreenath Doss for Respondents. 

Where, during the pendency of a former suit, the 
property in dispute was attached and a Receiver ap- 
pointed at the instance of the defendant who was ulti- 
mately unsuccessful, and mesne profits were awarded 
to the plaJntiflf ; and in execution of the decree, a 
d«daotion was made for the expenses of the Receiver, — 
Held that a separate action would not lie for the 
reeoTery of that deduction, but that the plaintiff should 
liave objected to the deduction iu the Execution 
D^rtment 

Levinge, J.— The question raised before 
us is that there has been a misapplicaliou of 
Construction 1129. The facts of this case 
are as follows : — There was a suit for revers- 
al of an order for a sale of property de- 
clared liable to sale under a decree, and 
this suit was decreed in plaintiff's favor. 
During the pendency of the suit a Receiver 
was appointed, and the property attached, 
at the instance of the defendant, who was 
unsuccessful. In execution of the decree, 
which awarded to the plaintiff mesne pro- 
fits, deduction was made from the amount 
ealculated in favor of the plaintiff for the 
expenses of the Receiver caring and manag- 
ing the property. The special appellant 
subsequently brought the present suit to 
recover from the defendant the expenses 
of the Receiver, alleging it was wrong to 
disallow him those expenses out of the 
mesne promts awarded him in the previous 
suit. Both Courts have dismissed the 
plaintiff's suit, holding that a distinct action 
woald not lie for the deduction ; and that 
if the plaintiff had felt himself aggrieved, 
he could have urged the objection in the 
Execution Department, and that it was a 
matter clearly involved in the decree of the 



former suit. We are of opinion that this 
case does not come within the Construction 
above referred to, inasmuch as this very 
matter was involved in the calculation as 
to the amount of the mense profits the 
plaintiff was to receive, it being clear that 
all proper expenses should be deducted be- 
fore the profit could be arrived at. Special 
appeal dismissed with costs. 



The 30th May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

Pleadingrs— J^dgrment — Ziimitation— 
Merits. 

Case No. 2425 of 1863. 

Special Appeal from a decision passed by 
the Judge of Sarun, dated the 16th May 
1863, affirming a decision of the Princi- 
pal Sudder Ameen of that District, 
dated the ^\st May 1862. 

Maharajah Rnjender Kishore Sing Baha- 
door (Plaintiff) Appellant, 

versus 

Roy Goodhur Sahary (Defendant) 
Respondent, 

Baboo Rally Kishen Sein for Appellant. 

No one for Respondent. 

A decision on the plea of limitation in bar is not 
necessary where the decision on the merits is clearly 
and wholly against the plaintiff. 

Levinge, J. — Wb must remand this case 
to the Judge, with directions to him to hear 
the appeal and pass a legal finding on the 
issues raised. He must decide on the evi- 
dence whether the plaintiff has a case or not, 
and give his reasons for his decision, in order 
that the Court may see whether he has found 
for, or against, the plaintiff on legal evidence, 
as the Judge appears to have dismissed the 
plaintiff's appeal upon grounds wholly insutli- 
cieut, as will appear from his judgment given 
here in extenso. The first ground of spt ciiil 
appeal is *' that the Judge's decision is 
'' quite irrevelant and unintelligible, and the 
<* reason assigned by him is not good in law." 
The second ground is ''that the plea of 
" limitation was pleaded both in respect of 
'' the general law, as well as of the special 
'* law under Act XIII of 1848 ; but the 
" Judge's decision is so vague and indefinite 
*^ that it does not appear to which of the 
'' two his opinion on the plea relates." And 
the third and last ground is '' that the 
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** Judge's order coiifiniiing the decision of the 
'* first Court upon the merits, without stat- 
*^ ing any reasons, is quite unjust and ille- 
'' gal." 

We regret to say that there is good ground 
for upholding the first and third grounds 
of special appeal. The Principal Sudder 
Ameen laid down and tried an issue of fact, 
which was agreed to between the parties, viz., 
was the land in suit, agreeably to the thakbust 
map, situate in the mouza belonging to the 
plaintifiF, or in the defendant's mouza? and 
what is the intermediate boundary ? 

The Principal Sudder Ameen went into 
the evidence; and inasmuch as he was pre- 
pared to decide the suit on the above issue 
of fact and upon the merits, he preferred 
passing no decision on the issues raised in 
bar on the plea of limitation, and on consi- 
deration, and for apparently good and sufidcient 
reasons, he dismissed the plaintifTs suit, 
holding that on the merits he has failed to 
prove his case. Against this decision the 
appeal was taken, and the Judge, Mr. 
Brodhurst, has passed tiie following remark- 
able judgment, the subject of the special 
appeal : — 

'* This suit was dismissed by the Lower 
Court on consideration of the facts of the 
case, and the appeal has reference only to 
these facts. I find, however, from the record 
that the first issue was one in bar, and that 
this was one undetermined by the Principal 
Sudder Ameen, because he considered it un- 
necessary. But the trial of that issue tons 
surely necessary^ because if the suit was 
found to be barred by the Statute of Limit- 
ation, there would have been no occasion to 
proceed further. The Court is not, however, 
in a position to try even that issue^ for the 
plaintiff, appellant, has neglected altogether 
to file any documents, and, therefore, his 
suit should have been dismissed on that 
account at once. The order dismissing the 
suit is affirmed, and the appeal is dismissed 
with costs and interest," — and thus ends the 
judgment. 

Any person reading the decision would 
suppose that the Jud^e would have passed 
some decree on the plea of limitation, as he 
alleges it was surely necessary to decide the 
issue in bar, but he neither passes any decree 
or finding on that issue, or on the issue on 
the facts, but he suddenly terminates iiis judg- 
ment by stating that the Court is not in a posi- 
tion to decide on the issue in bar, because the 
plain tifif has filed no documents, and accord- 
itigly> ^^^' ^^^^ reason, he dismisses the suit. 



We have to observe that this reason 
appears to ^afford no ground for dismiaaing 
the plaintiff's suit in appeal. In the firat 
place it does not appear from Mr. Brodhurst's 
judgment that the plaintiff had any docu- 
ments to file ; and further, it does not appear 
that he had any to offer in evidence that be 
should have filed with his plaint. If be had, 
it was discretionary with the Principal Sad- 
der Ameeo, being the Court of first instance, 
to have received or rejected those documents 
tendered on the trial. In short, the Judge 
has passed no legal judgment, and is bound 
to pass one that is relevant to the issues 
raised before him, or give better reasons than 
he has done, and on some substantial ground, 
for dismissing the appeal. He must uphold 
or reverse the decision of the first Court on 
the facts ; or if he had liked, he might hara 
passed an intelligible decree on the plea us 
to the Law of Limitation, if he found on the 
evidence that the provisions of that law were 
applicable to, and presented a bar to the 
plaiutifi*'s right to recover in this action ; but 
he is not to omit to do one or other, and 
to decide the appeal upon what appear to be 
wholly capricious and illegal grounds. We 
may observe that he is altogether wrong in 
saying that the Principal Sudder Ameen was 
bound to find on the plea of the law of limit- 
ation. The result of his own judgment 
shows it was not necessary so to do, and the 
Judge does not appear to be aware that, in 
order to apply the facts to the Law of Limi- 
tation, the facts must be first ascertained ; and 
in the case before the Court, the facts being 
clearly against the plaintiff, taking the Pria- 
cipai Sudder Ameen's finding on them to be 
true, that officer was quite right in deciding 
the case on its merits, without making any 
finding on the pleas of limitation. They 
became, as a defence, wholly superfluous nud 
unnecessary for the defendant's protection, 
once the merits were found to be wholly 
on his side. 

The plaintiff having raised certain ques- 
tions to be decided, and both parties being 
at direct issue as to whether the land iu 
the suit mentioned is situate in the plaintiflTs 
or the defendant's mouzah, the Judge was 
bound to entertain that question in this 
case and to decide the issue of fact ; and if 
he shall, on that investigation and trial, 
come to the same conclusion as the Principal 
Sudder Ameen, he can dismiss the appeal 
on the merits, recording his opinion for so 
doing, and is not bound to makiB any finding 
on the plea of limitation in favor of 
the defendant, unless it shall becomo 
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lecesaary on a findinj 
j^inst the defendant. 



; that the facts 
Case remanded. 



The 30th May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

BsAmlnatlon of witnesses— Special 
Appeal. 

Case No. 2380 of 1863. 
Special Appeal from a decision passed by 
the Judge of Sarun. dated the 20eh Mat/ 
1863, reversing a decision passed by the 
Principal Sudder Ameen of that District, 
dattd the iSth June 1862. 

Ram Dhun Singh (Plaintiff) Appellanty 

versus 

Rung Lai Singh and otiiers (Defendants) 
Respondents. 

Mr. R. T. Allan and Baboo Greesh Chun- 
der Ghose for Appellant. 

Baboos Onookool Chunder Mookerjee and 
Kake I^rosunno Dutt for Respondents. 

It is not imperative on a Lower Appellate Court to 
eximine tny number of witnei^ses a suitor may ask to 
hare examined, and the refusal of the Court to do so is 
Dot a groand for special appeal. 

StecTt J. — The Court below heard 70 
witnesses as to a matter of fact. After the 
trial in appeal had been completed, the 
special appellant applied to the Judge to 
sammon 40 other witnesses. This the Judge 
refused to do at the stage the application 
was made. This is no ground for special 
appeal, as there was no error in law in the 
Judge's proceedings. It is not imperative 
on the Appellate Court to examine any num- 
ber of witnesses a suitor may ask to have 
ezamiaed. 

The special appeal is accordingly dis- 
missed with costs. 



The 30tli May 1864. 

Present : 

The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hou'ble G. Loch, 
Judge. 

Ohatwalee lands (Knrruckpore)— 
Sale of. 

Case No. 399 of 1863. 
Regular Appeal from a decision passed by 
the Prineipal Sudder Ameen of Bhau- 
gulpare, dated the 23rd May 1863. 



Kajah Leelanund Sin<^h (Plaintiff) 
Appellant, 

versus 

Doorgabutty and others (Defendants) 
Respondents. 

Baboos Dwarhanath Milter and Unnoda 
Pershad Banerjee for Appellant. 

Baboo Debendro Narain Bose for 
Bespoudents. 

Suit laid at rupees 10,000. 

The lands of the ghatwala of Kurruckpore are not 
capable of alienation by private sale or otherwise, nor 
liable to sale in execution of decrees, except with the 
consent of the zemindar and his approval of the 
purchaser as a substitute for the outgoing ghatwal. 

Loch, J. — The property in dispute is 
a ghatwalee tenure in Mouzah Budheas, 
Pergunnah Shuhurdee, within the Muhalat 
Kurruckpore, a zemiudaree belonging to the 
plaintiff. 

The ghatwalee tenure hns been sold in 
execution of a decree against the ghatwal 
Doorbejoy Singh, and it is contended by the 
plaintiff that such a tenure is not liable to 
sale without the consent of the zemindar ^ 
and, secondly, that, when the sale took place, 
the judgment-debtor was no longer ghatwal, 
as the plaintiff in his capacity of zemindar 
had removed him from office, he being unfit 
from age to perform his duties, and had 
appointed in his place his son Bhowaney on 
8th May 1861. 

The sale took place on the 20th of Janu- 
ary 1862 ; but, as the tenure was attached on 
28th September 1858, and again on 6th 
October 1860, the removal of the old Ghat- 
wal and the substitution of his son would be 
no bar to the sale if such tenures are liable 
to sale in execution of decrees. 

Looking, however, at the nature of the 
ghatwalee tenure in the' Muhalat Kurruck- 
pore, we think that the lands of the ghat- 
wals are not capable of alienation by private 
sale or otherwise, nor liable to sale in execu- 
tion of decrees, except with the consent of the 
zemindar and bis approval of the purchaser 
I as a substitute of the outgoing ghatwal. 
We think that the principle upon which 
the case of Kartick Chunder Dey versus 
Bhugut Bhurut Chunder Singh, S. D. 
A. Bep. 1853, page 900^ relating to 
the Beerbhoom ghatwals was decided, 
applies to that now before the Court. These 
tenures are of very ancient date. They 
consist of lands given by the zemindar for 
service rendered by the ghatwals in pre- 
serving the peace, protecting the highways^ 
apprehending robbers and other criminals, 
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aud for the performance of otiier duties. 
The ghatwals are appointed by the zemindar 
subject to the approval of Government ; and, 
89 the zemindar is responsible that proper 
persons hold these appointments, it is evi- 
dent that no person can be introduced by 
the operation of an execution of a decree 
AS holder of this kind of tenure without the 
approval and sanction of the zemindar. Had 
the zemindar no such veto, it is manifest 
that persons, unfit for the performance of 
the duties required by the office, or of ques- 
tionable, nay of bad character, might pur- 
chase the right and interest of the incum- 
bent and hold possession ; and thus defeat 
the objects for which this kind of rural 
Police was created. The right of succes- 
sion to the office of ghatwal is probably 
by custom hereditary subject to the approval 
of the heir by the zemindar. Compare Mus- 
samut Teetoo Koonwary versus Surwan 
Singh S. D. A. Rep. 1853, page 765, 
Hurlall Singh versus Jorawun Singh, 6 
Select Reports, 169-171, and we, there- 
fore, think that the nomination of 
Bho'waney as ghatwal was, under the circum- 
stances, legal and within the power of the 
zemindar. Possibly, the decree-holder may 
be entitled to have the decree satisfied out 
of the profits of the ghatwalee tenure in 
the possession of Bhowaney as heir of Door- 
bejoy. See Sartick Chunder Dey, Peti- 
tioner, 27th November 1848, 2 Sevestre's 
Cases, page 423 ; but on that point which 
depends on the question whether it is a new 
estate or not, we need not express any opi- 
nion at present. We think, therefore, that 
the sale must be set aside, and the order 
of the Lower Court reversed, and the plaint- 
iff get a decree for possession, with all costs 
of suit, with interest thereon from date of 
decision. 



The 31st May 1864. 

Present : 

The HonM.le G. Loch and F. A. Glover, 
Judges. 

Sale by Hindoo Widow— Suit bj &e- 
▼ersionor. 

Case No. 2777 of 1863. 

Special Appeal from a decision passed by 
thi Principal Sudder Ameen of Tipperak, 
dated the 16M July 1863, reversing 



a decision passed by the Officiating 
Moonsiff of Begumgung€y dated the 29/A 
December 1860. 

Goluck Chunder Doss (one of the Defend- 
ants) Appellant, 

versus 

Gopal Kishen Sein and others (Pkinliffs) 
aud others (Defendants) Respondents. 

Baboo Mohinee Mohun Roy for Appellant, 

Baboo s Sreenath Banerjee and Gopnl 
Kishen Sein for Respondents. 

lb a suit by a reversioner to set aside a sale of property 
made by a Hindoo widow, the Court cannot oirect 
possession to be given to the reversioner, but can only 
declare the sale to be invalid and leave the widow, or 
her vendees as her tenants, in possession. 

Loch, J. — This was a suit brought by 
certain reversioners to set aside a sale of pro- 
perty made by Bhoobunessury, a Hindoo 
widow, and by Soolochona, the mother of 
the deceased Shib Chunder, who, under a 
private arrangement with the widow, held 
possession of half the property of the de- 
ceased. The Lower Appellate Court has 3ei 
aside the sales declaring thein both un- 
proved and invalid, and directed possession 
to be given to the reversioner, who will make 
over the profits to the widow. 

An appeal is preferred on the ground that 
the Principal Sudder Ameen should have 
contented himself with declaring the sales 
invalid ; that he had no right to oust tlie 
widow, particularly as the plaintiffs are not 
the nearest in succession, but Soolouhonn, the 
mother of the deceased Shib Chunder. 

We think that the order of the Lower 
Court awarding poseession to the plalntiflfs 
was wrong. The Court should have been 
satisfied with declaring the sales to be 
invalid, and left the widow or the defendants 
as her tenants in possession. Indeed, it is 
questionable whether, during the life-time of 
Soolochona, the plain tiff's had any light to 
bring this action against tho widow. As, 
however, this question is not before the 
Court, we need not give any opinion apoa it. 
On the death of the widow, the present oc- 
cupancy of the defendants on her part will 
be no bar to their taking possession if they 
are at the time the next reversioners. We, 
therefore, decree the appeal with costs, 
reversing that part of the deoiaion of the 
Lower Court which gives possession to the 
plain tiffis. 
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The 3 1 St May 1864. 

Pr€se7}t: 

The Hou'ble W. Morgan Jind Shumboonauth 
Pundit, Judges* 

Breach of contract (to cultivate 
Zndigro)— Samagres (Mode of eatl- 
matingr.) 

Case No. 1541 of 1863. 

Special Appeal from a decision passed hrj 
the Judge of Tirhoot, dated the 27th 
December 1863, reversing a decision 
passed by the Principal Sudder Ameen of 
that District, dated the loth August 
1862. 

Mussnmut ZeenufctunuissA and others 
(Defendants; Appellants, 

versus 

Mr. C. Tombs (Plaintiff) Respondent, 

Mr. A, F. Linghnm and Baboo Kally 
Kishen Sein for Appellants. 

Mr, R. T. Allan for Respondent. 

In estimating Ihc measure of damages to be paid for 
breach of contract to cultivate indigo, the period of the 
breach should b6 to kcu OS the time for estimating the 
damages. Geacrally, the natural and immediate conse- 
quence of the bre:4cb of contract should alone be loolced 
to, and not some possible remote result. Supposed 
profits ought not to be fpven as part of the damages, 
unless under special und extraordinary clrcumstauccs. 

Morgan, J, — Both Courts have erred in 
the measure of damages to be paid by the 
defendant for the breacli of contract to 
CTiUivate his land with indigo to be dt^Iiver- 
ed to the plaintiff. 

The estimated outlay requisite for ihe 
cultivation (the measure of damages adopt- 
ed by the Court of first instance) fur- 
nishes no criterion of the loss sustained by 
the refusal to cultivate. The price iu Cul- 
cutta of the indigo, which it is assumed that 
the land, if cultivated, would have pro- 
duced, is also au improper test. 

We have postponed our decision for some 
months, iu order that a copy of the contract 



might be furnished to us. This has not 
been done. In remanding Ihe case for a 
new trial and assessment of damages, we 
can at present only give a general direction 
to the Court below that, if the Court ia 
satisfied that there lias been a breach of 
contract (by the defendant's refusal to pre- 
pare his land or to receive the seed), then 
the period of the breach should bo taketi 
as the time for estimating the damages. 
Generally, the natural and immediate conse- 
quence of tiie breach of contract should 
alone be looked to, and not some possible 
remote result. The consequence of the 
defendant's refusal to cultivate may, in the 
present case, have been only this that the 
plaintiff was obliged to make a new contract 
for cultivation with another person, or it 
may have been the loss of the season for 
cultivation. In the first case a small award 
of damages would suffice for any loss or in- 
convenience sustained by the plaintiflf; in 
the latter, the loss might be considerable 
and sucli as could only be repaired by 
substantial damages ; but even in this case 
supposed profits ought not to be given as 
part of the damages, unless under special 
and extraordinary circumstances. 

Pundit, J, — The plaintiff in this case sued 
the special appellant for damages on account; 
of breach of contract comuiitted by the 
latter, by not cultivating certain quantities 
of land with the iudigo plant in two several 
years. He claimed the value of the quan- 
tity of indigo which, according to au ac- 
count prepared and filed by him, each bee- 
gah of land yielded in those years re- 
spectively. The Principal Sudder Ameeti 
held that plaintiff was entitled to recover as 
damages only as much money as he had ac- 
tually lost by the breach of contract com- 
mitted by the special appellant. To ascer- 
tain this loss, he said the account produced 
by the plaintiff, a paper prepared for this 
case, was of no avail, and that the plaintiff 
should have proved hi.s loss by shewing the 
account books of the factory. So far, per- 
haps, the officer was right : but in order to 
find out the amount due to the plaintiff, he 
ascertained the total of the lands set apart 
for indigo cultivation in the factory of the 
plaintiff, and the total sum laid out in these 
two years. He then calculated how much 
of this total of outlay fell to each boegah 
of the total quantity of laud, andthen taking 
this rate per beegah to be the loss per 
beegah, he calculated the same for tho 
quantities of land not cultivated by tho 
defeudant, and deducting from the total of 
this sum the value of the iudigo seeds which 
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plaintiff would have been obliged to give, 
if defendant had cultivated the londs, he 
awarded the remaiuder to the plaintiff as 
damages. 

JVgainst this decision both parties appealed 
to the Zillah Judge, who decreed the 
whole demand of the plaintiff. Against this 
decision special appellant, defendant, has 
appealed. 

It is clear that the plaintiff, and therefore 
the Lower Appellate Court, as well as the first 
Court, have adopted wrong data for ascer- 
taining the damages for loss alleged to have 
been suffered by the plaintiff, and both the 
Courts have taken it for granted that, 
because defendant did not cultivate, plaintiff 
has suffered a loss. It is, therefore, ordered 
that the case be remanded to the first Court 
io ascertain, by legal evidence, if plaintiff 
has actually, in consequence of the breach, 
suffered any loss, and then to ascertain the 
value and amount of this loss by the account 
books of the factory, leaving the special 
appellant to give counter-proof on both 
these points. 



The3l8tMay 1864. 

Present : 

The Hon'ble J. P. Norman, Officiating 
Chief Justice^ and the Hon'ble G. Loch, 
Judge. 

MaliomedaiK Z»aw— Oower— Z»imit- 
atlon. 

Case No. 321 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen o) Bhagul- 
pore, dated the Sth March 1862. 

Mussamut Beebee Jumeela (Plaintiff) 
Appellant, 

versus 

Mussamut Mulleeka and Syud Mahomed 
Hossein (Defendants) Respondents. 

The Advocate^ General and Baboos Aushoo- 
tosh Dhur, Chunder Madhub Ghose, 
Juggodanund Mooherjee, and Dwarha- 
naih Mitter for Appellant. 

Messrs. /. W. B, Money, R. V. Doyne, 
and G. Gregory, Baboo Kishen Kishore 
Ohose^Moonshee Ameer AH, fix\^ Moulvie 
Murhumut Hossein for Respondents. 



Where nothing is expressed it the time of mtrrn)^, 
whether the dovrer is to be exigible or drferred, it mosl, 
under the Mahomedan Law, be considered exigible, and, 
as such, demandable and recoverable from the hosbsnd 
at any period during coverture. 

Limitation is not applicable to a suit for exigible 
dower, except in a case of dissolution of marriage by 
death or divorce. 

Loch, J. — The plaintiff, as the widow of 
Syud Mahomed, who died on the 21st Feb- 
ruary 1864, sues to recover the amount of her 
dower, estimated at Rs. 16,25,000, from the 
defendants, of whom Mulkeka is alleged to 
be in possession of the property left by 
Syud Mahomed, and Mahomed Hossein has 
obtained a decree in the Court of the Prhi- 
cipal Sudder Ameen of Monghyr, dated 
16th February 1859, declanng him to be 
entitled to a 12 anna share of that estate. 

The fact of the dower is admitted by the 
defendants, though they differ as to the 
amount. The defence set up by them re- 
solves itself into the question whether the 
claim for dower is barred by limitation ; and, 
as we shall presently see, that depends on 
the prior question whether Jumeela was 
divorced or not, as alleged by the defendant. 

It appears that the dower was granted 
verbally at the time of the marriage, and 
that nothing was then said as to its being 
exigible or deferred. By Mahomedan Law 
{see Macnaghten'a Principles, Chapter VII, 
Dower, Section 22, page 59) it appears that, 
if it has not been expressed whether the 
payment of the dower is to be prompt or 
deferred, it must be held that the whole is 
due on demand. And it is contended thaf, 
under these circumstances, the plaintiff is 
out of Court, not having sued for the dower 
within 12 years from the date of her mar- 
riage, when this dower became due. By Ma- 
homedan Law (««cMacnaghteo's Principles, 
Case 32, page 283) there is no period of limit- 
ation fixed for preferring a claim to dower or 
other debts. Dower stipulated to be paid 
promptly becomes due at the date of the 
marriage ; but if the husband did not, during 
his life-time, discharge that part stipulated 
to be paid promptly, it, as well as the part 
the payment of which is deferred, must 
be realized from the estate, the Legis- 
lature having by Regulation III of 1793 
Section 14 prohibited the Courts from try- 
ing or determining the merits of any suit, 
if the cause of action should have arisen 12 
years before any suit should have commenced 
on account of it. 

The first question before us is whether a 
claim to dower payable promptly is barred, 
if not preferred within 12 years from the 
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dite of the mnrria^e. The Sudder Court iu 
I ihe cases of Meer Nazib Oollah vs. Mussa- 
! mat Doordanah Khatooa, 1 Select Reports, 
page 103, and Noorunissa Begum vs, Naw&b 
Syud Mohira Ally Khan, 1 Select Reports, 
page 40, had held that such dower was bar- 
red if not claimed within 12 years from the 
date of the marriage. But we think that these 
decisions must be taken to be overruled by 
the Privy Council in the case of Ameeroou- 
issa vs. Mooradoonissa, 6 Moore's Indian 
Appeals, page 211. In page 229 their 
Lordships say : — ** It is important to con* 
aider how inconvenient it would be if a 
married woman was obliged to bring an ac- 
tion against her husband upon such an in- 
strument : it would be full of danger to the 
happiness of married life ; and we think, 
upon the true construction of the settlement, 
she had a right of suit without a previous 
demand, and was not obliged to sue her 
husband immediately or in his life-time. 
Their Lordships are, therefore, of opinion 
that the Regulation does not apply as a bar 
to her claim, and that such defence entirely 
fails." 

We find that there is nothing to distin- 
guish the claim to dower under the deed in 
that case, from the ordinary cases of dower, 
ooajil or prompt. While a different con- 
struction prevailed, we cannot but feel that 
it must have interfered with and altered the 
sabstiintive Mahomedan Law regulating the 
relation of marriage, endangered the secur- 
ity of the property of wives, and imperilled 
the peace and comfort of Mahomedan fami- 
Ues. And we sincerely rejoice that, on 
grounds apparently of public policv, the 
highest Court of Appeal, following the de- 
cision of the Sudder Court of the North- 
western Provinces, in the case of Nawab 
Bahadoor Khau vs, Musst. Azeez Begum, 
North- Western Provinces Rep., 10th Feb- 
ruary 1845, page 180, has determined that 
the Regulation of Limitation, a mere law of 
procedure, could never have been intended 
10 have such an effect. 

It is contended that this decision is based 
upon the inconvenience and danger to the 
happiness of married life, were a wife oblig- 
ed to sue her husband during the contiuu- 
aoce of their marriage, and that such con- 
siderations do not apply to the present case^ 
first, because the deceased, Syud Mahomed, 
divorced the plaintiff more than 12 years 
before this suit ; and, secondly, if the divorce 
be not proved to the satisfaction of the 
Court, yet it is admitted by the plaintiff 



and proved by her own witnesses that the 
husband and wife continually quarrelled, and 
that they have never lived together since 
1837. Syud Mahomed died in 1854, and 
consequently the parties were separated for 
18 years before his death. No feelings of 
delicacy or danger to domestic felicity could, 
in her case, be a reason for not bringing her 
action at an earlier -period. 

We are disposed to accede to the argu- 
ment of the defendant's pleader that, if the 
divorce took place as alleged, and the rela- 
tion of marriage ceased to exist, the reason 
for postponing the suit relied on by the 
Privy Council would cease to exist, and 
the claim to dower must be enforced within 
12 years from that time, or not at all. But, 
consistently with the principle of the deci- 
sion of the Privy Council, we do not think 
that anything short of the actual dissolution 
of the marriage by death or divorce would 
place the wife in such a position, that she 
must either sue or lose her remedy. We think 
that, in any case short of divorce, the com- 
pelling her to sue or lose her remedy would 
be to drive her to do an act which would 
have a tendency to prevent the couple com- 
ing together again, and would, therefore, be 
contrary to public policy, and tend to 
perpetuate domestic unhappiness and dissen- 
sions. 

We must, therefore, now examine the 
evidence to prove the divorce, which is 
said to have taken place about the year 1834. 
Witnesses have been produced by the defend- 
ant that, on a certain night some 20 years 
Ago, Syud Mahomed, in consequence of a 
violent quarrel with Jumeela, irrevocably 
divorced her ; that he then left the house 
which they had occupied together, and they 
had ever since been separated. It is further 
shown us that Jumeela was examined on the 
16th February 1837 by order of the Magis- 
trate, and she then stated to the serishtadar 
of the Magistrate's Court who was deputed 
to take her examination in the presence of 
her husband, that she would not return to 
him, fpr that about 3|( years previous he had 
divorced her and would kill her. Syud 
Mahomed was asked whether it was his wife 
who made the answers. He said it was her 
voice, but that she was prompted by some 
one. The parties never met after this. 

On the other hand it is stated that, af^er 
the separation took place, Jumeela lived with 
her mother, who, being annoyed by Syud 
Mahomed's conduct in preventing food and 
water entering their hbtnsei presented a 
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petition to the Magistrate in February 
)837, praying that Syud Mahomed might 
be restrained. From a proceeding held by 
the Magistrate, dated the 18th February 
1837, it appears that, on the receipt of this 
petition, summons was issued ngainst Syud 
Mahomed, who filed a petition stating that 
he was the manager of his father-in-law's 
properly, and that there had been no divorce, 
but that his mother-in-law prevented his 
wife joining him. On this the serishtndar 
was deputed to examine Jumcela to ascer- 
tain whether she was under restraint or 
was unwilling to join lier husband ; and it 
was at this examination, in the presence 
of the husband, that she declared that she 
had been divorced, and would not return to 
her husband. On receiving the serishtadar's 
report, the Magifilrate bound down Syud 
Mahomed in rupees 300 to keep the peace. 
He appealed to the Judge, and from the pro- 
ceeding of the Judge, dated 20th July 1837, 
it appears that Syud Mahomed prayed the 
Judge to send an order to the Joint Magistrate 
to enable him to take his wife. On 26th De- 
cember 1838, he presented another petition, 
which the defendants in this case have de- 
clared to be a forgery, but which has been 
sufficiently proved by the evidence of the 
amlah of the Magistrate's Court, in which 
he distinctly states that there had been no 
divorce ; that a reconciliation and co-habita- 
tion had taken place ; and he prays that a 
mochulka might be taken from his mother- 
in-law, lest she should prevent his wife join- 
ing him, because she was offended at his not 
lending her Rs. 500. But it is urgfcd that 
this petition is after all not material, for, on 
25th August 1843, Syud Mahomed filed 
another petition which is not disputed, in 
which he stated that one Abdool Reza had 
been living in his father-iu-law's house, and 
had persuaded his (Syud Mahomed's) mother- 
in-law and wife to accompany him to Mecca ; 
that a wife could not go to Mecca without 
her husband, and if she went, his reputation 
would suffer ; and he prayed that the Magis- 
trate would take mochulka from his mother- 
in-law and one Zeenut-onnissa not to take 
his wife with them. Then, looking at the 
diary which Syud Mahomed used to keep, 
and which the opposite party have put in, 
though inadmissible as evidence in their 
favor, may be used by the plaintiff. The 
entries of the 5th March and 26th April 
1846, among others, will explain his con- 
duct. He then thought a suit, for dower was 
barred by lapse of time, and has clearly 
recorded his thoughts to that effect ; but 



previous to 1846 he knew that he was liable 
to.be sued, and so professed, more than once, 
that no divorce had taken place. Besides, the 
conduct of the parties now before the Coart, 
since the death of Syud Mahomed, clearly 
indicates that no divorce had taken place, 
for no sooner was he dead than JuineeU 
claimed the right to administer to his estate. 
The heir-at-law defendant, Mahomed Hos- 
sein, admitted her claim to a 4 anna shnre as 
wife, and his present assertion that she was 
divorced is iucousistent with his previous 
statements ; and though Mulleeka alleged 
that Jumeela had been divorced and setap 
a will said to have been executed by Sjud 
Mahomed, that will was rejected as spurious, 
and the heir-at-law obtained a decree for 12 
annas of the property left by Syud Ma- 
homed. 

On the other hand it is urged that the 
petition of the 26th December 1838, alleged 
to have been filed in the Magistrate's Court 
by Syud Mahomed, bears suoh extern.il and 
internal evidence of forgery, that it cannot 
be admitted in support of the plaintitTs 
claim; that though the copy bears the sig- 
nature of the theu Magistrate of Bhaugul- 
pore, Mr. Hey wood, yet, in the absence of 
the original petition, which has been de- 
stroyed, and of the llegister of Petiiious of 
1863, which has most unaccountably dis- 
appeared, while those of the previous and 
subsequent years are forthcoming, it is im- 
possible to say, with any ceitainty, whether 
such a petition was really presented by 
Syud Mahomed, or whether the original, 
from which this copy is said to have been 
taken, was a genuiue petition. Then, looking 
at the object of the petition, which was to 
take mochulka from his mother-in-law, l.»e- 
cause he would not lend her money, and he 
was afraid that she would not let his wife 
join him, the detail entered into by him of his 
quarrels with his wife, reconciiiatiou, co-ha- 
bitation, &c., appears out of place, and to 
have nothing to do with the object of the 
petition, and really looks as if the petiiiou 
wereau attempt at cooking evidence ; that 
nothing is more common than attempts to 
get up evidence of a fact in this indirect 
manner by the presentation of petitions from 
time to time in various Courts, on which do 
action is taken, and which are intended to be 
infructuous till the necessity for their use 
arises ; that the subsequent petition of 1843, 
as well as the proceedings before the Magis- 
trate, show that it was not Jumeela's peirson 
that he wanted to get possession of, but the 
property which they were trying to keep 
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flrom him ; that he applies the term wife to 
ber, hecause that was a proper term to make 
use of in describing one who had been his 
wife. 

After considering the evidence which has 
been laid before us, we think that the divorce 
Is not proved for the following reasons. It 
is notorious that the husband and wife lived 
together on most unsatisfactory termd ; tliat 
their quarrels were frequent ; and that they 
separated some time in 1834 or 1835. Now, 
Lad there been a divorce, there was no 
course which an angry and ill-used woman 
was 80 likely to take, nor one better calculat- 
ed to bring trouble upon the husband whom 
she hated, nor one more likely to be urged 
upon her by her friends, than to bring a suit 
for dower. If they knew that it was exigi- 
ble dower, there was the more reason to 
commence the suit without delay. If it were 
deferred dower, the rupture of the marringe 
tie rendered the husband liable to the demand, 
and it is imjirobable that the wife would 
have remained quiet under the circumstances. 
It has been liinted that the meaos of tJie 
huslmnd nt that time were so small that it 
would not have been worth her while to 
have brought her action, and we find from 
the evidence of Mr. Collis that, in 1822 
(1229), Syud Mahomed was dependant on his 
father who gave fcim an allowance of Rs. 50 
a month. But, admitting that he was in 
struiteued circumstances and dependant on his 
father to the date of his father's death, which, 
according to the diary written by Syud Ma- 
homed and put in by the defendant, occurred 
on 8th of January 1848 (18th Pons 1255 F. 
and 30th Mohurrum 1264 Higree), yet such a 
reason was not likely to slop an angry woman 
from bringing her action, if wiih no other ob- 
ject than causing her husband annoyance ; but 
she must also have been aware that the pro- 
perty possessed by his father would, in all 
probability, descend to him, and then her 
dower would be operative agaiust that 
property. 

Again, had Junieela been divorced, it 
appears very improbable that, on three 
subsequent occasions, Syud Mahomed should, 
iu & public manner, have acknowledged her 
as his wife, t;t2?. fta February 1837, Decem- 
ber 1838, and August 1843, and on the 
two former occasions should distinctly deny 
the divorce, and claim possession of her per- 
son as his wife. His object, it may be said, 
was to get possession of her person in order 
to exercise his spite upon her, or to obtain 
a control over some property which she 



possessed ; but whatever was his object, 
any words that he might have subsequently 
said, or any allegations he might have made 
before the authorities by petition, could 
never unmake a divorce which had become 
irrevocable under the Mahomedan Law. This, 
no doubt, is true, and were we prepared to 
admit the credibility of the witnesses adduc- 
ed to prove the factof the divorce, we should 
have no difficulty in putting nside their sub- 
sequent statements made by Syud Mahomed, 
and we admit that that evidence is strongly 
corroborated by the examination of Jumeela 
by the Magistrate's serishtadar on 16(li 
February 1837, for in that she distinctly 
states that she was divorced three years pre- 
vious ; and the account she gives of the oc- 
currence tallies, in many respects, though 
in less detail, with the evidence of the wit- 
nesses. This examination was taken in 
1837 ; that of the witnesses in 1861-62. Is 
it not probable that, with the statement of 
Jumeela in their hands, the defendants were 
able to and did, without difficulty, lay down 
the course of evidence that was to be brought 
forward in support of the allegation of di- 
vorce ? 

Objection has been taken to the petition 
of Syud Mahomed bearing date the 26tli 
December 1838 that it is surreptitious ; that 
there never was an original petition of that 
purport filed by him in the Magistrate's 
Court, and that it was filed without any 
cause, and that the detail given in the peti- 
tion is inconsistent with (he prayer and ob- 
ject of the petitioner. Here, too, we must 
acknowle«lge thui the circumstances under 
which the copy has been procured are open 
to great suspicion. The Ri'gister of Peti- 
tions of 1838, in which it should have been 
entered, is not forthcoming, while those of 
the former and subsquent years have been 
produced. The origiual petition has been 
destroyed, so it is alleged by the amlah of 
the Mjigistrate's Court, under orders of the 
late NizamutAdawlut, with other old re- 
cord-s, and the copy first saw the light in 
1854, immediately after the death of Syud 
Mahomed, when Jumeela put forward her 
claim to administer to the estate. Were 
this the only written statement in the case 
alleged to have been made by Syud Mahom- 
ed, we should, no doubt, under the above 
circumstances, hesitate to accept it ; but 
when we find that, both before and subse- 
quent to the date of this petition, other 
written statements of a somewhat similar 
purport were made by him to the Magis- 
trate (and it is not disputed that they were 
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filed by him), we can do t rejecit this petitioD 
unless there be some internal evidencei of 
its being spurious. Looking at the copy 
we find that it bears the signature of Mr. 
Hey wood, who was Magistrate of Bhagul- 
pore at the time when the copy was pre- 
pared. It Viears the seal of the Magistrate, 
and purports to be a copy of a petition 
presented to the Magistrate in 1838. The 
seal and signature of the Mugistrate can- 
not be disputed. That the copy came from 
the Magistrate's office, there can be no 
doubt ; and the evidence of Sumbhoo Dutt, 
record keeper, and Kedurnath, writer of 
the Magistrate's office, proves that the copy 
was prepared from an original in the Magis- 
trate's office. Then, as to its object. On 
referring to the Magistrate's proceeding 
of February 1837, it will be found to have 
been presented in furtherance of, and in 
compliance with, the order passed by that 
authority. In that proceeding, the Magis- 
trate had referred him to arbitration about 
his wife. He appealed to the Judge, and 
the appeal was dismissed in July 1837. 
In December 1838, or 18 months after, he 
applies to the Magistrate ; says he has 
settled with his wife that, in consideration 
of the dower which she is to receive after 
his death, she had agreed to return to him ; 
but that a fresh difficulty had then started 
up, and which he sought the Magistrate's 
assistance to overcome, and that was his 
molhcr-iu-law's opposition, provoked or 
aggravated as it was by his refusing to give 
her pecuniary aid. Whether the statements 
in the petition be true or false ; whether he 
had, as he asserted, been reconciled to his 
wife ; or whether it was merely a pretence 
to get hold of his wife in order that he 
might cut off her nose, as one witness de- 
poses that he much desired to do, it was by 
no means an improbable course for him to 
follow, having the object in view, the se- 
curing of his wife's person ; and that is really 
the chief object of the petition. Then, if we 
turn to his diary which has been put in by 
the defendants, and can therefore be made 
use of as evidence by the plaintiff, and look 
at the cogitations of his mind as recorded by 
himself in 1846, when he thoujjht that an 
action for dower was barred by the Statute 
of Limitation, we find that he never asserts 
that he had divorced Jumeela; but says that, 
as slie in 1837 had told the serishtadar thai 
she had been divorced, he now accepts that 
declaration, and looks upon her as divorced ; 
and as 12 years had elapsed since the alleged 
date of divorce, her claim of dower was no 



longer admis8ible,.for which he tlianks God 
and wishes her anything but happioses. 
The entries of 5th March and 6th April 
1846, and 2nd August 1847, are curious 
revelations of an ill-disciplined and malicious 
mind, calculating how a just demand may \)e 
foiled, and rejoicing at the means put into 
his power by the law to defeat the right of 
another, whom he had ill-used. 

We have, no doubt, a great difficulty in 
getting over the positive statements made bj 
Jumeela in her examination by the F<>nz<lary 
serishtadar on 16th February 1837, that 
she had been divorced. Syud Mahomed wag 
present at the time. Had he then said that 
she had been divorced, there would hare 
been an end of the matter. He had the 
opportunity, but it did not serve his purpose 
then to say so. Inst^^ad of this he putcerfniu 
questions to her with the apparent object of 
weakening the credibility of her statement 
in this respect. The statement, we think, 
can only be looked upon as the declaration of 
an ill-used woman, goaded to desperation by 
recent annoyance, and hating her hosband 
most cordially for his ill-treatment of her. 
But such a statement from her is, after ail, 
no legal divorce. She might have proclaim- 
ed it through the country, yet, if her hus- 
band had not pronounced the words of the 
irrevocable divorce, her declarations couhi 
not dissolve the marriage. Divorce, in such 
oases as the present, is the act of the hus- 
band only, and the wife's declaration is do 
evidence of the divorce, unless corroborated 
by otiier proof, such as ihe evidence of credi- 
ble witnesses who heard tiie words pro- 
nounced. Looking, therefore, at the conduct 
of Syud Mahomed and the statements made by 
him, both in public and private, we consider 
the statement of Jumeela not to be conclu- 
sive pi*oof of the divorce ; nor do we think 
that the fact has .been satisfactorily proved 
by the oral evidence. Further, we have the 
fact, which must not be omitted, that the de- 
fendant, Syud Mahomed Hossein, the heir- 
at-law, who brought his action to recover 
possession, and was successful, fully admitted 
Jumeela's right to a share in the property of 
Syud Mahomed as his widow. Had she 
been divorced, and the fact been spread 
abroad, as we are now called to believe, 
would behave regarded Jumeela at all ? After 
a cause of litigation, in which he has admit- 
ted her title as wife of Syud Mahomed, he 
suddenly finds that she has been divorced. 

We come now to the question already press- 
ed upon our attention. It is nrged thai, it 
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the Court, acceptiDg the decision of the Privy 
GodDcil in the caae of Ameeroonissa, ap- 
ply the principle there laid down to the pre- 
sent otse, the circumstances of the two cases 
are not similar. The decision in Ameeroon- 
issa's case ruled that, to preserve the peace 
of domestic life, it was inexpedient that the 
wife should be obliged to bring a suit against 
her husband for dower either immediately or 
dariag the life-time of the latter. But in 
the case before the Court, it was evident that 
Syud Mahomed and Jumeela had been living 
1 cat and dog life for years, which ended in 
their separation, and they never lived to- 
gether again. Why, then, if the dower were 
exigible, did Jumeela not bring her suit after 
the separation ?. There was, in this case, no 
domestic felicity to be injured, for that was 
unkoown to them ; and, under the circum- 
stances of this case, it is evident that no 
thought of affection need or could have re- 
strained the wife from briugiug her action. 
The probable reason which witliheld Jumee- 
la from bringing her action at an earlier 
period will be given immediately. But 
with regard to the argument before us, it is 
sufficient to say that, if the ruling of the 
Friry Council goes to the extent of saying 
that exigible dower, though demaudable at 
any time during coverture, need not be sued 
for during the life of the husband, and we 
believe this to be the opinion of that Court, 
then the present plaintiff would not be de- 
barred from bringing her suit after her 
husband's death, though her domestic felicity 
had been destroyed by his ill-usage which 
led to their separation. Though, under such 
circumstances, the probable course which 
an injured party would take, would be to 
bring an action, yet if she failed, for reasons 
best Known to herself, from doing so till 
after her husband's death, such delay could 
not deprive her of a right to which, under 
the decision above quoted, she is declared to 
be entitled. But the real reason which, we 
believe, caused the delay, was that all parties 
looked upon this as deferred and not exigible 
^ower. The rule laid down in the Mahom- 
edan Law is precise, — -that if nothing be said 
At the time, the dower is to be considered 
exigible. Now, we have no satisfactory 
endence that anything was said at the time 
of fiziog the dower ; but the acts of all the 
parties go to prove that they thought it to be 
deferred. Had Jumeela believed it to be 
exigible, she and her friends would have lost 
no time in bringing her claim for it ; but not 
being divorced, she did not think it could 
beeUuned till after her husband's death. 



Had Syud Mahomed thought that it was 
exigible and claimable only within 12 years 
from the consummation of the marriage, we 
should not have found him carefully calculat- 
ing the time from the date of the divorce, 
and rejoicing that a lapse of time had 
deprived his wife of her remedy. Believing, 
as we do, that no divorce had taken place, 
the impression on the mind of Jumeela that 
the dower was deferred, an idea equally 
entertained by her husband, sufficiently 
accounts for the delay in bringing the suit. 
Though, therefore, by the Mahomedan Law, 
the absence of any words defining it, made 
the dower actually exigible, yet both parties, 
as shown by their conduct, considered it to 
be deferred ; and, therefore, Jumeela, though 
separated from and being in bad terms with 
her husband, did not sue, because she did not 
think the dower claimable till after his 
death. 

Considering, therefore, that, as nothing was 
determined at the time of the marriage whe- 
ther the dower were to be exigible or defer- 
red, it must, under the Mahomedan Law, be 
considered exigible, and, as such, demnndable 
and recoverable from the husband at any 
period during coverture, and also recoverable 
from him after divorce or from his estate 
after death, if the action to recover be 
brought within the period of limitation pre- 
scribed by law; and, as held by the Privy 
Council, that such claim, though due, need 
not be sued for immediately oi* during the 
life-time of the husband ; and, as the divorce 
pleaded by the defendant has not been proved, 
we think the plaintiff has brought her suit 
in time ; but as we have not evidence 
before us to determine satisfactorily the 
amount, we think that the Lower Court will 
be able to come to a satisfactory conclusion 
on this point. We reverse the decision of the 
Lower Court with costs, and remand the case 
to the Principal Sudder Ameen, to dispose of 
the question as regards the amount of dower. 
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The3l8tMay 1864. 

Present : 

The Hou'ble G. Loch and F. A. Glover, 
Judges. 

Joint ancestral lands -Demolition of 
house bailt bj one oo-stiarer — Cri- 
minal ohargre. 

Case No. 2793 of 1863. 

Special Appeal from a decismi passed by 
the Additional Priticipal Sudder Ameen 
of East Burdwaji, dated the 4th June 
1863, affirming a decree of the Moonsiff 
of that District^ dated the ith September 
1862. 

Brojonath Muzoomdar (Defendant) 
Appellant, 

versus 

Ram Komul Ghose and others (Plaintiffs) 
Respondents, 

Messrs. R. T. Allan and x4,. F. Lingham, 
and Baboo Bhoobun Mohun Roy for 
Appellant. 

Baboos Mohesh Chunder Chowdry fm^i Khet- 
ter Nath Mookerjee for Respondents. 

A sharer of joint ancestral lands is not barred from 
suing in the Civil Coart for the demolition of a house 
built on the land by his co-sharer without his consent, 
merely because he had in the first instance lodged a 
complaint in the Criminal Court against the building 
of the house. 

Glover^ J. — Special respondent in this 
case (plftinliff in the Court below) sued 
fur possession of a certain share (6 annas) of 
what he alleged to be his joint undivided 
ancestral lands ; and for the demoiiiion of 
a house wliich the special appellant had 
built upon it in spite of his (special re- 
spondent's) objections and remonstrances. 
The case was in the first instance brought in 
the Criminal Court, and the defendant 
(special appellant) then pleaded that he had 
purchased two out of three shares of the 
special respondent's ancestral property from 
the other co-sharers, and had built a house on 
the land of these shares which was regularly 
divided from that of the third or plaintiflTs 



share. The Criminal authorities referred 
special respondent to a Civil action, and 
the present case was the result. 

Both Lower Courts found that the proper- 
ty was joint and undivided, and that the 
house ought to be demolished. It is urged 
before us in special appeal, that, as the spe- 
cial respondent took no proper sfeps to 
prevent the building of the house when it 
was first commenced, he has no claim to 
have it demolished now fhat it is finished. 

Special appellant has abandoned hti 
ground of separate tenancy, and bases his 
objections solely on the point that, as special 
respondent neglected his own interests and 
allowed the house to be erected on his ij- 
malee lands, without taking any sufficient 
steps to protect his rights, he ought not, 
now that the house is finished, to be allowed 
to step in and demolish it. He refers to 
the precedent of the late Sudder Dewanny 
Adawlut, dated August 28th, 18.56, Jankee 
Sing and others versus Bukhoree Sing and 
others, in which it was held that, although 
every co-proprietor has a right of veto to 
forbid anything being done to the common 
property without his consent, and can sue 
to restrain his co-sharers from erecting build- 
ings, &c., on the common property, the suit 
must be brought when the injury is first 
commenced, otherwise his consent will be 
implied. 

The special respondent was doubtless 
wrong in bringing his suit in the Criniiunl 
Court at all ; still the fact of his doiug so 
proves that he has from the first determined 
to prevent special appellant's building the 
house, and it cannot be said that he remained 
quiescent under what he supposed to be an 
infringement of his rights. The speojal ap- 
pellant commenced building his house (we 
may take the dates as proved, for the speci- 
al appellant does not deny them) on the 28th 
of Maugh 1268 B. S., and on the 3rd of 
Phalgoon following, the complaint was lodged 
before the Criminal authorities. 

There was clearly no delay here nor in- 
deed afterwards, for directly the special 
respondent was referred to the Civil Court, 
he instituted the present action (June Utli, 
1862). The special appellant knew all 
along that his right was contested, and U^ 
after the complaint in the Fouzdnree Court, 
he still chose to proceed with his building, 
he has only himself to blame when the 
Civil Court decrees its demolition. 

We see no reason to interfere with the 
Principal Sudder Ameen's decision, and we 
dismiss the appeal with costs. 
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Tiie ls( Juue 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

foMesstoii — Auotion-paroliaser — 
Floa of moarosee title — Oaneral 
rli^lits as tenant. 

Case No. 2825 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Mid- 
napore, dated the \st August 1863, r«- 
tetsing a decision of the Moonsijf of that 
Dxstricty dated the 9th Mag 1863. 

Ram Naffer Khara (Plain tiff) Appellant^ 

versus 

Degumber Chatterjee ami others (Defend- 
ants) Respondents, 

Bahoo Khetturnath Bose for Appellant. 

hebo<n Nnbokissen Mdoherjee and Mohesh 

Chundec Bose for Respondents. 

In a rait to recover possession agaiost an anction-pur- 
chaaer at a sale in execution, where the plaintiff fails 
to prove his special plea of a mourosee title supported b^ 
a potuh, he cannot be allowed to fall back upon his 
gcDenl rights as a kudeemee ryot 

GlovsTy J. — Special respondent in this 
case (defendant In the Court below) was an 
auction-purchaser at a sale in execution of 
I decree, and ousted special appellant, a 
t^oant on the estate^, from possession of 
certain lands heretofore held by him. 
iSpecial appellant pleaded that his title was 
a mourosee one, and filed a pottnh in sup- 
port of it. The Court of first instance held 
that the pottah was spurious, but that, as the 
special appellant was an old jotedar, he was 
eDtitled to recover possession of the land as 
ao ordinary tenant. In appeal, the Princi- 
pal Sudder Ameen concurred with the 
Mooosiif in his estimate of the pottah, but 
considered that that being thrown out, the 
plaintiiThad no locus standi^ and no right to 
recover possession. 

It is argued Ixifore us that, granting the 
pottah to be spurious, the special appellant 
8iill retains his general rights as tenant, and 
cannot be ousted at the mere caprice of an 
auction-purchaser at an execution sale. 

We see no reason to interfere with fhe 
Lower Court's order. Had the special 
appellant come into Court standing simply 
on his general rights as an old ryot, the 
special respondent might have been n»strain- 
ed from ousting him ; but when he comes in 
on a special plea, and that plea a mourosee 
title supported by a pottah, he is clearly 
bound to prove that special plea, and if he 



fails, can nut be allowed to fall back upon his 
general rights. In the present case, the 
pottah has been found by both the Lower 
Courts to be a forgery, and the special appel- 
lant cannot now, as he wishes to do, ignore 
that document and stand on his right as a 
kudeemee ryot. 

We, therefore, dismiss the appeal with 
costs. 



The 1st June 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Pre-emption (among* Hindoos in 

Betiar}. 

Case No. 2504 of 1863. 

Special Appeal from a decision passed by 
the Judge of Sarun, dated the Sth June 
1863, affirming a decision of the Principal 
Sudder Ameen of that District, dated the 
3rd September 1862. 

Mussamut Joy Eoer and others (Defendants) 
Appellants, 

versus 

Suroop Narain Thakoor (Plaintiff) 
Respondent. 

Baboo Roopnath Banerjee for Appellants. 

Moulvie Murhumut Mossein for Respondent. 

The custom of pre-emption has been recognized 
among Hindoos in the Province of Behar. 

Steer, J, — The property in respect to 
which the right of pre-emption is claimed 
in this suit is one called a brit. The plaint- 
iff has become by a former purchase a joint 
owner of the brit, and the rest of it having 
been sold to the defendant's husband by the 
original owners, the plaintiff asserts his 
right to it under the Law of Pre-emption. 

Both the Courts below have given the 
plaintiff a decree. 

In special appeal it is contended that, before 
the right of pre-emption was declared in 
favor of the plaintiff, the Court below ought 
to have instituted a local enquiry to ascertain 
whether local custom recognizes in that part 
of the country a right of pre-emption between 
parties who are both of the Hindoo religion. 

But the first Court gave judgmept against 
the defendant without making any local en- 
quiry. In the appeal to the Judge it was 
not made a ground of objection that no pro- 
per adjudication could be arrived at without 
an enquiry as to custoiOi and no suph grouj^d 
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is urgdJ in the\Vritteii groiluds of speciul ap- 
{)ettl to this Court. Had the olijeciiort been 
there Boiiod tliau it is, we ghpuld htlrdly 
liave allowed such an objectldb, resei'ved, as . 
it has beeu, to such a late stage \ but the 
fact is, that it does udt ueed a local eHquii'y i 
to determine, whether, iu the Province of 
l^ehar In which the hilid iu suit is situated, | 
the custom of pre-emption has been recog- 
nized among Hindoos, for it is a well 1 
known fact that it is recognized ; nor is there | 
anything peculiar in respect to the circum-' 
stauces of this case which renders a local 
investigation essential, in order to enable the j 
Court to judge whether theCe is aliything 
in counection with the rights of the parties 
which would make the exercise of the j 
right iu this case either unreasonable | 
or productive of inconveuienco or injury to i 
any of the parties. j 

ill this view, we dismiss the special ap- 
2)eal with co&tSi 



The 1st June 1864. 

Present : 

The tJoa*ble W. Morgan and Shumboonauth 
Puudit, Judges^ 

ttortg^ag'e (Zar-l-peatiefed)i 

Case No. 254S of 1863. 

iipeciat Appedi ffom a decision paired bt/ 
Moulvie IlraU Hossein^ Principal Sad- 
der Ameen of Saraii^ dated the \2th 
Jane 1863, modifying a decision of S//ed 
Mahomed ^dreedooddeen K/ian^ Sudder 
Ameen of that Disttict^ dated the ^th 
February 1863. 

Jlurreehur Singh (Defendilnt) Appellant, 

tersus 

l)abee Sahoy (Plaintiff) Respondent, 

Baboo Kally Kissen Sein for Appellant. 

Baboo lUohesh Chunder Chow dry for 
Respondent* 

A zar-UpeshjB^e^air is entitled to retain the whole 
property pledged to him uutii the whole debt has been 
paid to him. It is optional with him to reliuquidh uny 
{)ortiou eithet^ on receiviuj? a pi'dpOrtiouilte amount of 
what is due to him^ or otherwifiet 

Pundit, J. — ThbI vendors of the plaintiff, 
t^l'oprietor of eight mou2ahs, gave u zur-i. 
peshgee lease for Rs. 991 to three persons. Of 
this moiiey one portion belonged to Chooba 
Singh, and the remainder in different por- 
tions to (wo other zur-i-peshgeedars. The 
touid veudurii of tUu plaiutiff thou sold three 



out of the eight villages to Chooba Siugli, 
zur-i-pesbgeedar, and his share of thezur- 
i-peshgee was thus paid off. The remaiuing 
five villages were also afterwards sold, andoud 
of them was purchased by the plaiutitf, aud 
this action is brought by the plaintiff against 
the other two iiur-i-peshgeedurs td recover 
the possession of the village purchase<l l)r 
him. The Coiirt of first instance deduct^l 
from the original amount of the zur-i-peshgee 
the amount belonging to Chooba Siiigli, 
who had beeu paid, and thus reduced the 
jiur-i-peshgee to Rs. 594-2-2. As the zur. 
i-pesligee lease Was silent regarding the re-» 
spective separate liabilities of each of tlio 
villages leased out, the Court by all arbitrary 
calculation found th6 rateable share due from 
the village purchased by the plaiutiff. Tho 
profits from this Village were put down at 
lis. 33, and on this basis the Court c:iin{5 
to tho conclusion tliat the proceeds of ilm 
village did not exceed the profits secured 
to the defendant, and so the debt due frooi 
the said village^ found by this mode of cal- 
culation, \^as not paid off or any surplus 
Collection made as claimed by the plaiutiff. 
The Court therefore passed a decree iu favor 
of tho plaintiff on condition of his pujiu},' 
the sum of 014 rupees found as the share 
of the zur-i*pesligfe due from the villaj^e of 
thtj plaintiff, and held that the remainder uf 
the iSul'-i-peshgee was payable, according to 
the same Calculation of rateable shares, by the 
pui'chasers of the other four villages. The 
plaintiff appealed against this decision, which 
was open to objection, we may notice, upou 
this ground, that it was a conditional decree 
for redemption. The Lower Appellate Court 
by its calculation put down Rs. 271-7-5 atj 
the rateable sum due from the village pur^ 
ehased by the plaintiff, and deducting from it 
a iJ-ih share as representing the share of 
Chooba Singh, the zur-i^peshgec<lar who hnd 
been paid, declared i he remainder Rs. 182-0-4 J 
as the money payable from I he said vil- 
lage. The CoUlt then put down the yenrly 
profits of the village purchased by the plaint' 
iff at Us. 28-8 and calculated by a plocess not 
cloarly understoodj tlmt from tlie proceeds of 
the village from the year 1245 to 1268, the 
debt Wtts paid off and a surplus of Rs. 426-8-8 
had become due to the plaintiff. On these 
grounds the Court ded'ecd to the plaint- 
iff the immediate possessitin of the villii«ie 
and an award o^ Us. 426-8 with interest 
upoti the same fiom the date of the plaint, 
together with mesne profits of the properly 
from the year 1269 up to the date of [>os«js' 
siou being restored. 
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Against this decision the defendf^iits ap- 
penl, and plead ihat the plaintiff should not 
be allowed to divide the joint debt and the 
joint liability. 

It is clear that, as far as rej^ards the money 
dae to Ohooba Singh, the defendants have 
Already allowed a division to take place, 
and 80 far the division is unavoidable. 
The sum that was originally due to this 
zur-i-peshgeednv having been paid, it is 
either a fixed and ascertained one, or should 
now be fixed and determined. Respondent 
lays the other four villages have been released 
by the defendants to the purchasers, but there 
is no finding in support of this allegation. 
Whether released or not released, it is clear 
that plaintiff has no right to divide against 
the wish of the defendants the debt jointly 
due from these five villages It is also clear 
that the arbitrary modes of calculation adopt- 
ed by the Lower Courts respectively, are 
not fair and equitable proceedings. The 
purchasers of the other four villages are not 
parties to this suit ; and if the liability of the 
plaintiff for one village is fixed in their 
absence as against them, this determination 
of liability will not be any legal data for 
calcolatiug their liabilities for the four 
Tillages purchased by them. It will be 
fuir and just to all parties to credit the 
defendants for the first year with the ad- 
mitted or proved sum of zur-i-peshgee duo 
from the ^ve villages and any interest dne 
to them on that account, and to debit them 
with the proceeds of the Hva villages for 
that year. If this reduces the original 
debt after payment of the interest, if any be 
due to (ho defendants, the balance with its 
interest, if any, is to be credited to thedefend- 
AQt^ for the nei^t ye(^r, and the proceeds 
of the five villages to be debited again, and 
BO ou from year to year till the date of the 
plaint, ^veii if defendants have lost or given 
up possession of any or of the entire remain- 
ing four villages, the proceeds of all these 
four villages are to be debited to the defend- 
Buts in order to settle the accounts of the 
plaiatiff. If these four villages are also in 
the poBseasion of the defendants, and the re- 
sult of the enquiry, us given above, shows 
that a part of the ^ur-i-peshgee |s still due, 
the defeadaiits may, If they like, receive 
from tlie plaintiff the sum wliich may, accord- 
^UJ W the respective yearly income of the 
villi^gerf, I'epre^ept the rateable share of the 
villaje purchased by hiin. and n>ake over to 
him the same villages, If the defendants dp 
uot like this division, tije plaintiff would be 
ew^irt94 to obt»i» possepsi^^ of bis purcbfis^^ 



village for himself and of the other foqr for thq 
other purchasers, on payment of the en tiro 
sum due to the twozur-irpeshgeedars regards 
ing all the five villages. Jf these purchaser? 
or some of theni agree to p^y their re- 
spective quota, these villages nre to be ror 
leased to then|. The defendants will bo 
called to give up at once all the five villages, 
but only on the entire sum due to then^ 
being paid. If these foqr villages or any numr 
her of them have been released to their pur*i 
chasers, the persons to when) possession has 
been given need not then be n)ade defend- 
ants, and defendants must be made to 8ho\y 
what suni they have realized from them, 
if any. In cash or otherwise. Jn this cf^s^ 
plaintiff will have to pay only a roteable 
sum for his village or for the villages re-r 
maining with the defendants, even if that 
be less than the amount due to the defend-r 
ants after debiting them with the money 
paid to them by the purchasers of the other 
villages, and wil|, aftev payment, obtain 
possession of other villages besides his own for 
thejp purchasers. If, however, after debit- 
ing these payments, the sum due to the defend-r 
ants be less than the rateable share of the 
village now in dispute, or, besides this vil- 
lage of other villages to be restored, plaintiff 
will be required to pay only that sum due, 
and no more. If defendants suffer any loss 
by this mode of calculation, they have to 
blaine themselves and no other person, a^ 
they were not bound to [pake over tho viU 
lages they may have given up. If, by aCf 
count, it be discovered that defendants have 
realised more than their due, they will, be-r 
sides giving possession, have to make over, 
according to the proportions of tho cpllect 
tions of each village, rateable mesne profit^ 
up to the date of restoring possession of the 
villages to the plaintiff or to him and others 
who may appear to claim possession. The 
accounts of collections are to be given by tiiQ 
defendants as mortgagees as required by 
law. The case is therefore remanded to tliQ 
4rst Court to try the same ifCCor4ing tQ ^^^ 
Instructions recorded abpve, 

Alorgauy J, — 'fhe purchaser of ono of 
several villages given in ^ur-i-pesl^gee, seek? 
to redeeni it on the ground that (ho portion 
of the n)ortgage debt with whicU \t is charge^ 
able has been satisfied, and ^Ijo Lower Ap* 
pellate Court has given him ff decree. Tho 
2;ur-i-peshgeed{^r is entitled tpjr^tain the\Thol3 
of the property pledged to biuj nntU tho 
whol3 of the debt l>i»3 bpen pjiiil pft Jf hp 
agrees to relinqui;3|| v^\)j portion, /either on 
j^eceiyin^ a proppf l|onftte t^m^m^ 9f >TlBi \P 
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due to him or otherwise, he may do bo. Id 
this case sereral of the villaores given in 
zur*i-peshgee hnre been sold to different per- 
sons, and it seems probable that the zur-i-penh- 
geedars have consented to some division of the 
debt so that specific villages are liable only 
to a portion of the debt. But no such con- 
sent is found by the Court, and I cannot 
see on what ground the Court has appropriat- 
ed to the mouzah now sued for a certain 
portion only of the original debt. I would 
remand the case that the Court may find dis- 
tinctly the grounds on which the defendant 
has, by consent or otherwise, relinquished 
all claim to retain this mouzah except for a 
given portion of the debt. 



The 1 St June 1864. 

Present : 

The Hon'ble W. Morgan and Shumboonaih 
Pundit, Judges, 

Sieaamption— Z»aklieri^ — Settlement 
— Shikmee rlgrlits. 

Case No. 2587 of 1863. 

Special Appeal from a decision of Mr. J. C. 
Dodgson^ Judge of Mi/meming, dated 
the 17 th June 1863, reversing a decision 
of the Principal Sudder Ameen of that 
District, dated the 22nd February 1863. 

Grish Chunder Roy and others (Defendants) 
Appellants, 

versus 

Boydonath Dey and others (Plaintiffs) 
Respondents. 

Baboo Hem Chunder Banerjee for 
Appellants. 

Baboo Debendro Narain Bose for 
Respondents. 

Shikmee talookdara under lakherajdars whose lands 
have been reiiaraed by Government cannot sue for a 
fiettlement. They can only claim to have their shikmee 
rights upheld. 

Pundit, J. — The plaintifls are purchasers 
of the rights of the shikmee talookdars 
under the lakherojdar. The rent-free tenure 
being resumed by Government, a settle- 
ment of the lands was ultimately made 
with the defendants, who represent the 
lakherajdar. Plaintiff's sue to set aside 
that settlement, and to obtain for themselves 
an independent settlement. It appears that 
the original Inkheraj holder had, long before 
the resumption by Government, given 
the lands as a shikmee talook to the 
Teadors of the plaiatifib, reaerviog to himself 



a rent of rupees 10 annually. This 
right to receive the 10 rupees annoally, 
was subsequently assigned to the defend- 
ants. 

Had the plaintiffs claimed to hare tlifir 
shikmee rights upheld, they were elearly 
entitled for a decree, but they cannot be per- 
mitted to sue for a settlement of the mehnl. 
For the purposes of the settlement, the lakhe- 
rajdar is the person^ whom alone Govern- 
ment can recognise as tlie party in posses- 
sion. The Settlement Officer might hare, 
in the very order of settlement, made proper 
provisions for the protection of the rights 
of the shikmeedurs represented by the plaint- 
iffs. They cannot anyhow be allowed 
to ask for an independent settlement to the 
prejudice of the superior rights of the 
lakherajdar, who alone is entitled to the 
settlement. The precedent of 1855 is not 
on all fours with this case. On this view 
of the case it is not at all necessary to en- 
quire whether, in case of the plaintiffs being 
entitled to the settlement the defendants 
should obtain a malikana, and, if any, to 
what extent. 

We accordingly reverse the order of the 
Lower Appellate Court, and decree ihi^ 
special appeal with costs. This order is 
without prejudice to the rights of the plaint* 
iffs to sue for their shikmee rights. 



The 2nd June 1864. 

Present: 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges, 

Bills of Sxolianflre—Roondees— Joint 
Hindoo rainilj— Presumption. 

Case No. 2493 of 1862. 

Special Appeal from a decision pasted h\f 
the Officiating Judge of Purneah, dated 
ths 2lst July 1862, reversing a decision 
of the Principal Sudder Ameen, dated 
the 2%th September 1861. 
Yeliet Doss (Defendant) Appellant, 
versus 

Bunarussee Roy (Plaintiff) and others 
(Defendants) Respondents. 

Mr. R. T. Allan for Appellant. 

Mr. G. Gregory and Baboo Banee Madhub 

Banerjee for Respondents. 

A boondee payable to the depositor is only payible to 
the drawer or hb indorsee. When the drawer and hia 
brother are members of ati undivided Hindoo OuaUj-, 
it may be prosamed that the latter is entitled to ut for 
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Campbellf J. — This is a suit upon a boon- 
dee payable to the '* depositor" named in the 
bill. The defendant pleaded payment. It 
appears that the plaintiff having obtained the 
hoondee dra^n in Calcutta on the defend- 
aoi's bankers at Purneah, sent it to one 
Kashee, his own brother, at Purneah, as he 
alleges for the purpose of obtaining accept- 
ance. Elashee not only got defendant's 
acceptance, but also obtained payment of 
the money, giving a receipt in his own name 
and that of plaintiff. The question is whe- 
ther this payment is a payment to or for 
plaintiff. 

The defendant alleges that, according to 
the custom of merchants, a hoondee pay- 
able to the depositor, is in fact a hoondee 
payable to bearer, provided the banker 
exercises due caution and pays to a respect- 
able person. Further', that Kashee is, in 
irath, plaintiff's partner and agent, and en- 
titled to receive payment and sign for the 
firm. 

The first Court found both the custom 
and the alleged partnership, Sec, in favor of 
defendant, finding that Kashee and the 
plaintiff were uterine brothers and united 
in business. 

In appeal, the Judge considered the case 
to depend entirely on the question whether 
defendant was justified in cashing the bill 
to any receipt but that of plaintiff or his 
indorsee; and on that issue he decided 
against defendant. So far, taking the issue 
broadly, we think that he was right. We 
cannot find that anything has been estab- 
lished to vary on the ground of custom the 
plain terms of the hoondee, or to render its 
incidents materially different from those of an 
ordinary Bill of Exchange. We have no 
doubt that a payment to bearer is not sufii- 
cient» and that, if he had no better answer, 
the defendant would remain liable to Kashee. 

But on the more special plea that Kashee 
was a partner and agent entitled to receive 
payment, we think otherwise. If Kashee 
and the plaintiff were members of a united 
family and carrying on business together, 
more especially when, as in this case, one 
brother being at Purneah, the bill on a 
Purneah banker is sent to him by the plaint- 
iff, the fair presumption is that in this 
matter one was entitled to act for the other, 
and even that the bill was sent by one to 
the other for the special purpose of realizing 
the money. On the facts, as found by the 
Principal Sudder Ameen, we have no doubt 
^t payment to Kashee on his receipt for self 
KDd plaintiff was sufficient payment. The 



Judge too seems to assume the existence of the 
firm, and in the absence of any finding to the 
contrary, we must presume the facts to be as 
found by the Principal Sudder Ameen, even 
if, as the Judge says, there is no proof of 
special authority to Kashee to sign for his 
brother. We, therefore, reverse the order, 
and decree the appeal with costs. 



The 2nd June 1864. 

Present : 

The Hon*ble W, Morgan and Shumbhoonath 
Pundit, Judges, 

Hindoo Z»aw — Conditional sale bj 
widow—Suit bj or ag'ainst re^er- 
aioner^Katation of names. 

Case No. 2615 of 1863. 

Special Appeal from a decision of Moulvie 
Iradut Ally Khan, Principal Sadder 
Ameen of Shakabad, dated the 2Srd JunCy 
1 863, reversing a decision of Moonshee 
Mahomed Abdool Luteef, Moonsiff of 
Sasseram, dated the 1 \th June 1862. 

Odit Narain Sing (Defendant) Appellant, 

versus 

Bhurm Mahtoon and others (Plaintiffs) 

Respondents. 

Baboo Khettur Mohun Bose for Appellant. 

No one for Respondents, 

A conditional sale is an alienation the validity of 
which a rever:)ioner to a Hindoo widow is, under the 
Hindoo Law, entitled to question. 

In a suit for mulation of names by a pnrchaser from 
a Hindoo widow, the purchaser must prove the legality 
of his purchase if he chooses to bring ao action against 
the reversioner. 

Pundit, J, — Plaintiff sued to obtain an 
order for mutation of names regarding 
certain property purchased by him from a 
Hindoo childless widow, originally as a 
•* bai bil-waffa,'* afterwards foreclosed into a 
sale. The special appellant, the reversioner, 
who was made a defendant, objected to the 
validity of the sale. The Court of first 
itistance dismissed the claim on the ground 
that no legal necessity for the sale was 
proved. The Lower Appellate Court de- 
creed the appeal of the plaintiff on the fol- 
lowing grounds : — That during the lifetime 
of the widow no such issue can be raised by 
the reversioner ; that it is not known whe- 
ther the reversioner will outlive the widow, 
or that the latter will survive the former ; 
and that the sale was not originally an 
absolute sale. 
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It is clear that the conditional snie 
W08 nn alienation, the validity of which 
ft reversioner to a Hindoo widow is, under 
the Hindoo Law, entitled to question. 
Plaintiff, a purchaser from a Hindoo 
widow, must prove the legality of his 
purchase if he chooses to hring an action 
against the reversioner. We accordingly 
reverse the decree of the Lower Appellate 
Court, and remand the case to the said 
Court to try the question of the validity of 
the alienation. 



The 2nd June 1864. 
Present ; 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

SBTidenoe (of deed destroyed in tlie 
Mutiny). 

Case No. 1831 of 1863. 

Special Appeal from a decision passed by 
M outvie Iradut Jli Khan^ Principal 
Sudder Ameen of Shahabad, dated the 
26/A i\Iarch 1863, reversing a decision 
of the Moonsiff of Peroo^ dated the 30th 
December 1861. 

Bheosarun Ojha (Plaintiff) Appellant y 
versus 

Hussamut Groolbanee Kooer and others 
(Defendants) Respondents. 

Mr. T. T. Forbes for Appellant, 

Baboo Mohesh Chunder Chowdry for 
Respondents. 

Where a suit was brought on a mortgage deed alleged 
to have been destroyed in the mutinies, — Held that, if 
it were established that the original deed was destroyed 
and that there was no copy of it in existence, the Court 
could receive oral evidence as to its contents and deter- 
mine the question of the genuineness or otherwise of the 
deed on that evidence solely » 

Trevor, J. — Pi^aintipf sned for the con- 
firmation of his possession of a certain 
property mortgaged to him, the mortgage 
of which has been subsequently foreclosed 
under the terms of Ilegulation XVII of 
1806. 

The Moonsiff laid down the following is- 
sues : — -I*/.— rHos the plaintiff's deed of 
mortgage been burnt or not in the mutiny ; 
and, if so, can the present suit be entertain- 
od? 2nd. — Was the deed of mortgage a 
fcenuine deed or not ? Zrd. — Did the plaint- 
iff t^ke all the nocessnry steps required by 
Uej^uhitiou XVII of 1806 for tLg foreclo- 
sure of the mortgage ? 



The Moonsiff, then, in an elaborate and 
careful judgment, decided in . favor of the 
plaintiff's cfnim, and gave him a decree. 

The Principal Sudder Ameen, on appenl, 
laid down one issue, viz,, was the dee<l of 
mortgage genuine, and has it been rendered 
absolute in conformity with Regulation 
XVII of 1806 ? 

In answering this issue the Principal Sud* 
der Ameen has, in consequence of the non» 
production of the original deed or a copy of 
it, and in consequence also of the non-pro., 
duciion by the plaintiff of customary evidence 
to the issuing of the notice under Ilegulation 
XVII of 1806, dismissed the plaintiff's claim, 
reversing the order of the first Court, 

Plaintiff has now appealed specially, urging 
that the Principal Sudder Ameen has re- 
versed the elaborate decision of the Moonsiff 
with a few curt remarks, which show that 
he has only imperfectly enquired into the 
case, and that, consequently, the suit should 
be remanded for re-investigation. 

Tho main issues in this case have l)een 
lumped up together by the Principal Sudder 
Ameen, and he, in answering his sole issue, 
has relied on facts which should first have 
been determined by him in a sort of subor^ 
dinate issue as was done by the Moonsiff. ^ 

The plaintiff sues on a deed which has 
been burnt, of which a copy has not been 
procured, a copy not being procurable, and j 
he has rested simply on oral evidence. '^ 

Now, it is invariably the rule that ther 
best evidence should, in every possible ease, L^ 
be produced. In this case the deed was the^ ^ 
b^st evidence, the authenticated copy the 
next best, and after that comes the extrinsic 
evidence to the deed, viz, the oral testimony. 
The Moonsiff in his first issue found that the 
best evidence had been burnt, iliat the second 
best was not procurable, and that, couse* 
quently, the plaintifTs present suit, resting 
on the oral testimony, was tenable. Thin 
is a point which the Principal Sudder Ameeii 
should have first determined, instead of 
which he gives ns a reason for discrediting 
the plaintiff's evidence, the fact of the nout 
production of the deed which, it is alleged, 
has been burnt. By this confused method of 
dealing with the evidence of the plaintiff, on 
the fii*8t issue, injustice has been done. 
Again, the Principal Sudder Ameen sajs 
that customary evidence has not been given 
of the service of the notice of foreclosure. 
Now, we find th^t the evidence of the purtiea 
whose names are endorsed on the notiqe 
and who were witnesses to the t»nn)e, tvtts 
taken. The use, therefore, of ihe W«rd 
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** custonlary** is Unintelligible. We, there- 
fore, remit the c&se to the Principal Suddet 
Ameeti, directing him tc give an opinion, 1st, 
as to whethei* plaitititf has clearly proved to 
him that the deed of tnolrlgage has been 
burnt, and whethet* a copy of the deed is 
procui'able Ol* not. If the plaintiff proves these 
to the satisfaction of the Principal Sudder 
Ameeu, ho will then proceed to try, relying 
solely on the oral evidence produced, the 
genuineness ot otherwise of the deed of 
mortgage, and subsequently, he Will, if 
necessary by his finding oU the above issue, 
try whether the notice uHdel* Regulation 
XVII of 1806 has been in legal form 
served or not. In trying this issue he will 
note every deposition of every witness, and 
state clearly why he discredits the same. 
If he find these points in faVor of the plaint- 
iff, he will then pass in favor of the plaint- 
itf a decree confirmatory of that of the 
Lower Court ; if otherwise, he will dls- 
kiiss his clalmi 



the 2nd June 1864. 
Present : 

The Hon*ble W. Morgan and Shumboouath 

Pundit, Judges, 
^ Frauduldnt Transfer by X*atlier. 

Case No. 43 of 1864* 

Regular Appeal from a decision passed bt/ 
Baboo Haro Chundet Chattetjee^ Prin- 
cipal Sudder Ameen of West linrdwan, 
dated the 18M December 1863. 

flurry Sunker Mookerjee (Plaintiff) 
Appellant^ 

versus 

l^ttli Coomar Mookerjee and others 
(Defendants) liespondenls. 

Mr, R. T, Allan and Baboo BanCy Madhub 
Bunerjee for Appellant. 

Baboos Dtdarkanath Alitter and Vnnoda 

Per sad Banerjee foi" Hespondeuts. 

A father who transferred property to his sons for 
the sake of defrauding creditors, and permitted the 
feoiw to put forward ciainis on the property founded on 
a title inconeistent with bis own, was held to have 
created a state of circumstances in which the sons were 
entitled to say that he could not afterwards sue to re- 
cover th6 property from them. 

Morgan^ J.—^Wa think that this judg- 
knent mudt be aifii'ined, and We cobcur geue- 
rully in the reasons given by the Court 
beW. The question in this case between 
the father and his sous is not What It would 
be iu a suit by a creditor or third person 



seeking to attach the property as belonging 
to one or the other. In such a suit the 
plaintiff would have a right to show whose, 
in fact and in tfuth, ihe property Was. But 
here in this suit between these parties, they 
themselves, by their own conduct and acts 
and admissions, have given fise to a conven- 
tional state of things which, although it may 
not be the actual, must be taken to be the 
truth as between themselves. What has oc- 
curred seems to amount to this, that the 
plaintiff, foi* reasons which he explains 
(hamely, because of disputes in the family 
and the wasting of the property thereby, and 
because of suits by the Maharaja ofjBurd- 
wan and other persons, whereby the family 
patrimony was in danger), thought fit for safe- 
ty to assign what remained of it into the 
nanles of persons other than himself. The 
meaning which we attach to this statement 
is, that he wished to put his property in such 
a position (having lost a portion of it) as 
would render the remainder secure from 
creditors^ That is a fraudulent and unlaw- 
ful purpose. 

The subsequent pfoceedldgs have been of 
this kind. The sons have, on some occasions, 
interfered in the execution of decrees airainst 
the fathet*, putting forward distinctly their 
claims to this property and claiming it as 
property purchased with their nTother's 
stridhun. The father, doubtless, was well 
aware of the claims so put forward* He has 
never in any way iuteifered or contradicted 
them until the period of the present suit. 
The case seems to us to be one in which he 
transferred his property Into the names of 
other persons, his sons, for the purpose of 
defrauding creditors. Whether any creditors 
were actually defrauded thereby or not, is 
immaterial ; and he has also permitted the 
persons to Whoiil the property was so trans- 
tevved, to put forward claims to the property 
foilnded on a title inconsistent with his owii. 
His Conduct seems to us to have created a 
state of circumstances in Which the defend- 
ants are entitled to say that he cannot re- 
cover the property from them in this suit. 
We shall affirm the judgment of the Court 
below and dismiss the appeal ; but with this 
variation, that the shares to be decreed to the 
plaintitfs willbenotone«-half, which the Court 
has awarded, but only ^tlis of the whole, the 
remaining Jths being to the elttent of J-ths 
the shares of the two sons in possession, ^und 
^th of the fifth brother, whom the Lower 
Court hud entirely passed over. Tlui costs 
of both the Courts are to be in ptoportiou to 
the shares decreed and dismissed. 
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The 6th June 1864. 

Present : 

The Hon*ble C. Steer and E. P. Levinge, 
Judges. 

XndtiTO Faotory— Bond liy former pro- 
prietor—Salt a^ratost present pro- 
prietor—Presumption. 

Case No. 2585 of 1863. 

Special Appeal from a decision passed hy 
*Mr. W. T. tucker. Officiating Addi- 
tional Judge of Sarun, dated the 1st 
June 1 863, reversing a decree of Moulvie 
ffaheedooddeen, Principal SudderAmeen 
of that District^ dated the 20th May 
1862. 

Mussamut Hubeebunissa and others (Plaint- 
iflfej Appellants, 

versus 

Mr. James Cox and others (Defendants) 

Respondents. 

Mr J. Baptist for Appellants. 

Baboos Mohesh Chunder Chowdry and 

Kishen Succa Mookerjee for Respondents. 

Where a suit waa brought on a bond hy the former 
proprietor of an iodigo Victory, and the holder of the 
bond wa« proved to have lain by for 12 years without 
making any demand on it or without apprising the 
different assignees of the factory of the existence of the 
debt as one due by the factory,— Held that the plaint- 
iff was not entitled, after the Upse of so many years, 
to come down on the present proprietors of the factory, 
but that he must be held to have elected to look alone to 
the obligor of the bond for satisfaction of the debt, 
making it purely personal with the obligor. 

Levinge, J, — This was an action on a bond, 
dated the 11th of October 1850, given for one 
year's rent due for the year 1257, correspond- 
ing with the year 1850, by one Godfrey de 
Miss, the former proprietor of the indigo fac- 
tory, to the landlord, the plaintiff. It appears 
that since the date of the bond, the factory has 
several times changed hands, and the present 
owners are the defendants Mr. James Cox 
and others. It is also stated that the subse- 
quent kists of rent have been regularly paid, 
but the debt on this bond for the rent of 1257 
has been allowed to remain dormant and un- 
claimed. It is also stated, and not denied, 
that the defendants, when they took over the 
factory from their assignors, were wholly ig- 
norant of the existence of tins bond, and 
for a very good reason, for it seems that the 
assignors, the late proprietors, were never 
made acquainted with it being a debt due by 
the factory. No demand on foot of the bond 
appears ever to have been made since its 
execution until the present actiou, nearly 
12 years. 



The defendants put in several defences. 
They first put the plain tifl^ on proof of the 
bond ; then, on proof of the non-satisfaction 
of the debt. They deny liability, and plead 
that the subsequent receipts of rents are suffi- 
cient to invalidate the bond. The Principal 
Sudder Ameen, who first heard this case, in 
liis decision dated the 20th May 1862, 
held the defendants liable on the bond, find- 
ing its validity established by the evidence, 
stating " that although the former proprietors 
*' of the factory have not entered this amount 
*' due under the bond in the lists of arrears 
" which have been given to the present 
** proprietors, the purchasers of the factory, 
" that fact cannot invalidate the claim." 

From this decision the defendants appeal- 
ed, and the Judge, on 20th May 1862, 
reversed that decision stating « that the delay 
'< in bringing the suit, the changes that have 
** occurred in the proprietary of the factory 
*' without mention of the bond, and more 
** particularly the discharge in full for the 
" rent of subsequent years given by the 
" plaintiffs, prove beyond doubt that the 
'* amount of this bond was discharged whea 
*< it became due on the 31st December 
'^ 1851 and that the appellants are not 
" liable." 

From that decision the plaintiffs have pre- 
ferred the present special appeal, arguing 
that the reasons of the Judge are purely 
conjectural ; that having found the bond to 
be genuine, there was no evidence to war- 
rant the Judge holding that it had been 
satisfied, and also that the mere payments of 
subsequent kists of rent were no bar to the 
plaintiff's recoverino: in an action on the 
bond, as a specialty debt for an earlier kiat 
of unpaid rent. 

We think that the fact of plaintiff, as 
holder of the bond, lying by for so many 
years without making any demand on it, or 
apprising the different assignees of the fac- 
tory of the existence of this debt, aa a debt 
due by the factory, disentitles him now after 
the lapse of so many years, to come down on 
the defendants and make them liable as pro- 
prietors of the factory. It seems to us that 
these facts warrant the ruling that the plaint- 
iff must be held to have elected to look alone 
to the obligor of the bond for satisfaction of 
the debt, making it purely personal with the 
obligor. We think it would be highly in- 
equitable and even contrary to the intentioo 
to be gathered from the acts of the plaintiff, 
to fix the defendants with this debt. It has 
been lately ruled by the majority of a Fall 
Bench of five Judges in the case of Bhowaoee 
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Churn Mitler, plaintiff, respondent, versus 
D. H. Kearnes, defendant, appellant,* that 
the creditor of an infligo facrory, according 
to the practice regulating the custom of the 
dena-powna, cannot compel the proprietor 
of the factory to pay to him a debt whicjh 
that proprietor did not undertake to pay 
when he took over the factory. In the case 
now l>efore the Court, neither the defendant 
nor his assignee, the late proprietor, were 
ftware of the existence of this debt which 
has suddenly been sprung as a pocket instru- 
ment on the defendant. The plaintiff must 
be held to have looked alone to the obligor for 
Mftisfiiction, and cannot now avail himself of 
the doctrine of the dena'powna to saddle the 
defendant witli this debt. We diamiss this 
specif appeal with costs. 



Tlie 6th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

Julkiir aigrbts (of a Fercrunnali). 

Case No. 2870 of 1868. 

Special Appeal from a decision passed by 
Mr. J, Heiily, Principal Sudder Ameen 
I of Dinagepoor, dated the 29th June 1 863, 
reversing a decision of the Moonsiff of 
that District, dated the 5th of July 1861. 
Kooroonamoye Chowdrain (Plaintiff) 
.Appellant J 
versus 
Joy Sunker Chowdhry (Defendant) 
Respondejtt, 
Buhda Mutty Lall Mt^^^rymSov A|>pellant. 
taboos iire^ftfith,J)osS'tiud Greeja Sunker 
Muxoomdar for Respondent. 

Apwpri^torof tha entire julkur right« of a pcr- 
gnoMb ii tntitled to ^sh in any natural water-course or 
ay jheel or pond not made by human agenoy. 

Glover, /.-—Special appellant, plaintiff 
ift the Court below, sues to recover posses- 

• &e Sutherlaad's FiUl Bancb RaUngf», p. 167. 



si on of a ** dara" or caoal wliich he alleges to 
have beeti dug by one of his ryots, named 
Goaloo, for the purpose of irrigating his 
fields, and of which the defendants who held 
the julkurs of the pergunnah, have dispossess- 
ed him by an award under Act IV of 
\H^0. The defendants allege that the 
*' dara" in questiou is a nattiral water-course, 
the half dry bed of a river, and that, as they 
have purchased the julkur rights of the.en- 
tire pergunnah, they are, of course, entitlei 
to catch fish in that or in any other natural 
water. 

The Cpurt of first instance held that the 
" dura" was an artificijil canal dug for irri- 
gation purposes, and had never been the bed 
of a river. 

The Principal Sudder Ameen, on the con- 
trary, found that it was a natural water- 
course, the half dry bed of au old dry river, 
and therefore appertaining to the julkur of 
the pergunnah. 

The only objection tnken before us in spe- 
cial appeal Is, that the Principal Sudder 
Ameen has applied a wrong principle of law 
to the case, with reference to the late Sudder 
Dewanny Adawlut precedent, dated 24th 
November 1856. 

We see no reason to interfere. The pre* 
cedent qnoted by the special appiellant refers 
to an entirely different state of circuii]^ 
stances. It wris held in that case that tho 
owner of a julkur of a river was not entitled 
to take fish in pools of stranding water, 
formed by inuiidntion on or near to the 
banks of the river ; his rights were coufinei 
to the river itself. 

In the present case the special respondent 
is the undoubted proprietor of the entire jul- 
kur rights of the whole pergunnah, and is 
entitled to catch fish in any natural water- 
course or in any jheel or pond not made bj 
human agency. The Principal Sudder Ameeu 
has found by local enquiry that the *' dara** 
iu this present case is not an artificial Caoal 
dug for irrigation purposes, but the bed of a 
river still visibly connected with other rivers 
in which pools of water are still axisteut. 
There eao, we think, be not the least doubt 
that tliese are rightly included in the julkur 
of the pergunnah ; and that the special le- 
spondent, so long as w^ter remains iu tiie 
'' dara," is e^itiiled to keep possessiou and 
to eatoh fish thereia» 

We dismiss (his appeal, therefore, with 
costs. 
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The 8tli Juue 1864. 

Present : 

Tlie Hon'ble J. P. Norman, Officiating ChieJ 
Justice t and the Hon'ble F. B. Kemp, 
Judge* 

Sale by Hindoo Wldow^Conoent of 
reTersioners. 

Case No. 2677 of 1863. 
Special Appeal from a decision passed by 
Moulvie Mahomed Nazim^ Ih-incipal 
Sudder Ameen oj Mymensingy dated the 
\9th June 1863, affirming a decision of 
the Moontiff of that District^ dated the 
ZOth August 1862. 

Kariick Kuimokar and others (Defendants) 
Appellants, 

versus 

Dhunno Monee Qoopto (Plaintiff) 
Respondent. 

Baboo Annund Chunder Gkosal 
for Appelhiuts. 

No one for Respondent. 

The consent of til the heirs living at the time of the 
execution of a bill of conveyance by a Hindoo widow, 
citlier direclly or by attestation,' ie requisite to make 
the sale binding against the reversioners. 

JKemp, J. — We think that the decree of 
ilie Court of first instance must be affirmed. 
It nppenrs that Dropodee, a childless widow, 
sold certain properties with the consent of 
the tlien reversioner, Dabee Pershad, and on 
the attestation to the bill of sale by Bhuroboo 
Nauth, another reversioner. Dabee Pershad 
died before tbe tide to the property of 
Gunga Persad, the husband of Dropodee, 
became vested in him ; but Shumboo Nauth*B 
consent is binding upon him, and the 2 annas 
which represents his share has been properly 
held by the Court of first instance to belong 
to the purchasers. 

With reference to the share of Kassee 
Nnth (also a 2 anna share) we think that, 
as there is notbing to show his consent to 
the alienation, the doctrine laid down in the 
case of AmcenaEharoon versus Radhabeuode 
kisser, dated 21st July 1856, as also an old 
decision of 3lBt August 1812, which shows 
that this has been a long recognized estab- 
lished law of this Court, applies. The 
consent of all the heirs living at the time 
of the execution of a bill of conveyance by 
A Hindoo widow, either by direct consent 
or af testation, is requisite to make the sale 
bii.ding against the reversioners. The consent 
of Kassee N-iik not having been obtained, 
the decision of both Courts below is right as 
to bis shartt But with reference to the 



share of Shumboo Nauth, who was aco&« 
sentiug party, the decision of the Priacipal 
Sudder Ameen must be amended, and tbt 
appeal decreed with costs aud interest in 
proportion. 



The 8th June 1864. 

Present : 

The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hou*ble F. B. 
Kemp, Judge, 

Ziunatlo-Slffht of snit— Verifloatlti 
of plaint. 

Cases Nos. 449 to 451 of 1863. 
Regular Appeals from a decision fkii$ed 
by Mr. F. jJ Cockburn, Officiating 
Additional Judge of the 2^'PerguHHahs, 
dated the 23rd May 1863. 

Brindabun Chunder Kur Chowdhry (Plaint- 
iflF) Appellant, 
versus 

Kali Dass Sircar aud another (Defeodont^) 
Respondents, 

Baloos Kali Prosunno Dtitt and M 
Madhub Rose for Appellant | 

Raboos Dfoarkanath IRUer, Kali Mohun 
Doss, Kisheu Sucea Mooherjee, lud 
Gopal Lai Mitter for Respondents. 

There is no ruling of law which renders a hmitk 
incapable of suing in a Court of Law ti> obtain redraM ' 
for iijury, or of verifying a plaint, if he is capable of J 
understanding it. 

Norman, C. J. — Thb plaintiff in fliwe | 
cases had filed copies of ceriain taidads of | 
1209 in another suit in the Court of tbe 
Principal Sudder Ameen. The Frinei|)Uj 
Sudder Ameen in that suit sent for ihtj 
originals. In the present suits he presented 
a petition to the Principal Sudder Ameetii 
under Sectioa^d8, praying that the Priacipal 
Sudder Ameen would send for the docameutB, 
which would have been material evidence for 
him in the present amts. Hie Judge sent for 
these causes from the Court of tbe Priociptl 
Sudder Ameen, took tliem up, and tried 
them himself, but passed no orders on tbo 
petition under Section 138, except thst, at 
the conclusion of the hearing, he refused to 
send for the taidads, though required to do 
so by the plaintiff, saying it was too iste. 
In case No. 444, of which the facts were 
similar in many respects to those of tbe 
pi*esent, the High Court, relying on tsidsdi 
of 1204, reversed the Judge's decision. At 
we think that some order ought to have been 
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piMed on the petition under Section 138, 
tnd thnt these cases have been tried in the 
absence of what appears to have been im- 
portant evidence, we remand the cases for 
proper trial to the Lower Court, and the 
Jo^e will send for the originsl Caidads. 

A preliminary objection was taken that the 
plaintiff was a lunatic, and therefore could 
BOt sue. But there is no rule of law which 
renders a lunatic incapable of suing in a 
Court of Law to obtain redress for injury. 
Tlie Judge thinks that a lunatic could not 
verify a plaint. But that would appear to 
be a mistake. There seems no reason why 
he should not do so, if he is capable of un- 
derstanding it. {See Act II of 1855, Sec- 
tion 14 Clause 2.) If he appeared to the 
Judge incapable of understanding the plaint, 
', steps might perhaps have been taken for the 
appointment of a guardian under Act 
XXXV of 1858. 



The 8th June 1864. 

Present : 

The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon'ble F. B. 
Kemp, Judge. 

Jmisdiotion— Befamatlon of oharao- 
ter— Suit for damagres. 

Case No. 2694 of 1868. 

Special Appeal from a decision passed hy 
Mr, F. L. Beaufort Judge of the2\-P€r' 
gunnahs, dated the 27th August 1863, mo- 
difying ctdecision of Mr, H, C, Bell, Prin- 
cipal Sudder Ameen of that District, 
dated the 29th October 1862. 

Eanoo Mundle (Plaintiff) Appellant^ 

versus 

Rahumoollah Mundle and others (Defend- 
ants) Respondents, 

Roy Sreenath Sein for Appellant. 

No one for Respondents. 

ACiTil action for damages lies for defamation of 
cbiracter. 

Norman^ C. J. — Tub plaintiff sued for 
damages for defamation. The Principal 
Sudder Ameen found that the defendants 
abused the plaintiff, making use of such 
expressions as tended to lower him in 
the eyes of others. The words which 
are of the coarsest abuse, do undoubtedly 
impute that to the plaintiff which would, if 
believed, have been hurtful to the feelings 
of his family and have lowered his 
character in respect of his caste, and the 



uttering of them^ therefore, amounts to an 
offence under Section 499 of the Penal Code. 
Applying the test familiar to English Law, 
the uttering of the words in question, stand- 
ing by itself, was a wrong, and therefore 
gave to the individual aggrieved by it a 
right of action independently of any proof 
of special damage or actual pecuniary injury 
[see Roscoe on Evidence, page 537). The 
Principal Sudder Ameen gave judgment for 
the plaintiff for 1 rupee damages and full 
costs. The Judge reversed this decision, 
admitting that there was ground for complaint 
to a Magistrate, but saying that there was 
no ground for a Civil action for damages. 
For the reasons above given, we think this 
opinion is erroneous, and we therefore 
reverse the decision of the Judge and affirm 
that of the first Court, with costs and 
interest. 

No doubt, actions for slander are often 
vexatious. But to prevent people from 
tnking the law into their own hands, and for 
the preservation of peace and order, it is a 
matter of the greatest importance tJint Courts 
of Justice should afford an effectual remedy 
to persons feeling themselves aggrieved bj 
wanton and virulent abuse. 



The8th Juue 1861. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Jbease (Oanoelment of). 

Case No. 3350 of 1863. 

Special Appeal from a decision passed by 
the Judge of Pnmeah, dated the 25tk 
August 1863, affirming a decision of the 
Principal .Sudder Ameen of that District^ 
dated the 20th November 1862. 

Omritnath Tewaree (Plaintiflf) Appellant, 

versus 

Buggoo Singh and others (Defendants) 
Respondents. 

Baboo Banee Madub Banerjee for 
Appellant. 

Mr. John Baptist and Baboo Greeja Sunhur 
Muzoomdar for Respondents. 

A landlord may caooel a lease on an a^iudged arrear, 
before the expiration of the term of it. 

Steer, /.—The plaintiff sues for mesne 
profits for 1265 and for arrears of rent due 
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from tenants lirhich he liae been prevented 
from realiziug by the act of the defendant. 

It nppears that the plaintiff who waa 
n farmer defaulted to pay his rents. The 
landlord sued him, got decrees against him, 
appointed a seziiwal to collect the rents, 
afterwards cniicelled the farm, and put the 
defendant Buggoo Sing upon the property as 
a (^utneedar. 

It is urged that the Court below has re- 
(TCM'ded the appointment of a sezawal as the 
eancelment of the lease ; but'the Court below 
distinctly says that the landlord first a|;- 
tttched the plaintiffs lands through a seza- 
wut, and afterwards cancelled the lease, 
Tlie Hppoinr^ient of the sezawal was one 
measure ; the caocelment of the lease was 
another. They are two distinct acts, and 
there is no ground for supposing that the 
X»ower Court viewed the appointment of the 
sezawal as the act which cancelled the lease. 

It is also objected that there is no proof 
that the landlord cancelled the lease ; but 
the Judge has found as a fact that he did 
eaucel the lease, and putting in of a new 
iBon is clear proof of it. 

It is next objected that neither of the 
Courts have expressed any opinion as to 
whether the defendant was not liable to 
in;ike good the outstanding arrears of rents 
due to the plaintiff from the tenantry. But 
the Courts have dismissed the whole claim 
of the plaintiff, and have thus decided that 
the plnintiff is not entitled to recover. The 
liundiord, in the exercise of a legal right, 
Las turned out the plaintiff and put another 
man in. The plaintiff may have arrears due 
to him from the tenantry and, if so, he can sue 
tliem for it ; but the defendants have done no 
wrong that they should be held liable to pay 
tikese arrears to the plaintiff. 

it is objected, fiually, that the landlord 
h:Mi no power lo cancel the lease before the 
expiration of the term of it, and that all he 
Could do was to appoint a receiver to make 
the collections. But there is clear authority 
iu Regulatiun Vlllof 1819 and in Construc- 
tions 42 and 1205 for the oauoelmeot of a 
lease on an adjudged arrear ; and as in the 
present case tfiere is no question that decrees 
had been given against the plaintiff, and it is 
not pleaded that those arrears were satisfied, 
the landlord was clearly warranted in can- 
celling the lease. 

None of these grounds being \n oiir Opinion 
valid, wo support the judgment, and dismiss 
the special appeal with costs. 



The 8th June 1864. 

Present : 

The Hon'ble G* Campbell and F. A. Glover, 
Judges, 

Traosferabl* tenor* — Sellnqoiftli* 
ment. 

Case No. 3013 of 1863. 

Special Appeal from a decision passed b^ 
the Additional Principal Sudder Ameen 
of Dacca, dated the \9th August 1863, 
reversing a decision of the Moontiffoj 
that District, dated the 9th Noven^r 
1862. 

Chuuderraonee Nya Bhooshun and another 
(Defendants) Appellants^ 

versus 

Sumbhoo Chunder Chuckerbutty (Plaintiff) 
Respondent. 

Baboos Chunder Madhub Ghose and Romesk 
Chunder Milter for Appellants. 

Baboo Kallg Mohan Doss for Respondeat. 

A voluntary abandonment of a permanent and traos- 
ferabLe tenure, for a long period without any inevitable 
force, major or other cause beyond the power of Uie 
holder, k tautamount to an express rclinqni«hment if 
a man so abandons his holding for years, neither he oor 
any one under him can reclami it. 

Campbell, J. — The facts are foond firora 
the depositions of the zemindars, viz, that 
one Rammoney originally held the disputed 
howla. He deserted it, leaving the rent 
unpaid. Several years aftei% the present 
plaintiff came to the landlord, alleging rhnt 
he had a mortgage on the tenure, produced 
the pottah, surrendered it, and took a new 
pottah in his own favor. Two years 
after that, the original zemindar having in 
the meant ime died, the defendant (now 
special appellant) came to his son alleging 
a purchase from Rammoney and obtain^ a 
potiah, on the strength of which he ousted 
the plain liff. The Lower Appellate Court, 
on the ground that plaintiff's pottah is prior 
to defendant's pottah, decreed in favor of 
pluintiif. 

Special appellant urges that he holds ander 
llnnnnoney, not under a new title, and thut 
the relinqUishmeut of Rammoney has uo( 
been found. But we think that it has beea 
found as a fact, on the deposition of the 
zemindars, that Rammoney relinquished tho 
laud. 

Appellant further urges that the howla 
being a permanent and transferable tenure, 
mere abandonment is not a valid relinqoisli- 
ment ; that the Zemindar Was boaud to 
proceed against the tenure iU' due cotirN 
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df taw. But w€ thiuk timt ii volunUry 
ilMindonmeut for a long period without any 
inenUble rorce^ nnijor or olhei* cau«e beyond 
the power of the Uoldei", must be coosidererd 
tobeequAl to un express relinquishment ; and 
that, if ft mftu so abandons his holding for 
years, ueitlier lie nor any ooe under bim can 
reclaim it. 

Considering, therefore, th^t Rnmmoney's 
right had litpstfd, and thnt defendant took an 
entirely new title, we dismiss the appeal 
with costs. 



The 8th June 1864. 
Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

Partition— Tenant rights. 

Case No. 3356 of 1863. 

Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 26eh 
August 1863, affirming n decree of the 
Principal Sadder Ameen of that District^ 
dated the 13/A May 1863. 

Nuthoo Lall Chowdhry and others 
(Plaintiffs) AppellantSy 

versus 
Saadat Lull and others (Defendants) 

/lespon/ients. 

Mr. John Haptist for Appellants. 

Bahoos Mohesh Chnnder Chowdhry and 

Kaiiy Mohun Doss for Respontlents. 

A butwara does not extinguish rts; hts of tenants ; and 
the mera circumstance that one of the proprietors of the 
estate was himself the tenant, does n«»t destroy his 
tenant-rijfht, because another of the proprietors has ha4 
the land allotted as part of his share of the divided 
estate. 

Steer, J, — It appears that the plaintiff 
and defendant were joint owners of a pro- 
|)erty in which one Knm Dyal held as a 
tenant the garden in dispute. The defend- 
ftut bought his tenant-right from Rain Dyal, 
aiHl, ill abuiwara afterwards made, the garden 
fell to the lot of the plaintiff. The pluintitf 
Dow sues to dispossess the defendant, and 
bis suit has been disiuissed on the ground 
that Ram Dyal was the tenant of the 
f^Att, and Uiat he sold his tenant-right to 
the defendant. 

It is contended in special appeal that the 
Lower Court has accepted as evidence cer- 
tain ftirkhutties which were not admissible 



as such ( but t4ie Judge did not rely upon 
these farkhutties alone, so that hid judgment 
is not open to objection on the ground 
taken. 

It is then contended that, as there was a 
butwara between plaintiff and defendant^ 
and the disputed lands were allotted to the 
plaintiff, no claim of any prior existing 
tenant-right can be set up by the defendant* 
This objection is not taken in the written 
grounds of special appeal ; and we are of 
opinion that the butwara between the 
plaintiff and defendant did not extinguish 
the rights of tenants ; that, if there was a 
tenant of the garden at the time of the 
butwara, that tenant continued to be tenant 
after the butwara, and the mere circumstance 
tiint one of the proprietors of the estate was 
himself the tenant, does not destroy his 
tenant-right, because another of the pro- 
prietors has had the land allotted as part of 
his share of the divided estate. On these 
grounds, we dismiss the special appeal with 
costs. 



The 8th June 1864. 

Present : 

The Hon*ble C. Steer and E. P. Levinge, 
Judges. 

Section 39 Act VZZZ of 1859— StI- 
denoe— IKiovinentB not filed with 
plaint — Stamp. 

Case No. 3355 of 1868. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24- 
Pergunnahs, dated the 27th August 1863, 
reversing a decision of the Moonsijff of 
that District, dated the SOth January 
1863. 

Atta Oollah Handle (Defendant) 
Appellant, 

versus 

Sukeeooddeen Turupdnr (Plaintiff) 

Respondent, 

Baboo Juddoonath Mookerjee for Appellant. 

Mr. /?. E, Twidale for Respondent 

According to Section 39 Act VIII of 1859, a Lotrer 
Court may receive in evidfiice from the plaintiff a 
document {e. g. a pottah on which he relies) not filed 
with the plaint, on beinc; satisfied of its bond fides aod 
reliableness. The pottali bein|; on plain paper, does not 
render it invalid. 

T.evinge, J. — The sole question in this 
case is — had the Lower Appellate Court 
power to receive a pottah relied on by the 
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plaintiff not filed with Uie plaint ? We bold 
the Court had, and that a Conrt can receive 
a document in evidence from the plain tiff, 
not filed with the plaint on being thoroughly 
satisfied that the document is in every re- 
spect bon&fide and worthy to be relied on ; 
vide Act VIII of 1859, Section 89 ; and on 
special appeal we cannot interfere with that 
discretion. The pottah being on plain paper, 
does not render it invalid. Appeal dismissed 
with costs* 



The 8th June 1864. 

JVesent ; 

The Hon'ble G. Campbell and F. A. Glover, 
Judges. 

^doptton— Xnlierltai&oe—Blndoo Wl • 
dow— Xiiiiiitatlon. 

Case No. 2966 of 1863. 

Special Appeal from a decision passed by 
the Judge of Hajshahye, dated the 28M 
July 1868, affirming a decision of the 
Principal Sudder Ameen of that District^ 
dated the lOth January 1863. 

B^idha Eissoree Dossee (Plaintiff) Appellant, 

versus 

Guthee Kissen Sircar (Defendant) 
Respondent, 

Baboo Bhuggohutty Churn Ghose for 
Appellant. 

Baboo Mohinee Mohun Roy for Respondent. 

In a suit bv a daughter to inherit immoveable pro- 

nbv setting aside the adoption of the defendant made 
er mother (a Hindoo widow), — Hkld that the 
plaintiffs caose of action arose from the date of the 
adoption, and that her suit was governed by 1 2 years* 
limitation from that date. 

Campbell, «/!— In this case plaintiff sues 
for certain immoveable property by setting 
aside an adoption. The adoption took place 
(as stated by the pleader for plaintiff, sppcial 
appellant) in 1249. The adopting mother 
died in 1258. Plaintiff, her daughter, 
brought this suit in 1269. Subsequent to 
the mother's death, the plaintiff claimed the 
property under Act XIX of 1841, but 6 
months having elapsed, the Judge refused to 
hear her. The Judge thinks the plaintiff is 
barred by the expiry of one year under 
Clause 5 Section I of Act XIV of 1859 ; 
also that her cause of action arose from the 
date of the adoption, and that she is barred 
by the expiry of 6 years from that date. 



As in the iummary suit the Judge passed 
no decision or order whatever which plaint- 
iff desires to set aside, we do not think that 
the one year rule of limitation applies. Wo 
also think that the 6 years* rnle can in no 
sense apply to this suit of inheritance for 
immoveable property. But we are clearly of 
opinion that the Judge was right in con* 
sidoring that the cause of action arose from 
the date of the adoption. That is not an 
alienation of the widow's rights. It is a 
proceeding by which the widow's rights nre 
absolutely determined and vested in another. 
From the moment of the adoption, defend- 
ant acquitted a status as owner of the 
property altogether adverse to plaintiff. 
There was an adverse possession of which 
plaintiff as daughter of the house could not 
possibly have been ignorant. The mother 
ceased to hold as widow, and could only con* 
tinue to hold avowedly before the world is 
guardinn of the son. On this ground, more 
than 12 years having elapsed since defend- 
ant was cot up as adverse owner, we dismiM 
the appeal with oosts. 



The 9th June 1864. 

Present : 

The Hon'ble J. P. Norman, Offidating 
Chief Justice, and the Hon'ble F. B. 
Kemp, Judge. 

Section 138 Act VXXX of 1S59— Doty 

of Court to Bend for records. 

CaseNo. 2717 of 1863. 

Special Appeal from a decision passsd by 
the Judge of Patna, dated the 28M 
•January 1863, affirming a decision of 
the Moonsiffof that District, dated the 
29th July 1862. 

Mussamut Jnnokee Bebee (Plaintiff) 
Appellant, 

versus 

Shah Habeebnl Hossein (Defendant) 

Respondent. 

Baboo Bama Chum Banerjee for Appellant. 

Baboo Dehendernarain Base and Moulm 

Murhummut Hossein for Respondent. 

Under Section 188 Act VIII of 1869 a Court 10 Bot 
bound to send for the whole lecord, but only for soeh 
papers at may be tpecifioally mentioiied in the tpph- 
cati* n. 

Kemp, ./.—We think (hat this appesl 
must be dismissed. The suit of the specitl 
appellant was based upon a bill of sale which 
she did not file with her plaint, nor give^nj 
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reasou for her being uuable to do bo. She 
applied subsequently in ft general way to 
the Court of first instance to send for re- 
cords, without specifying the particular docu- 
meut or documents upon which she relied, 
and which she wished the Court to inspect. 

It is now urged that, under Section 138, 
the Lower Court was bound to send for ^ the 
whole record ; but we think that this is a 
wrong construction of that Section, the duty 
of the Court under it being confined to 
sending for such papers as may be specifi- 
cally mentioned in the application. 

The appeal is dismissed with costs and 
interest. 



The 9th June 1864. 

Present : 

The Hon'ble W. S. Setoo-Karr and E. 
Jackson, Judges, 

Beaumptlon Frooeedingrs— J^uiadlo- 
tion (of Civil Court). 

Cases Nos. 446 and 470 of 1863. 

Regular Appeals Jrom decisions passed by 
Baboo Gunga Churn Shame, Principal 
Sudder Ameen of Dacca, dated respective- 
ly the 27th May and the \5th June 1863. 

Case No. 446. 

The Collector of Dacca (Defendant) 
Appellant, 

versus 

Kisben Kishore Chatter) ee and others 
(Plain tiflTs) and others (Defendants) 
Respondents, 

Bsboo Kishen Kishore Ghose for Appellant* 
Jtff. JJ. r. Allan for Respondents. 

Case No. 470. 

Jtigo Bundhoo Bose and others (Plaintiffs) 
Appellants^ 

versus 

The Collector of Dacca and others 
(Defendants) Respondents. 



Baboos Dwarkanath Mitter and Ohunder 
Madhub Ghose for Appellants. 

Mr, R, T, Allan and Baboo Kishen Kishore 
Ghose for Respondents. 

If lands adjudged to Government in a resumption 
suit, diluviate and reform on the same site, Govern- 
ment does not thereby lose its rights to them, nor is it 
obliged to institute wholly nevr proceedings. Diluvioa 
does not create any new right. 

Resumption proceedings are final and not liable to 
question by .the Civil Courts. But when proceedint^a 
take place in the nature of extensive seltlemenis with 
other parties after intermediate and temporar^r settle- 
menu, and acts are done wholly without jurisdiction 
or lands are taken not included in the original decree, 
there should be a remedy to parties deeming them- 
selves to have been wronged thereby. 

Setqn-Karr, J". — These two suits arise 
out of the following circumstances : — The 
Resumption Authorities instituted a suit for 
the resumption of a large chur termed 
Mudun Saukar, and obtuiued a decree for 
the same on the 11th of November 1846. 
This was subsequently confirmed by the 
Judges of the Sadder Court, actiug as Special 
Comtnissiouers, on the 28th of February 1855. 
Both the plaintiffs In the two suits were 
parties to the resumption proceedings. Tiie 
decree of 1855 was followed up in 1857 by 
certain proceedings of the Bevenue Author- 
ities, who made settlements of the chur in 
question ; and though the present plaintiflTs 
objected to the proceedings and claimed por- 
tions of the chur as diluviatod and reformed 
lauds qf their own, they were unsuccessful, 
the Judge, as Special Commissioner, having 
approved of the proceedings of the Bevenue 
Authorities. 

Both the plaintiffs have now sued for por- 
tions of the lands taken by the Deputy Col- 
lector in 1857, as wrongly included in the 
chur called Mudun Sankar. la case No« 
446 the claim has been decreed, and in case 
No. 470 it has been dismissed* 

The appeal in case No. 446 has been first 
argued before us on the part of Government, 
on the ground that the resumption proceed- 
ings, commencing in 1846, and terminating 
in 1857y are final, and are not liable to be 
questioned by the Civil Courts under the 
precedent of Har Gobindo Bose, page 131, 
Summary Decisions of the late Sudder 
Court, and other decisions for 1850, page 
459, and 1851, page 454. And it is urged 
that the Lower Court has wrongly overruled 
this plea, on the ground that Act IX of 



Digitized by 



Googk 



274 



CIVIL RUUNQS. 



[JuQe 



1847 applies. On tlie other liand, it is 
urged for the successful plaintiff that, when 
the lands diluviated and reformed, as the 
Deputy Collector in his proceedings of 
1857 admits thai they did, Qovernment had 
110 right to Iny hand on them until 10 years 
had elapsed, and until a survey had taken 
place, as provided for hy Section 7 of Act 
IX of 1847. Neither of these formalities 
have, it is contended, heen observed. W« 
have lieard l>oth parties at some considerable 
length on this point of jurisdiction, and we 
lire of opinion that the reasons given hy the 
Lower Court for overruling the same in the 
pluintiiTs favor are not quite sound. The 
suits pending and appealable before Sp<*cial 
Commissioners for resumption would be 
exempted from the operation of the Act 
by Section 9 of the same, and there is no 
validity in the argument that, if any of the 
lauds adjudged to Government by the Ue- 
sumption Authorities should have diluviated 
and reformed on the same spot, Govern meut 
would thereby lose its right to the same, and 
would be compelled to institute wholly new 
proceedings ; still less can we hold that the 
act of diluvion created any new light in the 
plain tiffs favor. 

But the reasons which, on Uie whole, have 
induced us to enquire into the merits of this 
case» are thai we are not satisfied that the 
proceedings of the Revenue Authorities of 
1857 were, in reality, fHoeeedings which 
merely carried out execution of the decrees 
|raiued by Government in 1846 and in 1855. 
We fully recognize the correctness of the 
principles laid down on several occasions by 
the late Sudder Court, that resumfHiou pro- 
ceedings are final, and are not liable to 
question by the Civil Courts. But the |iro- 
ceedings of the Deputy Collector of 1857 
seem to ns to have been something more 
than mere proceedings in execution of decree. 
They were proceedings in the nature of 
extensive settlements with other parties, 
hhev intermediate and temporary settlements 
had taken place ; and we think it consonant 
to law and justice, as -well as not opposed to 
the precedents of the late Sadder Court thai 
if, on such occasions, nets sJiould be done 
wholly without jurisdiction, or lauds should 
be taken not included in the original decree, 
lliere should be a remedy to parties deeming 
themselves to have been wronged thereby. 

In this view we have heard case No. 446 
ou its merits. But being of opinion that the 
decree of the Lower Court in the plaintiflT's 
favor was extremely confused, illogical, and 
uuiutelligible, we very soon called oa the 



respondent to support it by the maps aud 
evidence. The maps, we find, filed iu tliis 
case, are of an extremely cumbrous and dif- 
fuse character, and reflect great discredit on 
the officials who prepared such uumniingeable 
documents ; but on a careful coin}>ari8oii of 
them, we found that, so far from supporting 
the plaintiffs' claim, they wholly made out 
that of the defendant. The maps which, iu 
their main features, are perfectly reconcile- 
able, show clearly that the plaintiffs are at- 
tempting to take the best part of what is reallj 
Muduu Sankar Chur, or the chur of which 
Government has been declared the owner; 
that the main stream of the Puddha did £ow 
to the west of this chur, and not in the place 
which the plaintif]^ would assign to it; aud 
that the simple explanation of the f>re8ent 
vexatious claim raised by the plaintiffs is to 
be found in the facts stated hy the Judge and 
Special Commissioner iu 1861, namely, that 
a small branch of the main river had gradually 
widened and opened a channel through the 
Chur Muduu Saukar, thus catting the pro- 
perty of Government into two pieces, and 
suggesting to plaintifls the notion of coming 
forward and claiming the same as part of 
Chur Kishtonuggur alias Mahadebpore and 
Uanicknuggur. Tiie plaintiffs have very 
little evideuce to adduce except the maps, 
and that of no positive value ; and, as already 
remarked, the maps, when carefully examined, 
entirely establish the position aud claim of 
the defendant. 

The two decisions of the Lower Court art, 
moreover, wholly irreeoncileable and iucoa- 
sistent with each other, and the order in case 
No. 446, giving the plaintiffs* lauds ou the 
western branch of the Puddha, with a con- 
fused definition of (heir plan, is almost qd- 
intelligible, and would certainly have been 
quite impossible to exj^ute. 

Case No. 470, it is admitted, was iaci4>able 
of being argued in appeal. 

We have, consequently, now only to restore 
matters to their original position, by decree- 
ing the appeal in csEse No. 446, aud dismiss- 
ing the same iu No. 470. Government will 
get its separate and entire costs in the 
actions, and bo will the other defendants 
who have eupfortod the Government. 
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The 9th June 1864. 
Preaent : 

TheHon'bleJ. P.Norman, Officiating Chief 
Justice^ and the Hoa'ble F. B. Kemp, 
Judge* 

Rlgrbts of iriBher J. 
Case No. 2013 of 1863. 

Special Appeal from a decision passed hy 
Baboo Tarucknnth Sein^ Principal 
Sudder Ameen af the 24-Pergunnahs, 
dated the 23rd December 1862, affirming 
a decision of Baboo Peary Lall BanerjeCy 
Moonsiff of Chowkey Putterghatta^ dated 
the \Oth May 1861. 

Ram Dass Surroah and others (Plaintiffs) 
Appellants^ 

versus 

Sonaton Groohoo and others (Defendants) 
Respondents. 

Baboo Otool Chunder Mooherjee for 
Appellants. 

Baboo Prosunno Coomar Sein for 

Respondents. 

i his no riflfht to erect a bund on hit own Itnd so as 
to intercept the paseage of fish in a nataral stream, and 
thereby render J?*s right of fishery less profitable. But 
ifthe bund has existed for many years without com- 
pUiit, B'b right of fishery must be deemed subject to 
i's right to keep up the buod. 

Norman^ C, t/.^-Tnis is a suit for the 
interruption of a fishery right. The plnintiflf 
clfttms as the lessee of an exclusive right of 
^AvdTj in a khall which passes through the 
estate of the proprietors of Nowparah, and 
alleges that one Ahmed Muudul obstructed 
the passage of fish by putting up a bund 
across the khall in his own hind on the 
western extremity, or mouth of the khall ; 
that Sonatun Goohoo obstructed the south- 
eastern mouth, and Ram Naraiu Miindul, 
the north-eastern mouth ; and that the two 
latter defendants caught fish within the 
limits of the plaintiffs fishery. The first 
Court found that the only obstruction to the 
passage offish was by the bund on the west, 
bot that tilts bund being on the land of 
Ahmed, he had a right to erect it. It also 
fooDd that the other defendants had caught no 
fiah by putting up bars on any land on which 
the plaiotifi^s julkur exists, and dismissed 
the suit. The Principal Siidder Ameen, on 
appeal, found that the bund put up by 
Ahmed was not a new erection, by which he 
meant that it existed in 1842, at the time of 
M Act IV award, which was in evidence, 
and on other points affirmed the decision of 
the Court below. 



Tho plnintifi* appeals and urges before us 
that he has a right of action if the defendants, 
by putting up bunds on their own land, inter- 
cepted the passage of fish in the khall, 
which is a natural stream, and thereby ren- 
dered his right of fishery less profitable ; and 
he referred us on the subject to a passage in 
Kent's Commentnries, where the case of 
Weiil versus Hornby, 7 East, 195, is cited 
and relied on. We accede to his argument 
so far as to agree in the soundness of the 
proposition of law. But we find that the 
light of fishery must, after the lapse of so 
many years, bo deemed to be subject to the 
right of Alimed to keep up the bund as it 
formerly existed ; and, as no interruption by 
any one else is proved, the judgment of tho 
Principal Sudder Ameen dismissing the 
appeal was correct, and we dismiss this 
appeal with costs and interest. 



The 9th June 1864. 

Present : 

The Hon'ble C. B. Trevor and G. 
Campbell, Judges. 

ReBumed XiakheraJ lands — Suit 
airainst dependant talookdar for 
confirmation of possession and 
Injonetion air&tnst Waste. 

Case No. 1858 of 1863. 
Special Appeal from a decision passed by 
Mr. E. 8. Pearson^ Judge of Tirhooty 
dated the 24M March 1863, affirming a 
decision passed by Baboo Ram Yad Lai, 
Moonsiff of Butwarah, dated the 13M 
November 1862. 

Mugnee Ram Chowdhry and others 
( Defendan ts ; Appellants, 

versus 

Baboo Gunesh Dutt Singh (Plaintiff) 
Respondent. 

Baboo Cally Prosunno Dutt for Appellants. 

Messrs, G. C. Paul and J. Baptist and 
Moo7ishee Ameer Alt for Respondent. 

A zemindar cannot 8ue a dependant talookdar (the 
possessor of re<)umed lakheraj lands) for confirmation 
of possession and for an injunction to prevent him from 
committing waste. The only possession that a zemindar 
can obtain after a decree for resumption is a constructive 
one derived from the receipt of rent from the tenant. 
The digging of a well by the talookdar is not an act of 
waste requiring a perpetual injunction. 

Trevor, J. — Plaintiff in this case sued as 
zemindar for a confirmation of Ui0 possession 
over 4 beeghas of land, and for an injunction 
on the defendant restraining him, a tenant 
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of the plaintiff, from digging a tank without 
the permission of the zemindar. The plaint- 
iff alleged that the 4 beeghas in suit is a 
portion of 91 beeghas which were resumed in 
1831 ; that, by this resumption, his title as 
zemindar was clearly established. 

The defendant pleaded that, of the land 
claimed by him, beegba 1-10-10 was held 
by him as mafee, beegha 1-5-10 ns enam, 
and that beegha 1-4 belonged to Gowree 
Dutt, as his mouroosee jote under the 
plaintiff. 

Both the Lower Courts seemed to con- 
sider the suit as one of resumption, and after 
an enquiry of that nature, decreed the plaint- 
iff's claim. 

Defendant now appeals specially, urging 
that the Lower Courts have quite misunder- 
stood the nature of the present suit ; but, 
before entering upon that question, the 
point which seemed to the Court to require 
determination was this, viz. — Is plaintiff's 
present suit tenable or not ? The plaintiff 
represents himself as zemindar over the de- 
fendant, by virtue of a resumption proceed- 
ing instituted by him under Section 30 of 
Begulution II of 1819 and passed in 1832. 
The resumption, at his instance, of the lands 
covered by the present suit, constitutes him 
the zemindar of it. It is not alleged that that 
resumption decree has ever been carried out 
by the collection of rents. But even admit- 
ting for argument's sake that it was, it is 
clear according to the plaintiff's statement 
that the defendant, the possessor of the re- 
' sumed lakheraj land, is, as regaVds the plaint- 
iff, in the light of a dependant talookdar 
(Regulation XIX of 1793 Section 6), that 
is, of a person holding a tenure intermediate 
between ryots and the zemindur, in which 
he has a beneficial interest which is trans- 
ferable by sale or otherwise. Such being the 
status of the parties, according to plaintiff's 
allegation, the question remuins. Can the 
zemindar sue for confirmation of possession 
and an injunction to prevent his under-tenant 
from committing waste? We are clearly 
of opinion that he cannot. The only 
possession that the plaintiff can obtain 
after a decree of resumption, is the con- 
structive one derived from the receipt of 
rent from his tennnt. That step he has never 
taken, and, therefore, a confirmation of pos- 
session merely on paper is out of the ques- 
tion. As to the demand for an injunction, 
we are of opinion that a talookdar inter- 
mediate between the ryot and the zemin- 
dor, has full power to dig tanks in his 
tenure in which he holds a beneiicial inter- 



est; that, consequently, that act is not one 
of waste requiring a perpetual injunction. 
At the same time, when assessing the. de- 
pendant talookdar, the zemindar can assess 
the land covered by the tank, so as to suflfer 
no loss from the act of his tenant. This 
order has no reference to Gowree Dult's 
Innds, upon which, it is admitted, the execu- 
tion has not actually been made. Under 
this view we reverse tfie decrees of the 
Courts below, decreeing the special appeal; 
and under the peculiar circumstances of this 
case, we declare each party liable to pay his 
own costs in all the Courts. 



The 9th June 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

Power of Jamma-navis to grrant Boo- 
koomnamah. 

Cose No. 1814 of 1863. 

Special Appeal from a decision passed by 
Mr. James Reilt/y Principal Sudder 
Ameen of Dinagepore, dated the 24M 
March 1 863, reversing a decision passed 
by Baboo Jludtin Gopal Shome^ Moon- 
siff* of Gungarampore, dated the 17M 
April \S62. 

Hur Gobiud Kote and others (Defendants) 
Appellants, 

versus 

Japra Hafee (Plaintiff) Respondent, 

Baboo Prosunno Coomar Sein for 
Appellants. 

Mr. A. F. Lingham for Respondents 

A ryot is not competent to cont<>st the authority of « 
jummii-nuvis to grant a hookoomnamah, when the 
zemindar (though made a defendant to the suit) doei 
not appear and challenge the authority of the jumma- 
nuvi3. 

Trevor, J. — The plaintiff in this case 
sued upon a hookooinnamah which hnd been 
given to him by the jutnma-nuvis of the 
zemindnr, for possession of a certain fishery 
upon which he had incurred some small 
expense, of which he had been dispossessed 
by defendants. 

The defendants pleaded that they were in 
possession under a pottah granted to them 
by the zemindar^s gomashtah ; that the 
plaintiff's grantor had no authority to grant 
the hookoomnaraah to him ; and that the 
hookoomnamuh itself was an invalid docu- 
ment, not being drawn up in the form pre- 
scribed by Section 2 of Act X of 1859. 



Digitized by 



Googk 



186*.] 



CIVIL RULINGS. 



277 



The first Court found plain tifTs documeut 
of title, his possessioD, and dispossession not 
proved ; and he found also that the instru- 
ment propounded by the defendants was 
genuine. He, therefore, dismissed the 
plaintiff's claim. 

The Principal Sudder Ameen reversed the 
decision of the first Court, finding plaintiflfs^ 
hookoomnamah genuine, his possession un- 
der it and dispossession by defendants under 
an alleged lease, granted by a Mundulof the 
Tillage in which the fishery was situated, 



Defendants now appeal especially, urging 
tliat the jumma-nuvis had not power to 
grant a hookoomnamah, so that, even on the 
finding of the Principal Sudder Ameen, 
piaintiflTs suit should be dismissed. 

Plaintiff made the zemindar a defendant. 
The zemindar did not appear and challenge 
the authority of the jumma-nuvis. When, 
Uterefore, the Lower Court finds plaintiff's 
document genuine, we do not think it com- 
petent to a mere ryot like the defendant, to 
contest the authority of a party whose 
power the zemindar has not contested. We, 
therefore, dismiss this special appeal with 
costs. 



The 9th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 

Hindoo Ziaw— Sale of Ancestral pro- 
perty for debts of ancestor. 

Case No. 2859 of 1863. 

Special Appeal from a decision passed by 
Mr. R, Thompson^ Officiating Judge of 
Nuddea, dated the I4th August 1863, 
affirming a decision passed by Baboo 
Nobin Kishen Palit, Principal Sudder 
Ameen of Meherpore, dated the 8th 
September 1862. 

GungaNarain Paul (Plaiutiff) Appellant, 

versus 

Umeah Chuuder Boae and others (Defend- 
ants) Respondents, 



Mr, W, A. Montriou and Baboo Prosunno 
Coomar Sein for Appellant. 

Baboos Kally Prosunno Dutt and Doorga 
Doss Dutt for Respondents. 

According to Hindoo Law, a man's property is liable 
for his debts, and property descends to an heir hardened 
with the debts of the ancestor, which must all be satis- 
fied before the heir can be said to have any interest in 
the property at all. 

Where a decree was obtained against an heir for a 
debt of the ancestor, but before the property was sold 
in execution of such decree, the property was attached 
aud sold in execution of d second decree for a personal 
debt of the heir, — Held that the prior sale in execution 
of the second decree could give the purchaser no pre- 
ferential right in the projierty over the subsequent pur- 
chaser in ex«oution of the first decree. 

Lochy J, — One Choonee Lai died indebted. 
Previous to his death, a suit had beea 
brought against him to recover the anoiount 
of a bond, and the decree passed against 
Monee Lai, nephew of the deceased, who, 
claiming under a will, had taken possession 
of the deceased's property, and obtained a 
certificate to administer to the estate. Execu- 
tion was taken out, and Monzah Chittra, the 
property in dispute, was attached by the 
judgment-creditor in Srabun 1268. lu the 
course of the same year, another suit by a 
different party was instituted against Monee 
Lai and his two brothers for a personal debt, 
and a decree obtained. Execution was taken 
out, and the same village attached in 
Aghran 1268, and the rights and interests 
of the judgment-debtors sold in Magh 
of the same year ; subsequenlly, the pro- 
perty was sold in Chyet 1268 in executiou 
of the first mentioned decree. 

The contest now is between the auction 
purchasers. Plaintiff alleges that he stands 
in the shoes of Choonee Lai to whom the 
property originally belonged, and for whose 
debts it was liable, and against whom, as re- 
represented by Monee Lai, decree was exe- 
cuted and the property attached ; that the 
estate of Choonee Lai is primarily liable for 
his debts, and as the attachment under which 
the property was sold and purchased by the 
plaintiff, it cannot be superseded by a subse- 
quent attachment made by another party in 
a decree for a personal debt of Monee Lai. 

The defendant urges that, though the other 
executiou was first in time, tho. sale under 
which he purchased took place first, and, 
thereforci when the second sale was made, 
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there was noihiug to sell : and under the 
provisions of Section 170 Act VIII of 1859, 
a second attachment is clearly contemphited, 
and the doctrine of caveat emptor must be 
applied .to the plaintiff's purchase. 

The Lower Courts have dismissed the suit, 
the Judge considering that plaintiff failed to 
use due diligence in bringing tlie properly to 
sale. 

By Hindoo Law a man's property is liable 
for his debts, and property descends to an 
heir burdened with the debts of the ancestor, 
which must all be satisfied before the heir 
can be said to have any interest in the pro- 
perty at all. Both decrees referred to in 
this case ^ere given against Monee Lai, but 
With this essential difference, that in the first, 
under which plaintiff purchased, Monee Lai 
was the representative of his uncle, Choonee 
Lnl, and the property was sold for the debt 
of Ohoonee Lai, for which it was legally 
liable, and which liability it was necessary to 
satisfy before any right in the property 
accrued to Monee Lai. The second decree 
was for the personal debt of Monee Lai, and 
the rights and interests of Monee Lai in the 
property were sold to satisfy that debt. But 
his rights and interests amounted to nothing, 
so long as the debt of Choonee Lai remained 
unsatisfied, and in purchasing the rights and 
interest of Monee Lai, the defendant pur- 
chased nothing but a bag of wind. No 
doubt he might, at the time of the second 
sale, have paid Choonee Ltil's debt ; but fail- 
ing to do so, the fact of his sale being prior 
in time, cannot give him a preferential right 
to the property, or enable him to keep out 
the plaintiff auction -purchaser, who has 
really purchased the rights and interests of 
Choonee Lai, for whose debt the property 
was primarily liable. Under this view of 
tlie case, we reverse the decision of the 
Lower Court, and give a decree for the 
plaintiff with all costs. 



The 9th June 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

Sale for arrears of SeTenue— X.liiilta- 
tion— Title of auetlon-paroliaser. 

Case No. 1861 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Pumeah, 
da fed the 22nd April 1863, reversing a 
decision passed by the Moonsiff of that 
Ihstrict, dated the 22nd December 1862. 

Baboo pheput Sing (Plaintiff) Appellant, 

versus 

Mothooranath Jah (Defendant) Respondent. 

Mr. H, Stainforth and Baboos Homanath 
Bose and Bunsee Buddun Mitter for 
Appellant. 

Mr, J. Baptist for Respondent. 

The title of an auctioD-purehaser at a sale for arrean 
of revenne accrues not from the date of sale, but from 
the date on which the sale was confirmed and certificate 
granted under Section 20 Act I of 1845. 

Campbell, /.—The question in this case 
is whether the title of an auction -purchaser 
at a sale for arrears of revenue accrued from 
(he day of sale or from the day on which 
the sale was confirmed and certificate grant- 
ed under Section 20 Act I of 1845 ; aod 
thence, whether the right to sue for resump- 
tion under Clause 14 Section 1 of Act XIV 
of 1859 extends to 12 years from the former 
or from the latter date* 

We think that, as the purchaser can 
exercise no rights of ownership under his 
purchase, nor protect himself against alieaa- 
tion or waste till he receives the certificate, 
his title must be considered to accrue from 
that date only. In that view this suit is 
within time, and we remand it to the Lower 
Appellate Court to be tried on the merits. 
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The 9tb Jane 1864. 



Present : 



The Hon'bleC. B. Trevor and G. Campbell, 
Judges, 

Woktiraree Ryot (lUgrbts of). 

Case No. 1862 of 1863. 

Special Appeal jrom a decision passed by 
the Principal Sudder Ameen of Pur- 
neah, dated the 15M May 1863, affirming 
a decision passed by the Moonsiff oj that 
Diitricty dated the 26th February 1863. 

Baboo Dheput Sing (Plaintiff) Appellant,* 

versus 

Halttl Khoory Chowdhry (Defendant) 
Respondent, 

Baboo Bungsee Buddun Mitter for 
Appellant. 

Mr, A. F, Lingham and Baboo Kally 
Sissen Sein for Respondent. 

A moliararee ryot may build a well on his land or 
do tnythiog that does not bo entirely destroy the land as 
totDdaoger the semindar*s ground-rent. 

Campbell, J.— The special appellant, the 
zemindar, seeks to restrain the defendant a 
ryot from building a well ou his land. The 
defendant has a transferable tenure purchas- 
ed at auction, and it is even found to be a 
mokururee holding. Under snch circum* 
stsQces we are clearly of opinion that the pi atn t- 
iff can have no ground for restraining the de- 
fendant from building a well at his pleasure, 
or doing anything which does not so entire- 
ly destroy the land as to endanger plaintiff's 
groand-rent. We therefore dismiss the 
&PM with costs. 



lite 10th June 1864. 

Prestut : 

The Hon'ble C. B. Trevor and 0. Campbell, 
Judges, 

Salo In ezeotitton—Xiiinitattoii— Title 
of auction- purchaser. 

Case No. 1869 of 1863. 

Special Appeal from a decision paused by 
Moulvee Mahomed JVazim Khan, Princi- 
pal Sudder Ameen of Mymensingh, dated 
the \ St April 1863, affirming a decision 
passed by Baboo Oour Chunder Dass, 
Moonsiff of Atteah, dated the 27th 
August 1862. 

Kalee Dass Neogee (Plaintiff) Appellant, 

versus 

Hur Nath Roy Chowdhry and others 

(Defendants) Respondents, 

« 

Babooi Romesh Chunder Mitter and 

Sreenath Dass for Appellant 

Baboos Hem Chunder Banerjee, Dwarka- 

nath Mitter, and Dwarhanath Mooherjee 

for Respondents. 

The title of an auction-purchaser at a sale in ex- 
ecution of a decree accrues from the dale of sale, and 
not from the date on which he may obtain his sate 
certificate. 

Trevor, J, — Plaintiff sued for posses- 
sion of certain land which he purchased in 
execution of a decree. 

The defendant pleaded that plaintiffs suit 
was barred by limitation, more than 12 years 
having elapsed from the date of sale. 

The Lower Courts both dismissed plaint- 
iff's claim, he being out of Court under the 
Statute of Limitation. 

Plaintiff now appeals specially, urging 
that the 12 years count only from the date 
on which he actually got the certificate of 
sale, which will bring him within the 
Statute. 

It does not appear that there was any ap- 
peal from the sale, or that any transaction 
took place rendering plaintiff's title nnder 
the sale in any way uncertain. He simply 
contends that, as he obtained his sale certifi- 
cate two years after the sale, limitation will 
only run from that date. This argument, 
however, is futile. His title accrued on the 
date of sale, and his negligence in procuring 
his document of title from the Court, can iu 
no way prevent limitation running against 
him, his title being otherwise complete. 
We reject the special appeal with costs. 
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The 10th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

Xiimitation— Salt to recover property 
comprised in an Act XV order. 

Case No. 16 of 1864, 

Regular Appeal from a decision passed by 
Baboo Tarakant Biddgasaugur, Prin- 
cipal Sudder Ameen of Jessore, dated 
the nth October 1863. 

Rftjah Indoo Bhoosan Deb Roy (Plaiutiff) 
Appellant, 

versiM 

Hurro Nath Roy and others (Defendants) 
Respondents, 

Suit laid at rupees 5,200. 

Baboo Unnoda Persad Banerjee for 
Appellant. 

Baboo Sreenath Doss for Respondents. 

Suit to recover property comprised in an Act IV order, 
which, by an apparently fraudulent under-valuation, 
was instituted in a wron^j Court before Act XIV of 1859 
came into operation. The under-valuation having been 
brought to notice, the plaint was returned to tlie plaint- 
iff who filed it in the proper Court after that Act came 
into operation. Held that the case was governed by 
the limitation prescribed by Clause 7 Section 1 of that 
Act 

Loch^ J, — This is a suit to recover posses- 
sion of Mouzahs Gobindpore and Shnir- 
pore, which plaintiff states were included 
at the Permanent Settlement in his estate No. 
170, Gird Poorub ; that in 1245, correspond- 
ing with 1838, the defendants who are 
the proprietors of the estate known as Gird 
Puchim, ousted the plaintiff who was then a 
minor ; that, subsequently, disputes for posses- 
sion arose, and au award, adverse to the 
plaintiff, under Act IV of 1840, was passed 
in March 18o3, which was affirmed in 



appeal on 17th May 1853. Plaintiff obtained 
Iiis majority in 1261 or 1854, and brought 
the present suit on 15th May 1862. 

A preliminary objection is taken to the suit 
that plaintiff is out of time under the Law 
of Limitation, Act XIV of 1859. 

It appears that plaintiff instituted a suit 
for this property in the Sudder Araeen's 
Court on 31st December 1861, and valued 
the suit at rupees 800. As there was 
nothing in the face of the plaint to show that 
the suit had been under-valued, the case was 
admitted to the ffle, and notice served on tbe 
defendant as usual. The defendant imme- 
diately attacked the suit on the point of 
under-valuation, and the plaintiff at once 
raised it to above rupees 5,000, on which the 
Sudder Ameen, on 14th May 1862, returned 
the plaint to the plaintiff, under the 
provisions of Section 30 Act VlII of '1859, 
as the suit was beyond his jurisdiction, and 
directed him to file it in the proper Court, 
and he filed it next day in the Court of the 
Principal Sudder Ameen. 

We think that plaiutifl must be considered 
to have filed this snit after Act XIV of 1859 
came into operation, and he must take the 
consequences of his apparently fraudulent 
under-valuation of the suit when he instituted 
it in the Court of the Principal Sudder 
Ameen. Plaintiff will, therefore, be liable 
to the rules laid down in that law. Now, 
Clause 7 Section 1 of Act XIV. 1859, pre- 
scribes the period of three years from the 
date of the final order in the case, as that in 
which a suit may be brought in the Civil 
Court to contest an award under Act IV. 
1840 ; but, under the provisions of Section 
18, it was enacted that ail suits that shall l)e 
instituted within the period of two years 
from the date of the passing of the Act, 
shall be tried and determined as if this Act 
had not passed ; but all suits brought after 
the expiration of the said period shall be 
governed by this Act and no other Lnw of 
Limitation. The plaintiffs cause of action 
arose on 17th May 1853, wiien the final award 
in the Act IV case was given against him. 
He attained his majority in 1854. The Law of 
Limitation, Act XIV of 1859, was passed on 
5th May 1859, and time was given him till 
two years after passing of the Act, i. e. to 
5th May 1861, to file his suit. This ho 
failed to do. As the operation of Act XIV 
was suspended till the commencement of 
January 1862, the plaintiff, had he 
brought his action before that period, would 
have been in time under the old Law of Limit- 



Digitized by 



Googk 



1864.] 



CIVIL RULINGS. 



281 



atioo ; bu(i having filed his plaint subse- 
qaent to that law coming into force, he must 
be held to be subject to its provisions. 
Having failed to file his plaint within two 
years from the passing of the Act, the pro- 
visions of the Act as laid down in the latter 
part of Section 18, must be held applica- 
ble to his case, and by Clause 7 Section 1 
he was bound to bring his suit within three 
years from the date of the final award, or, in 
his case, from the date of his attaining 
majority. He has allowed more than nine 
years to elapse, and is, consequently, out of 
Court. We consider the suit to be barred 
by limitation, and dismiss the appeal with 
costs. 



The 10th June 1864. 

Present : 

The Hon'ble C, B. Trevor and G. Campbell, 
Judges. 

Sale— Re*Bale— Specific performance. 

Cose No. 1891 of 1863. 

Special Appeal from a decision passed hy 
the Principal Sadder Ameen of Behar, 
dated the 1th April 1863, modifying a 
decision of the Sudder Ameen of that 
District, dated the 26th July 1862. 

Maihur AH and others (Defendants) 
Appellants^ 

versus 

Sheo Sahoy Sing and others (Plain tifia) , 
Respondents. 

Baboo Dwarkanath Banerjee for 
Appellants. 

Bahoo Kallee Kissen Sein /or Respondents. 

Where the purchaser of an estate paid earnest-money, 
•nd ao time was fixed for the payment of the balance, 
wd the vendor re-sold the property within a week, — 
Held that the vendor was bound to have waited a rea- 
sonable period, that the second purchaser took nothing, 
and that the first purchaser was entitled to a decree for 
spedfic performance 



Campbell^ J, — Plaintiff purchased a 
property, paid earnest-money, and deed of 
transfer was executed and registered, hut 
not delivered, it being stipulated that the 
purchaser should pay the balance and then 
get the deed— time for payment not stipu- 
lated. Under such circumstances we can 
have no doubt that defendant, special ap- 
pellant, was bound to wait a reasonable time 
for payment, and that, as he re-sold the 
property within a week, the second pur- 
chaser took nothing. Plaintiff is entitled 
to a decree for specific performance, and we 
dismiss the appeal with costs. 



The 18th June 1864. 

Present : 

The Hon'ble C. B. Trevor and G. 
Campbell, Judges, 

Oemurrer. 

Case No. 1886 of 1863. 

Special Appeal from a decision passed by 
Moulvie Mahomed Nazim Khan, Prin- 
cipal Sudder Ameen of Mymensing, 
dated the 9th April 1863, reversing a 
decision passed by Baboo Gour Chunder 
DasSy Moonsiff of Attea, dated the 1 Sth 
September J 862. 

Kishen Mohun Neogee and others (Plaintiffs) 
Appellants, 

versus 

Kalee Dass Neogee and others (Defendants) 
. Respondents, 

Baboos Onoohool Chunder Mooherjee and 
Opprohash Chunder Mooherjee for 
Appellants. 

Baboos Sreenath Doss and Mohendro Lall 
Shome for Respondents. 

Where parties themselves do not demur to an action, 
it may be presumed that there is no ground for one, and 
it is not for the Court to raise or determine on grounds 
not appearing in the statement of the parties before it. 

Trevor, J, — Plaintiff Kishen Mohun 
Neogee sued two defeudantSi Ealee Dass 
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and Huro Soonduree, for possession of certain 
lands as appertaining to his talook No. 
234, 

The defendant Kalee Dass pleaded that 
the lands now in his possession, forming 
plot 1, formed portion of a suit decided ad- 
versely to plaintiff, in which he, defendant, 
and plaintiff were the opposing parties, and 
consequently that the suit as to it is barred, 
the matter being a res judicata ; and that 
that plot is a part of his estate No. 279. 
And defendant Huro Soonduree (who, it 
appears, is the wife of Kalee Dass) pleads 
that lot No. 2 is a portion of her estate 
No. 234. 

The Moonsiff determined that the suit, 
as far as regarded plot i, was barred by 
reason of a previous adjudication regarding 
it in a suit between the same parties. He 
gave plaintiff, however, a decree for the 
land covered by plot 2. 

The Principal Sudder Ameen, on appeal, 
determined that the whole suit was, as be- 
tween the parties, a res judicata, and he 
dismissed the plaintiff^s suit. 

Plaintiff now appeals specially, urging 
that, as Huro Soonduree herself did not 
demur to the action on the ground of its 
being, as to plot No. 2, a res judicata, 
but pleads to the merits of the case, and 
as there was nothing in the plaintiff's plea 
from which the same was self-evident, it 
was not competent to the Principal Sudder 
Ameen to take up the plea of his own mere 
motion and to decide the case on it. 

We think that the contention of the spe- 
cial appellant is sound, and that when par- 
ties themselves do not demur to an action, 
it may be presumed there is no ground for 
one, and it is not for the Court to raise or 
determine on grounds not appearing in the 
statements of the parties before him. We, 
therefore, reverse the decision of the Prin- 
cipal Sudder Ameen as to plot 2, and direct 
him to enquire into the title of the parties 
before him, the only issue legitimately aris- 
ing on the statement before him. The case 
is remitted to the Principal Sudder Ameen 
accordingly. 



The 18th June 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

Bstoppel—False statement In plaint 
as to posaesBion. 

Case No. 1898 of 1863. 

Special Appeal from a decision passed by 
Mr. W. M. Beaufort, Judge of Behar^ 
dated the lAth April 1863, affirming a 
decision passed by Moonshee JVazeerood- 
deen Mahomed, Principal Sudder Ameen 
of that District, dated the 25th Septem- 
ber 1861. 

Choonee Lai (one of the Defendants) 
Appellant, 

versus 

Sliaikh Keramut Ali and others (Plaintiffs) 
Respondents. 

Mr. T. T. Forbes for Appellant 

Moulvie Syud Murhumut Hossein for 
Respondents. 

A plaintiff is not estopped by an evidently false state- 
ment in bis plaint as to posseMinn ; but the Omrt mar 
look behind the statement and determine upon its trath 
or otherwise, and affirm or disaUow it as may seem rigfat 
and proper. 

Trevor, J. — Plaintiffs in this case sue 
for recovery of the amount paid to Choonee 
Lai, with interest, for the sub-lease of a |th 
share of certain villages of which he was the 
lessee, of which they have been unable to 
obtain possession. 

The defendant Choonee Lai answers to 
the effect that plaintiffs had acquired posses- 
sion from him, and are, therefore, not 
#}n titled to that which they now claim. 

Certain parties, the superior holders of 
Choonee Lai, appear objecting that Choonee 
Lai himself never obtained possession ; he 
consequently cannot give possession to 
a third party. 

The Lower Courts gave plaintiffs a decree. 

Defendant now appeals specially. His 
main grounds are : 1^/, that, as plaintiffs 
have in petition presented by them admitted 
possession, they are not at liberty now to 
successfully plead non-possession, but are 
estopped by their previous statement ; 
2nd, that in a suit between the plaintiffs 
and the defendant, the only point in issue 
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is whether plaintiffs ever obtained possession, 
ftod the determination by the Court that 
Choonee Lai never obtained possession is 
a point in dispute between Choonee Lai and 
the intervenor, Dulee Sing, and not between 
plaintiffs and defendant, and, therefore, should 
not have been noticed in the present case. 

There can be no doubt that there ai-e cer- 
tain fraudulent acts which, when perfected, 
even though done with the intention of de- 
ceiving third parties, cannot be gainsaid bj 
the parties between themselves. Of such a 
cliaracter is a transfer of land perfected by 
deed and possession. In such u case, if the 
nominal transferee afterwards, relying on tlie 
deed in his name and possession in liis favor, 
tarn round upon the party transferring the 
property nominally, and claim it as his own, 
the transferee is bound by the fraudulent 
acta to which he was a party. But the 
present case is not of that high nature. Here, 
certain statements in petitioB have been 
made by the parties before us as to posses- 
sion, which are evidently false, and we are 
required to hold them estopped by those 
statements. We do not think that they 
should be so held. In such* a case the 
Courts may look behind those statements, 
and having so done, may determine upon 
their truth or otherwise, and a€irm or dis- 
allow them as seems right and proper. 

On the second point taken by special 
appellant, we would remark the point of 
Choonee Lai's not having obtained posses- 
sion, was first taken up by fhe plaintiff. It 
is certainly beyond the issue requisite for 
the determination of the present contention 
between the main parties to the present 
6uit. and, of course, will be in no way pre- 
JQdicial to either of the defendants, should 
it ever arise in a suit brought by them 
against each other. 

The special appeal is dismissed with 
costs. 



The 18th June 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 
Arbitratton. 

Case No. 1866 of 1863. 
Special Appeal from a decision passed hy 
Pundit Sreenath Biddiahagish, Princi- 
pal Sudder Ameen of East Burdwan, 
dakd the \5ih April 1863, affirming a 
iecinon of Baboo Gopeenath Moitro, 



Moonsiffof Khundghose, dated the Atk 
December 1861. 

Ramdhone Sircar (Defendant) Appellant, 



versus 

Seetanath Sircar (Plaintiff) Respondent. 

Baboos Baneenath Bose and Romaiiath 
Bose for Appellant. 

Baboos Doorga Doss Dutt and Rally 
Prosunno Dutt for Respondent. 

Under the old law previous to Act VIII of 1869, the 
summary refusal to enforce an arbitration award did 
not bar the use of the award as the basis of a regular 
suit 

A mere agreement to refer to arbitration, if it con- 
tained no acknowledgment of the plaintiffs right or 
possession, did not save limitation ; but the time during 
which the case was before the arbitrators and the 
plaintiff was trying in another form to enforce the 
award, may be deducted from the period of limitation. 

Campbell^ J. — Plaintiff claims certain 
property us his by hereditary right, and 
asserts that the defendant and he agreed to 
refer the matter to arbitrators, who decided 
in his favor. 

Under the old law previous to Act VIII 
of 1859, he applied to the Principal Sudder 
Ameen to enforce the arbitration award. 
But that Officer, nnt being satisfied regard- 
ing the regularity of the arbitration, refused 
to do so, and referred him to a regular suit, 
which latter is the subject of the present 
special appeal. Plaintiff* gave evidence both 
of his right and of the agreement to refer 
and consequent arbitration. The first Court 
decided in his favor. The Lower Appel- 
late Court also decided in plaintiff^s favor, 
apparently treating tlie evidence to the arbi- 
tration rather as evidence towards the main 
issue of right than as a separate issue, and 
deciding on general grounds of right. 

The defendant specially appeals. He 
urges that the arbitration award having 
been already rejected in a previous suit, 
cannot be made the subject of another suit. 
But we consider that, as the old law (in this 
differing from the present law) treated the 
enforcement of an award as a mere summary 
proceeding, the summary rejection does not 
bar the use of the award as the basis of a 
regular suit. 

Secondly, he urges that, if the decision be 
considered to be a decision of right on the 
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merits, then the Lower Appellate Court 
was bound to decide on his plea of limit- 
atioD, which it has omitted to do. For 
respondeut it is argued (as did the Moonsiff) 
that the agreement to refer to arbitration 
(which is certainly genuine) saved the limit- 
ation. But we find that this document 
contains no acknowledgment of plaintiff's right 
or possession. Therefore, it does not give a 
new term of limitation. The most that can 
be said is, that the time during whicli the 
case was before the arbitrators and the 
plaintiff was trying in another form to en- 
force the arbitration award, may be deducted 
from the time which runs for limitation. 
Whether the case will then come within the 
term of limitation, we have not the means of 
determining. 

We therefore remand the case to the 
Lower Appellate Court, with the direction 
that it will keep separate the question of the 
binding nature of the arbitration award 
(upon which apparently plaintiff primarily 
brought his suit) from that of right in- 
dependent of the award. If the reference 
and award be legally binding on the parties, 
then the question of limitation will not 
arise ; but the decree must be distinctly put 
on that ground. If, on the other hand, the 
arbitration award is not binding, and plaintiff 
must fall back on his original right, then the 
plea of limitation must be determined before 
there can be a decree on proof of title alone. 



The 18ih June 1864. 

Present : 

The Hou'ble C. B. Trevor and G. Campbell, 
Judges, 

Surety (Xiiability of)— Voluntary 
pajrmonts* 

Case No. 1840 of 1863. 

Special Appeal from a decision passed by 
Mr. A, Hope, Officiating Judge of 
Hooghly, dated the ^\st March 1863, 
affirming a decision passed by Mr, A., 
Davidson, Second Principal Sadder 
Ameen of that District, dated the 6th 
May 1862. 

Khetter Nath Seal and another (Defendants) 
Appellants, 

versus 

Shib Nath CLatterjee (Plaintiff) 
Respondent, 

The Advocate- General and Baboo Boy- 
hunlnath Paul lor Appellants. 



Baboos Banee JUadhub Banerjee and Ono(h 
kool Chunder Mookerjee for Baspondeat. 

The liability of a surety will not extend b^ond the 
precise limiU of his undertaking : he is not uaUe for 
any sum yuluntarily paid by his principal to a third 
party for any purpose of his own. 

Trevor, J, — The plaintiff in this case is 
the Treasurer of the Hooghly CoUectorate, 
and he sues two poddars employed under 
him and their sureties, for a deficiency 
amounting altogether to 1,132 rupees, viz., 
934 rupees on account of cash deficient on 
1st April 1857, and 198 rupees on account 
of short weight in the bags on the 7th 
April with interest. 

The poddars plead that the deficiencj of 
934 rupees was re-placed by thenn with the 
exception of 14 rupees, which sum, though 
first paid l>y plaintiff, tbey afterwards repaid 
to him ; and that they are only answerable 
until monies are tied up in bags and placed ia 
the cash chest, and that then the bags were 
not short in weight ; that, consequently, they 
are not liable. Their sureties plead that 
they were only liable for sums misappropri- 
ated by their principals, and as plaintiff does 
not set forth any such misappropriation, he 
has no valid claim nguinst them* 

The Lower Courts gave plaintiff a decree, 
the Judge finding that there was a certain 
sum deficient in the poddar's account; but 
that this sum they made good by their pay- 
ing in a sum of money which they had re- 
ceived from one Nundolnll Boral on another 
account ; that the plaintiff was compelled to 
pay this sum again to Nundolall Boral to 
ennble that person again to pay the amount 
intercepted by the poddars into the trea- 
sury; and that this payment gives him • 
claim against the sureties of the poddars, by 
whose tortuous act the payment became 
necessary. 

Against this decision a special appeal is 
now preferred by the sureties, and it is con- 
tended on their behnlf that the payment 
made by the plaintiff to Nundolall was a vo- 
luntary payment, and consequently they 
could not be liable for the same ; that, 
moreover, the contract of suretyship is stric- 
tissimi juris, and the liability of a surety 
will not extend beyond the precise limits of 
his undertaking ; that they only became 
liable for any sum misappropriated in the 
course of their business by the poddars ; 
that, as such misappropriation in the Gov- 
ernment money allowedly did not exist, 
they are not liable for any sum which plaint- 
iff may have paid voluntarily to any third 
party for any purpose of his own. 
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There is no doubt that, as contended by 
the special appellant, the liability of a surety 
cannot be extended beyond the precise limit 
of his undertaking. The question, then, be» 
fore us, is simply whether the present claim 
fiills within that linbility or not, on the facts 
found by the Lower Appellate Court. We 
are of opinion thnt it does not, and by the 
course of conduct which the plaintiff has 
thought fit to adopt, for reasons of his own, 
in the present transaction, he has no claim 
against the sareties. The deficiency and the 
mode iu which it had been met by the pod- 
dura having come to the knowledge of the 
treasurer, he should have at once tendered 
the sum to the Collector under explanation, 
and not to have paid the amount to Nundolall 
with whom lie had no privity, and whom he 
was in no way bound to pay. The payment 
made by the plaintiff to Nundolall we con- 
sider under the circumstances a voluntary 
payment, and one which, under the deed of 
suretyship, gave him no right of action 
agatost them. We reverse the jadgipent of 
ibe Lower Court, and decree the special 
appeal with costs. 



The 18th June 1864. 

Present : 

The Hon'ble C B. Trevor and G. Campbell, 
Judges, 

Fre-emption— Mortgragro— Xtimita- 
tion. 

Case No. 1899 of 1863. 

Special Appeal from a decision passed by 
Mr, F. Tucker, Judge of Shahahad, 
dated the Wth April 1863, affirming a 
decision of Mr, S, DaCosta, Sudder 
Ameen of that District, dated the 28M 
November 1862. 

Mossamut Jankee Kooer and others 
(Defendants) Appellants, 

versus 

MuBsamut Lekranee Kooer (Plaintiff) 
Respondent. 
Mr, J, Baptist and Baboo Hurry Koomar 
Sein for Appellants. 

iahoos Chunder Madhub Ghose, Mohesh 
Ckundr.r Chowdhry, and Onookool ChuU' 
der Mooherjee for Respondent. 

Tkongh the law allows a pre-emptor to sue any time 
withm one year of the transfer of possession, there is 
Bpthiiigto prevent hia doing earlier. The absolnte 
light of a mortgaj^ee and conseanent right to claim 
pre-emption aarise from the time when the sale became 
Kbeoltit9. 



Campbell, J, — This was a suit to estab- 
lish a right of pre-emption by a partner and 
to obtain possession. It was brought on 
foreclosure of a mortgage by the usual notice 
and the expiry of the year of grace. 

Special appellant (defendant) contends 
that, as the mortgagee hns not triken posses- 
sion under his foreclosure, and the limitation 
law gives, for purposes of a suit for pre-emp- 
tion, one year from date of transfer of pos- 
session, the suit is premature and cnnnot be 
brought till possession has been trunsferred. 
Bat we think that, though the law permits 
the pre-emptor to sue any time within one 
year of the transfer of possession, there is 
nothing to prevent his doing so earlier. 
The absolute right of the mortgagee and 
consequent right to claim pre-emption arise 
from the time when the sale becomes abso- 
lute. We therefore dismiss the special ap- 
peal with costs. 



The 18th June 1864. 

Present : 

The Hon'ble A. G. Macpherson and 
F. A. Glover, Judges. 

Mort^ag'e— Foreoloaare« 

Case No. 2213 of 1863. 

Special Appeal from a decision passed by 
the Additional Judge of Sarun, dated 
the ISth May 1863, affirming a decision 
of the Principal Sudder Ameen of that 
District, dated the 24//* April 1862. 

Hunoomanpetsaud Sahoo and others 
(Defendants) Appellants, 

versus 

Kaleepersaud Sahoo (Plaintiff) Respondent, 
Mr, A* F. Lingham for Appellants. 

Baboos Romesh Chunder Mitter, Neel' 
madhub Sein, and Hem Chunder Banerjee 
for Respondent. 

Two persons jointly ht'ld a mortgage, each having an 
equal share iu it. The equity of re^lemption having 
subsequently b<>come vested solely in one of these 
persons ; — Held that, under the circumstances, a notice 
of foreclosure confined to a one-half share only of the 
mortgage (issued by the mortgngee who had no interest 
in the equiiy of redemption) wai sufficient, and then 
the foreclosure proceeviings were not bad, although they 
related only to a part and not to the whole of the 
mortgaged property. 

Macpherson, J. — One Uchalall, now de- 
ceased, executed a mortgage by conditional 
sale to Gungadyal Sahoo (also now deceased) 
of a four annus share in certain lands. 
GungaiCpal died leaving tlie plaiutilT^ Kaleo- 
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persaud, and the defendant, Huuooman- 
persaud, bis heirs and representatives. 
Uchnlall died leaving the female defendant 
as his representative. In the year 1847, 
long subsequent to the date of the mort- 
gage, the right, title, and interest of Uchalall 
in the mortgaged lauds were sold in execution 
of a decree obtained against him by a third 
party. At that sale Hunooman persaud 
was the purchaser, and he then got, and 
has ever since remained in, possession of 
the lands in question. The result of these 
occurrences was that^ whereas Kaleepersaud 
and Hunooman persaud jointly held the 
mortgage over tlie 4 annas share which had 
been Uchalairs, Hunoomanpersaud alone 
occupied the place of Uchalall and alone 
hod the right of redemption of the mort- 
gaged property. 

In 1849 Kaleepersaud issued notice of 
foreclosure of a 2 annas share of the estate 
of which the 4 annas share had been mort- 
gaged by Uchalall, and he served the notice 
on Hunoomanpersaud and on the female de- 
fendant, nithough the latter had no longer any 
substantial interest in the matter. Almost 12 
years from the end of the year of grace, and 
only just in time to save himself from being 
barred by the old Limitation Law, Kalee- 
persaud instituted the present suit for pos- 
session, as on foreclosure of a 2 anuas 
fihare of the estate of which the 4 annas 
share had been mortgaged by Uchalall. The 
plaintiff was successful in both the Lower 
Courts, and the defendant Hunoomanper- 
saud now appeals specially, and seeks to have 
the decree which has been passed reversed 
on two grounds. 

These grounds are : — 

1. — That the mortgage being a mortgage 
of a 4 annas share of an estate, a suit for fore- 
closure will not lie for anything less than 
the whole 4 annas share, and consequently 
the notice of foreclosure as to a 2 annas 
sbare is of no effect, and this suit for a 2 
annas share cannot be sustained ; and 

2. — That there is no evidence of the ser- 
vice of the notice of foreclosure. 

As regards the last point, we think that 
the service is sufficiently established. The 
usual returns by the serving officer, duly 
certified, have been put in, and this appears 
to be under the circumstances enough {see 
tho remarks of the late Sudder Court in 
giving judgment in a case which will be 
found at p. 281 of the Reports for 1854). 
The returns are signed or certified by the . 
Judge of (be Court from which the notice 



issued ; and such returns so certified are at 
I he least as likely to be reliable evidence of 
service as the statement of the serving 
ofiicer could have been if he had appeared in 
Court and had in person spoken to wluit 
occurred in the service of the notice more 
than twelve years previously. It is to be 
further remarked that it is clear that Hunoo- 
manpersaud was, and necessarily must ha?e 
been, in fact, well aware of the issue of the 
notice ; and although this is in itself not 
enough, it still is of some weight when the 
question of the service of the notice his to , 
be established so long after it took place. 

The other objection is one of some diffi- 
culty. But inasmuch as the defendant Hun- 
oomanpersaud can in no possible manner 
be a sufferer from the form in which the 
plaintiff has shaped his proceedings, we do 
not think that he is entitled to have the de- 
cree of the Lower Court set aside. The 
plaintiff and the defendant Hunoomanper- 
saud alone represent the mortgagee ; and 
Hunoomanpersaud alone represents the mort- 
gagor. If the notice had been issued as to 
the 4 'annas share, and if this suit had been 
instituted as to the 4 annas share, theplnint- 
iff would have been obliged in his plaint to 
shew that in fact he was entitled only to 2 
annas, and that he sought possession of oolj 
a 2 annas share. There is no doubt that, ns 
an ordinary rule, a foreclosure suit must be a 
suit applicable to the whole property mort- 
gaged, and a mortgagor is not to be held 
liable to a variety of suits and proceedings 
in respect of the different interests which 
the mortgagees may, as between themselves, 
possess. But here the principles upon which 
that rule is based have no application ; for 
there is no reason why the rights of all 
parties under the mortgage might not ie 
fully and finally dealt with in a suit framed 
as this suit has been framed. The decree in 
this suit concludes the whole matter: aud 
the defendants cannot be further vexed in 
respect of the mortgage. Hunoomanpersnod 
is in no way prejudiced by Kaleepersand'fl 
at once limiting his claim to a 2 annas 
share ; indeed as Hunoomanpersaud held the 
equity of redemption over the whole 4 annas, 
aud had at the same time the right of fore- 
closure over 2 annas as heir of the original 
mortgagee, there was nothing left that Kalee- 
persaud, the other heir, could sue for but 
the remaining 2 annas, and all the equities 
are on his side. We think, therefore, that, 
under the circumstances, this suit was 
rightly brought ; and the appeal is therefore 
dismissed with costs. 
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The 18tli June 1864. 

Present : 

The Hon'ble G. Campbell and F. A. Glover, 
Judges, 

&evlew of Predecessor's Jadgrn^ont. 

Case No. 3056 of 1863. 

Special Appeal from a decision passed hy 
the Principal Sudder Ameen of West 
Burdwan, dated the 21th of July 1863, 
reversing a decision of the Moonsiff of 
Uioi District, dated the 11 th April 1861. 

Gossie Doss and others (^Plaintiffs) 
Appellants, 

versus 

Narain Doss (Defendant) Respondent. 

Baboo Roopnath Banerjee for Appellants. 

Baboos Hem Chtmder Banerjee and iVi7 

Madhub Banerjee for Respondent. 

A Lower Court acta without jarisdiction if it admits 
a review of its predecessor's judgment, unless either 
the pary apply for reriew withia 90 days, or the 
Court is satis'fied that there is just and reasonable 
cause for not having preferred the application withia 
the limited period. 

Campbell, J. — ^This is a case in which we 
think that the Principal Sudder Ameen has 
acted most illegally, and grossly abased his 
powers ; but iu which, if the illegality had 
been one degree less glaring, we might have 
been precluded from interfering by the terms 
of the law. 

It appears that the case had been decided 
by the former Principal Sudder Ameen in 
favor of plaintitfs, the present special appel- 
lants, confirming the decision of the Court 
of first instance. Fifteen months after, the 
defendants applied to the new Principal 
Sudder Ameen, Baboo Hurro Chunder Chat- 
terjee, who, without giving any reason what- 
ever for accepting an application for review 
after the prescribed period of 90 days, took 
it up, and reversed the decision of the former 
Principal Sudder Ameen. 

It does not appear that there was a scrap 
of new evidence or matter such as would 
justify a review. The Principal Sudder 
Ameen simply re-heard the case, and went 
over the record as if he had been a Court of 
Appeal from his predecessor's judgment, and, 
forming an opinion different from that of 
Lis predecessor, reversed his decision. 

The vague expression of the law " for any 
other good or sufficient reason," and the 
provision that there shall be no appeal from 
an order admitting a review, would probably 
. have prevented our interfering if the appli- 
cation had been made within lime, although 



we are clear that the law never contemplated 
the taking up a cuae in review merely be- 
cause a new Judge might differ in opinion 
from his predecessor. But we think that in 
this case the Principal Sudder Ameen was 
absolutely without jurisdiction, unless, in the 
terms of Section 377, either the party applied 
within 90 days, or the Cour\ was satisfied 
that there was just and reasonable cause for 
not having preferred the application within 
the limited period. This application was 
not made within 90 days ; and in the absence 
of any finding that* there was just and 
reasonable cause for delay, the proceedings 
of the Principal Sudder Ameen were, as we 
have said, wholly without jurisdiction. On 
that ground, the Court annul them and 
restore the decision of the former Principal 
Sudder Ameen. Costs of all the Courts to 
be paid by the respondent, the defendant in 
the suit. 

We must express our opinion that there is 
great want for some provision of the law to 
guard against the improper admission of 
applications for review of the judgments of 
former Judicial Officers in Courts consisting 
of a single Judge ; and we direct that copy 
of this judgment be sent to the Judge of the 
English Department for such notice of the 
illegal and improper conduct of this Prin- 
cipal Sudder Ameen, Hurro Chunder Chat- 
terjee, as he may deem proper. 



The 20th June 1864. 

Present : 

The Hon'ble A. G. Macpherson and F. A. 
Glover, Judges. 

Patnee Xiease — Klias possession -« 
Kisrepresentation. 

Case No. 571 of 1863, 

Regular Appeal from a decision passed by 
Baboo Doorga Persad Ghose, Principal 
Sudder Ameen of Nuddea, dated the 
^ist August 1863. 

Mokoond Chunder Roy (one of the 
Defendants) Appellant, 

versus 

Prankissen Paul Chowdhry (Plaintiff) 
Respondent. 
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Babooi Sreenaeh Doss and Kishen Succa 
3fookerjee for Appellaut. 

Baboo Mohendro Lai Shome for 

Respondent. 

Suit to recover the consideration-money paid bj the 
plaintiff for a patnee lease which the plaintiff was induced 
to take by the fraudulent representation of the defendant 
that khas possession would be given to him, — Held 
that the plaintiff's proper course was to repudiate the 
lease and bring his action as soon as he found he could 
not get the kind of possession which he had paid for, 
instead of waiting for nearly five years. There having 
been great delay and partial poasession under the patnee, 
the suit was dismissed. 

Macpherson^ J, — In this case the plaint- 
iff (who is now the respondent) sned to 
recover back the consideration-money paid 
by him for a patnee lease of certain mouzahs. 
The plaintiff says that he paid the consider- 
ation-money and took the putnee in conse- 
quence of representations made to him fraudu- 
lently by the defendant Mokoond Chunder 
Boy (the appellant before us), and one 
Prankissen Roy» since deceased. Mokoond 
Chunder and the representatives of the 
estate of Prankisseu are the substantial 
defendants, Frankissen's estate being re- 
presented by the defendants, ' Nityakallee 
Dabee and Hurry Dassee Dabee, who are 
respectively the mothers and guardians of 
two minors, who are the heirs of Fran- 
kidsen. The misrepresentation complained 
of is an assurance, which it is alleged was 
given by Mokoond Chunder and Frankissen 
to the plaintiff, to the effect that, if he took 
the putnee, he would get khas possession 
under it. The plaintiff alleges that, relying 
on this assurance, he took the putnee and 
paid the consideration-money, but that he 
never got khas po&session of any except a 
very inconsiderable portion of the lands com- 
prised in the putnee. He further alleges 
that, at the time Mokoond Chunder and 
Frankissen promised him khas possession, 
they well knew it was impossible lie could 
get khas possession, inasmuch as they had 
themselves previously given to a Mr. 
Maclagan an ijnraof a large part of the estate 
comprised in the putneCi which ijara was 
Btill in force and had several years to run. 
The defendants deny that there ever was 
any misrepresentation, and that the plaintiff 
never was promised khas possession ; and 
they say that, as a matter of fact^ the 



plaintiff has had khas possession of several 
of the mouzuhs, and might have had full 
boneticial, though not khas, possession of 
the remainder of the lands, if he had chosea 
to assert his rights and protect his own 
interests. They also pleaded that the soik 
was barred by lapse of time, but this issue 
seems to have been abandoned, at any rate 
it was not gone into by the Lower Coart 

The decision of the Ixjwer Court was ia 
favor of the plaintiff, and was to the effect 
that Mokoond Chunder and Frankissen btd 
been guilty of a material misreprosentation, 
in that they had assured the plaintiff, before 
the putnee was granted, that he would ob* 
tain khas possession, and the Court held 
** when plaintiff has been disappointed io it 
through the fraudulent acts of the defend- 
ants, he can never l;>e deprived of the patnee 
consideration, though he had once held pos- 
session of the putnee mehaly inasmuch as 
he has not received possession of the kind 
he was promised." 

The appellant Mokoond Chunder appeals 
from this decision, and he has urged before 
us the same points as were raised and dis- 
posed of in the Lower Court. 

The plaint in this suit is very vague and 
indistinct, and it is not easy to gather from 
it either what the plaintiff considered to be 
his precise cause of action, or whether the 
plaintiff, at the time of instituting the suit, 
still had or ever had any beneficial occupation, 
other than khns, under the putnee. Sub- 
stantially, however, the plaintiff's case is 
that, having taken the putnee owing to the 
fraudulent mi^^representation made to him, 
the fact of his not getting the khas posses- 
sion which was promised him, of itself en- 
titles him to get back what he paid without 
reference to any question as to whether he 
had or had not any beneficial possession, other 
than khas, under the lease. 

Now a mere statement or assertion by Mo- 
koond Chunder that khas possession woold 
be given, would not necessarily amount to 
such a misrepresentation as would entitle the 
plaintiff to recover back the money paid by 
him. For the purposes of the plaintiff's 
claim, the misrepresentation must have been 
made with the intention of misleading the 
plaintiff in a material point, and the misre- 
presentation must also have in fact misled 
the plaintiff, and have been the means of in- 
ducing him to take the putnee. We are of 
opinion that there is no sufficient evidence of 
any misrepresentation such as will support 
the plaintiff's claim. It may hav« been in^ 
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the coarse of the negocistiooB stated that 
kbas possession would be given, but there is 
really no evidence to show that the obtaining 
of khas possession was of the essence of the 
contract, and that it wns for khas possession, 
and that alone, that the money was paid. 
The terms of the putnee lease itself rather 
go to show that khas possession was not of 
tLe essence of this contract, and was nor, as 
now alleged, the basis on which the parties 
intended and professed to deal with each other. 
The lease says nothing as to the nature of 
the possession to be given ; and it appears to 
Bs highly improbable that the sul^ect should 
have been so entirely lost sight of in prepar- 
ing the lease, if it had been one which was 
at the time looked u pon by the plaintiff as of 
each extreme importance. 

If the plaintiff was induced by fraudulent 
misrepresentations to take this putnee, the 
proper course for him to follow was to re- 
pudiate the lease and bring his action as 
soon as he found he could not get the kind 
of possession which he had paid for. In- 
stead of adopting that course, the plaintiff 
waits for nearly five years. The putnee is 
dated in Bysakh 1264, and this suit is in- 
stituted in Cheyt 1269. This delay on the 
part of the plaintiff militates strongly against 
him, so long as it is unexplained, and no at- 
tempt at explanation is made. But more 
than that, and it carries the case against the 
plaintiff much further than the mere delay, 
the plaintiff has all along had khas posses- 
sion of som^ of the mouzahs of which he 
took the putnee, and now has or might have 
had, for all that appears to the contrary, full 
benefidnl, although not khas, possession of 
the remainder as putneedar. 

Under the whole circumstances of the 
case, considering the insufficiency of the 
evidence as to the misrepresentation relied 
on, the delay which has occurred in the 

institution of this suit, and the possession 

which has actually been enjoyed by the 

plaintiff under the lease, or which might 

have been enjoyed by him if he had chosen, 

we think that the plaintiff is not entitled 

to recover anything in this suit from the 

defendant, the appellant, Mokoond Gh under 

Eoy. 

The decree of the Lower Court, so far as 

it affects Mokoond Ch under Roy, is reversed, 

and his costs in both Courts will be paid by 

the respondents. 



The 20th June 1864. 

Present: 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 

Stamp Oaty—Agrreement (exeoated 
in Galcatta)^Pleadingr— Variation 
of Oaso. 

Case No. 18 of 1864. 

Regular Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of Hooghly, dated the 2eth August 1863. 

Goury Churn Mookerjee (Plaintiff) 
Appellanty 

versus 

Jogendronath Mookerjee (Defendant) 
Respondent. 

3Iessrs, W. A, Montriou and G, C. Paw/, 
and Baboo Debendro Narain Base for 
Appellant 

Mr, J, L, Seid for Respondent. 

Under the old Stamp Law, agreements bond fide 
executed in Caloatta by parties rcsidin:^ or carrying on 
business therein, and where there was no intention, at 
the tiine of execution^ of pleading the documents in the 
Mofussil Courts, although such occasion might afterwards 
arise, were held to be good and binding doouments. 

Glover^ J. — The Principal Sudder Ameen 
has dismissed this case on the ground that 
the document on which it has been brought 
is not stamped as required by law. The 
only point for us to consider is, whether 
the document sliould or not have been writ- 
ten on stamp paper. 

We think it quite unnecessary to enter 
into the arguments urged before us to show, 
on the one hand, that the writing was 
not a legal contract requiring a stamp, and, 
on the other, that it was an agreement as 
defined in Regulation X of 1829, and 
therefore could not be pleaded unless it 
were stamped. 

The document was executed in Calcutta. 
It purports to be a receipt for certain 
Government Promissory Notes made over 
at a previous time to the writer, who pro- 
mises to return them, with interest, on 
receiving 15 days' notice. The Stamp Law 
at tliat time applicable to Calcutta, where the 
document was executed, was Regulation XII 
of 182G. It is a matter of public notoriety 
that, though that Regulation was passed, 
it was never registered by the Supreme 
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Court, and never had effect in Calcutta ; 
and as this writing was executed in Calcutta, 
where agreements not on stamp paper have 
always been held to be good and binding 
documents, we think it was altogether an- 
necessary that the document before us should 
have been written on stamped paper, and 
that it is, for the purpose of carrying on the 
present suit, a good and valid document as 
it stands. 

It may be urged that, in this view of the 
law, the Stamp Act may be constantly 
evaded. But we intend our remarks to 
apply solely to documents executed in 
Calcutta bond fide by parties residing or 
carrying on business therein, and where 
there is no intention at the time of execu- 
tion of pleading the documents in the Mofus- 
sil Courts, although such occasion may after- 
wards arise. 

Taking this vftw of the question, it would, 
under ordinary circumstances, be unneces- 
sary for us to go into the other points raised. 
But as the Counsel for the respondent cited 
a long list of precedents to show that, sup- 
posing the document filed by the nppeliant 
to be inadmissible as evidence, the Principal 
Sudder Ameen was justified in throwing out 
this claim altogether, we think it right to 
give an opinion on this point also. 

It may at once be conceded that a party 
resting his case entirely on a document, 
which is found to be either inadmissible for 
some technical reason, or to have been fabri- 
cated, cannot be allowed to shift his ground 
and stand on a general plea. 

A ryot for instance pleading a mokururee 
title on a pottah, will not be permitted, after 
his pottah is declared to be a forgery, to fall 
back upon his general rights as an occupy- 
ing tenant ; he would be rightly compelled 
to stand or fall by his pottah.* 

None of the trecedents quoted by the 
respondent's Counsel go farther in principle 
than this ; but the present case is altogether 
different. The respondent admitted the ap- 
pellant's claim iu its entirety, and the only 
question between the parties was one of ac- 
count. The agreement was put in to prove 
the respondent's liability, and, as he admitted 
this in his answer, the case could have pro- 
ceeded, had the document in question been 
altogetlier thrown out of Court. 

In no point of view, therefore, do we think 
that the Lower Court was justified in its 
decision in this case, and we therefore re- 
mand it for trial on its merits. 



♦ Szt 6 W. R., (Act X) pages 67 and 



70. 



The 20th June 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Xibnitatlon— Oisquallfioatloii. 

Case No. 491 of 1863. 

Regular Appeal from a decision of tke 
Principal Sudder Ameen of Mymensingk^ 
dated the 6th July 1863. 

Ram Eishore Acharj Chowdhry (Plamtlff) 
Appeilani^ 

versus 

Lukhee Debee Chowd brain (Defendant) 
Respondent. 

Baboos Chunder Madhub Ghose, Greeth 
Chunder Ghose, and Mohinee Mohun 
Roy for Appellant. 

Baboos Dwarkanath Mitter and Sree Nath 
Doss for Respondent. 

Suit laid at rupees 10,000. 

No other cause of diaqualification than thoee mea- 
tioned in Act XIV of 1859 is admissible to save limit- 
ation. 

Steer, J. — This is a suit for the recovery 
of land from which the plaintiff avers he 
was dispossessed by the defendant's husband 
under au Act lY award on the 10th Magh 
1 254. 

It appears that the plaintiff is the adopted 
son of Chuudrabullee Dabee, widow of the 
late Gour Kishore Aclinij. The said Gour 
Kishore had a natural-born son, Bliowaaee 
Kishore, who married Bhoobun Mo^e. 
Bhowanee Kishore having died without issue, 
a dispute arose between these two ladies as to 
which of them had a right to adopt. It 
seems to be admitted, though the dates are 
not given, that litigation on this point waa 
carried on and lasted for several years ; bat 
the adoption of the plaintiff was ultimate!/ 
confirmed on the 19th April 1860 by a 
decree of the late Calcutta Suddei Court. 
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The plaintiif was not a miuor oq the 5th 
May 1859 when Act XIV of 1859 came into 
operatioo ; nor was he disqualified from 
suing by reasoa of his beiug a lunatic or au 
idiot. Tliis suit, therefore, ought properly 
to have been brought withiu three years from 
the passing of Act XIV of 1859, that is to 
say, on the 5th May 1862 ; but it was not 
brought uatil the 30th April 1863, and the 
fu'st question which arises is whether, under 
the circumstances^ the suit is uot barred by 
lapse of time. 

It is urged that, though there are in Act 
XIV of 1839 only three causes of disquali- 
fication actually stated, it does not follow 
that the law intended to exclude any other 
good and sufficient cause when that could 
be shown. But we are clearly of opinion 
that only those specific causes which. are 
eited in the Act can bo recognized as grounds 
of disqualification, and that there are no 
others. 

The plaintiff's case, then, certainly falls 
within the Statute, and there is but one way 
left him of getting out of it. He may get 
oat of it, if he is able to show that he is 
entitled to have the time during which 
his mother was engaged in the prosecution 
of her suit excluded in the computation of 
the period of limitation prescribed by the 
Act. 

Up to the 19th April 1860 the plaint- 
iflTa title was uncertain. Though he had 
been adopted, his adoption was disputed ; 
aod it was not until the above date 
that it was settled by a decree of the 
Sadder, which however is still in ap- 
peal before the Privy Council that the 
piaintifi was the adopted son, and, as such, 
eotitled to succeed to the property of Gour 
Kiahore Acharj, the husband of his mother 
by adoption. But the sole question in this 
previous litigation ♦was as to which of the 
two kdies, Ghundrabullee, the vy^idow of 
Gour Kishore, or Bboobun Moye, his daugh- 
t«-ia-law, had the power to adopt. The 
>4option was the cause of action, and the 
two ladies were the only parties to it. In- 
Morach, therefore, as the present suit is on 
aa entirely different cause of action and is 
not between the same parties, the plaintiff 
ia not entitled to have the time during 
from his former suit was pending, excluded 
which the computation of the period of 
limitation prescribed by the Act. 

The suit should have been brought on 
or before the 5th May 1862. The plaintiff 
▼M at that time under no legal disability, 
•nd he is uot entitled, by reason of any 



former litigation, to any extension of time* 
His suit is, therefore, barred under the 
provisions of Section 11 Act XIV of 1859, 
and we need not consider or give any 
opinion whether it is so on the ground of 
the action being a res adjudicaCa, or barred 
under the Special Law of Limitation, Act 
XIII of 1848. 

In this view we confirm the judgment 
of the Lower Court, and dismiss the appeal 
with costs. 



The2l8t June 1864. 
Present : 

The Ilon'ble G. Loch and F. A. Glover, 
Judges, 

Bond-debt— Interest. 

Case No. 3146 of 1863. 

Special Appeal from a decision passed by 
Mr, F. L, Beaufort, Judge of the 24- 
Fergunnahs, dated the Z\st July 1863, 
modifying a decision of Baboo Kijlas 
Chunder Deo, Principal Sudder Ameen 
of that District, dated t/ie 28//* October 
1862. 

Gunga Bishun Tewarry and others, 
(Plaintiffs) Appellants^ 

versus 

Roy Mohun Loll Mi tier and others 
(Defendants) Respondents. 

Mr. T. T, Forbes for Appellants. 

Baboo Onookool Chunder Mooherjee for 
Respondents. 

In a suit upon a bond where the genuineness of the 
bond aod the defendant's liability under it are clearly 
established, the plaintiff is entitled to iuterest from the 
time tire defendant decUned payment of the sum due 
upon the bond. 

Glover, J. — This is a question of interest 
due on a bond. The Court of first instance 
gjive plaintiff (special appellant) a decree for 
the amount of his claim which included inter- 
est, together with interest on the principal 
Slim due, during the time the suit was pending, 
and further, interest at 12 per cent, on the^ 
aggregate of both principal and interest from 
the date of decree to the date of realization. 

The Judge, on appeal, confirmed the order 
of the Lower Court oft the meiits of the case, 
but gave interest only on the principal sum 
due on the bond, from the date the suit' was 
instituted. 

It is urged before us in special appeal that 
the special appellant is clearly entitled to his 
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interest from the time the special respondent 
declined payment of the sum due on the 
bond. 

We think the objection valid. The 
genuineness of the bond and the defendant's 
liability under it being clearly established in 
both Lower Courts, there was no reason why 
the special appellant should not have been 
allowed interest on his money from the date 
on which the special respondent refused 
payment. The J udfi:e appears to have over- 
looked the point. We therefore* amend his 
order to this extent. The special appellant 
-will recover the amount of his claim, which 
includes interest up to the date of the insti- 
tution of this suit, with interest on the prin- 
cipal sum lent from that date up to the date 
of the decree, and on the lump sum will re- 
cover interest at 12 per cent, to the date of 
realization, with costs in proportion. 



The 21st June 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges* 

Transfer of Tenares^Xiease by Waib 
— Reoofirnition and ratification by 
zemindars. 

Case No. 3395 of 1863. 

Special Appeal from a decision passed hy the 
Additional Judge of the 2'i-Pergunnahs, 
dated the 26th August 1863, reversing a 
decision of the Principal Sudder Ameen 
of that District, dated the Zlst March 
1863. 

Bissumbhur Foorkaet and others (Flaintifis) 
Appellants, 

versus 

Bhuggobutty Churn Poorkaet and others 
(Defendants) Respondents, 

JBaboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Appellants. 

Bahoo Nil Madhub Sein for RespoD dents. 

Where a zemindar dispossessed the purchaser of a 
jnngieboory tenure, the title of whose vendor was ac- 
quired from the eemindar's naib who had no power to 
•grant such a pottah, — Held that the receipt of 
rent by the zemindar fh>m the plaintiff and his yeodor 
did not amount to a ratification of the plain tifiTs right 
to hold under the pottah transferred to him by the 
vendor. 

A zemindar is not bonnd to recognize tenures not 
created by himself or by any authorized agent un his 
part. 

Steer, J. — The plaintiff sues for posses- 
sion of certain lands which he acquired from 
one KuDJuu Movro. This man is said to 



have held a pottah for the purpose of eleariog 
jungle, and his tenure the plaintiff asserts 
to be of the nature of a jun^lebooree tenure. 
The plaintiff having been dispossessed 
by the zemindar in 1268 (1856) sues for 
possession. 

It has been found by the Lower Conrt 
that the title of the plaintiff's vendor to the 
lands in suit was acquired from the zemin- 
dar's imib, who had no power to grant such 
a pottah ; an4 therefore the defendant was 
justined in refusing to recognize it, and the 
plaintiff who derives his title on that pottah 
is not entitled to succeed in his suit. 

In special appeal it is contended— 

1st. — That the Judge has not fbund whe- 
ther by the defendant's having consented to 
receive rents A'om the plaintiff, he has not ia 
effect confirmed the plaintiff's title to the 
land. 

2nd. — Supposing that the plaintiff^s pottah 
fulls to the ground, still as, by the defend- 
ant's admission, the tenure was a jungle- 
booree one, the defendant had no power to 
dispossess the plaintiff. 

3rd, — As defendant rested his case oo a 
resignation of the land said to have been 
made by the plaintiff's vendor, and he failed 
to prove it, the case ought to have been 
decreed in favor of the plaintiff. 

On the first point we do not think that, 
even if it is admitted that the defendant 
took rent from the plaintiff for the years 
1261 and 1262, the act amounts to a ratifi- 
cation of the plaintiffs right to hold under 
the particular, pottah transferred to him by 
the vendor. The acceptance by the defend- 
ant, the landlord, from the liauds of the 
plaintiff of the rents horetofoi*e paid to him 
by the plaintiff's vendor may be evidence 
that the defendant recog;j^ized the plaintiff as 
the representative of the vendor ; but receipt 
of rent from the vendor would not be aa 
act which necessarily implied that the 
defendant knew on what title the vendor 
held, or that he acquiesced in any title he 
may set up from the naib. For he may ba?e 
been under the belief* that the vendor was 
a mere cultivator without a pottah, and, as 
such, had paid him rents, as he was bound 
to do, for the land he cultivated. The de- 
fendant was not fixed with knowledge of 
the pottah granted by his naib, and tiie 
receipt of rent by the defendant could odIj 
be regarded as evidence of a confirmation 
of title on proof adduced that he kneir of 
the pottah. 
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On the second point we think that, what- 
eTer might have been the nature of the 
pottah which the plaintiff's vendor held, if 
it was given bj a naib and therefore by a 
person who had no power to give it and 
was not ratified, the defendant may refuse 
io acknowledge it or allow a transfer of it, 
aad the plaintiff not having shown that the 
defendant acquiesced in the title of the 
vendor, as a jnnglebooree holder has not 
shown any right on his part which bars the 
defendant fVom the exercise of his undoubt- 
ed right to refuse to recognize tenures 
not created by himself or by any authorized 
agent on his part. 

On the third point we find that the defend- 
ant did not rest' his case on the fact that 
$k% plaintiff's vendor had resigned the lands. 
One of his pleas was that the naib had no 
power to grant the pottah to the vendor, 
and it was competent to the Judge, therefore, 
to dispose of the suit on this question. 

In this view we dismiss the special appeal 
wftli costs. 



The 22nd June 1864. 
Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 
Riffht of way. 
Case No. 2678 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of the 24- 
Fergunnahsy dated the ZOth June 1863, 
reversing a decision of the Moonsiff of 
that District, dated the ISth March 1862. 

Ashootosh Chukerbutty and others 
(Defendants) Appellants, 

versus 

Teetoo Holdar and another (Plaintiffs) 
Respondents. 

Baboos Anund Chunder Ghosal and 

Kally Mohun Doss for Appellants. 

Baboo Anund Gopal Paulit for 

Eespondents. 

Aright of way by sufferance over another's land 
cinnot create a permanent right. 

Seton-Karr, J,— Both the Lower Courts 
aave found that the road is not a public 
road, and the Appellate Court has found that 
we laad, which the plaintiff wishes to 
enclose, wholly belongs to plaintiff. The 
right of the defendant is not based on any 
public use of the road by the community, 
but on a right to make use of the plaintiff s 



land for his own convenience. This use by 
sufferance cannot create a permanent right 
in the defendant's favor. In fact it seems 
qnite clear that the defendiints never had 
more than the temporary use of a path 
over what is indubitably the plaintiff's 
property. 

The argument that the Civil Courts have 
no jurisdiction in a matter of this kind is 
wholly untenable. 

We see no error of law in the decision 
of the Appellate Court, and dismiss this 
appeal witli costs. 



The 22nd June 1864. 

Present : 

The Hon'ble F. B. Kemp and 

A. G. Macpherson, Judges, 

Sale Xiaw — Rig'lit of auction-por- 
Ghaser— Ziakheri^ (ReBumption and 
assesBment of). 

Case No. 2816 of 1863. 
Special Appeal from a decision passed by 
the Officiating Judge of Rungpore, dated 
the I ^th August 1863, reversing a deci- 
sion of the Principal Sudder ' Ameen 
of (hat District, dated the I2th February 
1862. , 

Dabee Kunndb Chowdhrain and others 
(Defendants) Appellants^ 

versus 
Faqueer Chunder Shaha and others (Plaint- 
iffs) Respondents. 
Baboos Sreenath Doss and Kishen Dyal 

Roy for Appellants. 
Baboos Onokool Chunder Mooherjee and 
Hem Chunder Banerjee for Respondents. 

Where the former proprietor had a right to bring a 
salt to resume and assesa lakheraj laud, the auction- 
purchaaer of his rights and interests has acquired the 
same right under Section 51 Act XI of 1859. 

Kemp, J, — Without adopting the rea- 
soning of the Judge, we think that his deci- 
sion is substantially correct The former 
proprietor was not estopped from bringing 
a suit to resume and assess the lakheraj in 
the occupation of the defendant, and the 
present plaintiff, who is a purchaser of a 
share of a joint estate under the provisions 
of Sections 13 and 14 of Act XI of 1H59, 
is not precluded from doing so. If the 
previous owner possessed a right of action, 
the auction-purchaser of his rights aud 
interests has acquired the same right under 
Section 54 of the Sale Act. We dismiss 
the appeal with costs and interest. 
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Tlie 22nd June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

Pre-emption. 

Case No. 3186 of 1863. 

Special Appeal from a decision passed by 
Moulvie ' Iradut Alt Khan, Principal 
Sudder Ameen of Sha/mbad, dated the 
3\st July 1863, reversing a decision of 
Baboo Rampersad, Moonsijff of that 
District, dated the 23rd December 1862. 

Maharaj Sing (PlamUfT) Appellant, 

versus 

Lallah Bhuchook Lall vDefendant) 
Respondent, 

Mr, T. T. Forbes for Appellant. 

Mr. A. F. Lingham for Respondent. 

The act of a claimant springing up from his seat and 
claiming his right of pro-empUon instead of claiming it 
from a sitting posture, cannot be deemed a delay suffi- 
cient to entail a forfeiture of his right. 

Loch ^' — The question before us is 
whether the plaintiff has forfeited his right 
to pre-emption by not claiming it with imme- 
diate despatch. The Principal Sudder 
Ameen, who was Law Officer of Zillah 
Tirhoot for several years, reverses the deci- 
sion of the first Court, and holds that plaint- 
jtriias forfeited his right to pre-emption, be- 
rause, when he heard of the sale, he changed 
his position, that is, he rose up from a sitting 
i.osiiion and, standing up, claimed the right 
of purchase. Tliere appears to have been no 
oilier delay than the moment required to rise 
from a sitting to a standing posture. There 
was po silence after lienrine: of the sale, hut 
nn immediate assertion of his right. We 
tJiink the Principal Sudder Ameen has made 
the legal difficulties attending the enforce- 
ment of the claim to pre-emption more diffi- 
cult than he is warranted to do by the law. 
in case I of the Precedents quoted in Mac- 



naghten's Mahomedan Law, Chapter Pre- 
emption, we find that it is held by some 
authorities that the immediate claim shoold 
be made in the assembly where the claimaat 
liears of the sale before it breaks up ; and 
again, that liberty to claim the right of pre- 
emption remains till the assembly breaks up. 
According to other authorities, if silence 
be observed even for a short time after the 
receipt of the intelligence oftlie sale, the 
right is lost. But according to the Hedaya, 
Vol. IV, page 570, a short time maybe 
allowed for reflection. The law requires 
immediate despatch to be used, and the very 
natural action which the plaintiff in this case 
is said to have performed, that of springing 
from his seat and at the same time claiming 
his right, cannot, we think, be under any 
circumstances construed into a delay sufficient 
to entail forfeiture of his right. We reverse 
the order of the Principal Sudder Ameen on 
this point, and remand the case for a decision 
on the merits. 



The 23rd June 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

Co-defendants — Section 346 Act 
VXXZ of 1859 — Objection by vay 
of cross-appeal. 

Case No. 3405 of 1863. 

Special Appeal from a decision passed by 
Mr. J. W. Hutchinson, Additional Prin- 
cipal Sudder Ameen of Burdwan, daUd 
the 2nd July 1863, reversing a decision 
of the Moonsiff of that District, dated the 
3rd of July 18G2. 

Burroda Soonduree Dossee (PlaintiflE) 
Appellanty 

versus 

Nobo Gopal MuUick and others (Defendant) 
Respondents. 

Baboo Nil Madhub Bose for Appellant 
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Baboo€ Ckunder Madhub Ghose and 
Baj Chunder Misser for Respondents. 

One defendant cannot take an objection under 
Section 348 Act YIII of 1859 on the appeal of a co- 
defeodant. 

Levitiffe, J, — In this case we can give no 
relief to the special appellant Burroda. She 
was made a co-defendant with Hurreenarain 
aud Nubho. Hurreenarain alone appealed, 
the Judge of the first Court t>eing in favor 
of the plaintiff, decreeing that he was entitled 
to possession as against all the defendants 
Barroda filed no appeal, but only made 
objections under the 348th Section of Act 
VIII of 1859 on an appeal taken by a co- 
defendant. This was irregular. Burroda 
should have filed her appeal. Vide Sudder 
Dewanny Decisions, 13th April 1863, 

where the following passage will appear : — 
'^A co-defendant has asked the Court to 
entertain his appeal under Section 348 Act 
VIII of 1859 ; but we are of opinion that 
this Section does not apply as between two 
co-defendants, but solely as between an 
appellant and a respondent. The co-defend- 
ant cannot be heard in this appeal." Bur- 
roda has notwithstanding filed her special 
appeal. We must dismiss it with costs. 

Under Burroda's irregular and unsustain- 
able special appeal, Hurreenarain has filed 
his objection under Section 348. We can- 
not, therefore, hear his appeal except as a 
favor ; but before we allowed him the privi- 
lege of converting his objections into a 
formal special appeal, we investigated his 
case. It is not denied byjiis pleader, indeed 
could not be that he cannot have a title to 
llie lands sued for from the two widows, 
wives of Juggessur, His last hope remains to 
prove a title from Nubo. But it is founa by 
the Court below that Nubo had no title to 
the land in question ; therefore he had no- 
thing to convey to Hurrenarain. We are 
Aflked to let him raise the technical objection 
that the Court threw the onus probandi 
wrongly on Nubo (who has not appealed), 
but that objection was not taken, and we 
CAimot now allow it to be raised. 



The 23rd June 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

Xiand Disputes— Section 318 Code of 
Criminal Prooednre— Possession. 

Case No. 3407 of 1863. 

Special Appeal from a decision passed bt/ 
Baboo Banee Madhub Shome^ Principal 
Sudder ■ Ameen of 3fidnapore, dated the 
26ih September 1 863, reversing a decision 
of Baboo Mohesh Chunder Rot/, Moonsiff 
of Gurbetta, dated the 9th July 1863.' 

Shib Persad Roy and others (Plaintiffs) 
AppellantSy 

versus 

Rughoo Nath Singh and others (Defendant?) 
Respondents. 

Baboo Nobohissen Mookerjee for Appellants. 

Baboo Poor no Chufider Mookerjee for 
Respondents. 

Section 318 of the Code of Criminal Procedure does 
not mean that aay party, who can show in the Civil 
Court a possession prior to the Magistrate's award, 
shall be entitled to have the award set aside and to be 
put in possession; but only that the party out of 
possession mu^t prove title. 

Steer y J. This is a suit for possession of 
ten beegahs of land alleged by the plaintiff 
to be his debutter property, from which the 
defendant has ousted him. 

It appears that there was a dispute be- 
tween the parties to this suit about this land 
and that the Magistrate, under the provisions 
of Section 318 of the Code of Criminal 
Procedure, upheld the possession of the 
defendant. 

This Section provides that the party 
whom the Magistrate may decide to be in 
possession, is entitled to retain possession 
I until ousted by due course of law. Tiiis 
does not mean that any party who can show 
in the Civil Court a possession prior to the 
Magistrate's award, shall be entitled to have 
the award set aside and to be put in posses- 
sion ; but it means that the party out of 
possession must prove title. The proof of 
title being properly held to have been on the 
plaintiff, and he has not discharged it, there 
is no ground for this special appeal, and it is 
dismissed with costs. 
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The 2drd June 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

zamltatlon— Co-Bbarers. 

Case No. 2135 of 1863. 
Special Appeal from a decision passed by 
Mr, F. J, Cockbum, Additional Judge 
of the 24'Pergunnahs, dated the 6th July 
1863, affirming a decision of Baboo 
Tarucknath Sein, Principal Sudder 
Ameen of that District, dated the 24^A 
September 1862. 
Shibo Sundari Dasi (Plaintiff) Appellant, 
versus 

Kali Churan Rai and others (Defendants) 
Respondents, 

Mr, W, A. Moniriou and Baboos Hem 
Chunder Banerjee and Anund Ohunder 
Ghosal for Appellant. 

Baboos Chunder Madhub Ghose and Ashoo- 
tosh Dhur for Respondents. 

The non-receipt of a share of the profits of an estate 
is no cause of action between shareholders from which 
limitation runs. 

Seton-Karr, J, — This case has been very 
fully argued before us by Counsel for the 
appellant, and by the pleader for the respond- 
ent. The plaintiff" and defendant are the 
representatives of two brothers, who, in 
their lives, lived in commensality. The 
predecessor and representative of the defend- 
ant, who was one Ram Lochun, made a 
present of a share of a self-acquired talook 
to his brother Gooroo Dass, now represented 
by the plaintiff, by virtue of an ikrar, in 
which at the same time the donor recited 
that his brother was entitled to one-half of 
the ancestral property, and that he was to 
receive his share of the profits of both 
estates until such time as there should be a 
regular division. 

This ikrar the Judge has found to be 
proved by evidence, and though the special 
respondent urges before us that such a finding 
is not supported by any evidence at all, we 
find from the record that the said ikrar was 
executed 40 years ago ; that it was produced 
in Court before the Revenue Authorities ; 
that it was brought to the knowledge of the 
respondent ; and that its validity was never 
before questioned. We hold, therefore, that 
the Judge was fully justified in his finding. 

The case then is narrowed to this. It is 
admitted that Gooroo Dass, the donee, for 
more than 12 years after the death of Ram 



Loohun, the donor, eeased to receive his 
share of the profits of the estate, and the 
Judge has found the claim of the plaintiff^ 
who represents Gooroo Dass's interests, 
barred by limitation by reason of this very 
fact, the non-receipt of any of the profits for 
such a period of time. 

We concur in the arguments advanced by 
Mr. Montriou that this position is not a 
sound one. The relation between the parties 
remains unaltered, as well as the rights on 
the part of Gooroo Dass and bis heirs to 
receive a share of the profits. The noa« 
receipt of any share is no cause of action 
between parties so situated. Every payment 
of rent from the estate to Ram Lochnn or 
his heirs, is a payment on behalf of Gooroo 
Dass and his heirs also, and is a fresh cause 
of action. That Gooroo Dass, from some 
cause or other, never asked for his share for 
many years, makes no difference. He can- 
not be held to have thus waived or relin- 
quished his claim. Therefore, applying the 
usual law applicable to shareholders, where 
one shareholder manages the whole and is 
accountable to the others, we declare the 
piaintifTs suit not barred by limitation, and 
reversing the decision of the Lower Courts, 
we remand the case for trial 6n the merits 
by the first Court. 

We may observe that, though the right to 
demand an account of the share, and to re- 
cover possession in the shape of rent, is thus 
not barred, it may si ill be for the Lower 
Courts to consider to how many years back 
rents the plaintiff will be entitled under 
the laws and precedents in force. All we 
now rule is that his legal right- to his share 
is ueitlier absorbed, nor waived, nor barred 
by limitation. 



The 24th June 1864. 

Present : 

ThQ Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Utemand --Additional fividenee. 

Case No. 2736 of 1863. 

Special Appeal from a decision passed by 
Mr, James Reily, Pritieipal Sudder 
Ameen of Dinagepore, dated the 29lk 
June 1863, reversing a decision passed 
by the Moonsiff of that District, dated the 
ilslMay 1862. 
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Kailee Suukur Roy and others (Defendants) 
Appeliants, 

versus 

Kishto Doolal Chowdhry (Plaintiff) 
Respondent, 

Bahoo Prosunno Coomar Sein 
for Appellants. 

Baboo Debendro Narain Bose for 
Itespoudeiit. 

When the decision of a Lower Court is on a preli- 
mkiuy point, tlxe Lower Appellate Court cannot remand 
the tnit to that Court with directions to tnke further 
evidcoce and to re-try the case, but must keep the 
appeal pending on his file and send the reoord to the 
LoWer Court to take the necessary evidence. 

Jackson^ J. — The Principal Sudder 
Ameen has remanded this suit with diroc- 
tiou to the Moousiff to take further evidence 
and to re-try the ease. It is urged that the 
Principal Sudder Ameen has, under Section 
351, no authority to remand the case on this 
groand, the decision of the Lower Court 
being not on a preliminary point. This 
objection is, we think, good. The Principal 
Sadder Ameen cannot remand. He must 
keep the appeal pending on his file and send 
the record to the Moonsiff under Sections 
355 and 356, with orders to take whatever 
evidence he requires examined. The .Prin- 
cipal Sudder Ameen's order of remand is 
refersed, and he will now pass orders accord- 
ing to law. 



The 24th June 1864. 

Present: 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 

Special Appeal— Suit hj leaaea for 
TttfBOkd of Cftovemment RoTonfie. 

Case No. 3216 of 1863. 

Special Appeal from a decision passed by 
the Judge of NuddeOy dated the 26th 
August 1863, affirming a decree of the 
Sudder Ameen of that District, dated 
the 21th I9ovemberlS62, 

Mr. John White (Plaintiff) Appellant, 

versus 

Tripora Sunkur Mookerjee (Defendant) 
Respondent. 



Baboo Ashootosh Dhur for Appellant. 

Baboos Greesh Chunder Ghoseund Onoohool 
Chunder Mookerjee for Respondent. 

In a suit by a lessee upon a contract for a refund of 
excess revenue remitted by Government, a special ap- 
peal is not admissible if the amount claimed be under 
rupees 500. 

Loch, J, — Before entering into this case, 
a preliminary objection was taken by the 
opposite party that a special appeal was not 
admissible iu this case under the provisions 
of Section 27 Act XXIII of 1861. 

The plaint shewed that the suit was 
brought upon a certain ikrarnamah, in 
which the defendant declared herself not to 
have any interest in the increase or decrease 
of the Government revenue, but was to re- 
ceive a fixed sum of rupees 127 from the 
plaintiff. The Government had ordei-ed a 
reduction of the jumma assessed upon this 
estate, and directed that what had been 
collected in past years in excess of ihixt, 
jumma should be refunded. Plaintiff claimed 
the refund, and brought his actfon on the 
strength of this contract with the defendant 
in the Sudder Ameen's Court who dismissed 
his claim, an order confirmed in appeal by 
the Judge. It is contended that the suit 
was properly cognizable in the Small Cause 
Court, the money being due on a contract 
pleaded by the plaintiff; that the sum claimed 
was under 500 rupees, and, therefore, under 
the provisions of Section 27 Act XXIII of 
1861, no special appeal could be made. We 
think the view taken by the pleader is 
correct, and that the objection taken is valid, 
and we, therefore, dismiss the appeal with 
costs. 



The 24th June 1864. 

Present: 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

Poftsesslon— aceane Profits— 
Splitting. 

Case No. 3415 of 1863. 
Special Appeal from a decision passed by 
the Additional Judge of Behar, dated the 
16th August 1863, affirming a decree 
of the Sudder Ameen of that District, 
dated the 6th September 1862. 
Sheikh Afzul Hossein and others 
(Defendants) Appellants, 
versus 

Mussamat Misron and others (Plaintiffs) 
Respondents, 
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Mr. John Baptist fcM* Appellauts. 
Mr. C Gregory for Respondents. ' 

Where, in a former suit for possession, the Court 
decreed possession and wasilat from date of suit to date 
of recovery of possession, a further suit for wasilat from 
date of plaintiflPs disposseaaion to date of former suit 
was held uot barred. 

Steer^ J. — It appeftrs that the phiintiff 
brought a former suit for possession. He 
got a^decree for possession, and, though he did 
not ask for it, the Court awarded him wasilat 
from the date of suit to the date of recovery 
of possession in execution of tlie decree. 

The present suit is for wasihit from the 
date of dispossession, viz. 15th Bysakh 1260 
to 15th Agln-au 1265, ihe date of recovery, 
excluding from that period the time that 
the former suit was actually pending inves- 
tigation, vis. from Assin 1261 to Kaitick 
1262. 

Tl»e Courts have decreeil the claim. 

We think that the plaintiff cannot recover 
in this suit what he might have recovered 
under the former decree. Under the former 
decree he might have recovered wasilat 
from the date of the institution of the suit, 
viz. Assin 1261 to 1 5th Aghran 1265, when 
he recovered possession. Excluding this 
period, the plaintiff, we hold, is entitled to 
wasilat only from the date of dispossession, 
viz, 15th Bysakh 1260 to the date of the 
institution of the former suit, viz. Assin 

1261. 

We modify the decision of the Lower Court 
accordingly, and the parties will be charged 
with costs in proportion. 



The 24th June 1864. 

Present : 

The Hon'ble F. B. Kemp and A. T. T. 
Peterson, Judges. 

Kortpacr®— Notice of Foreolosure— 
Sale in Execution. 

Case No. 2884 of 1863. 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 9M July 1863, affirming a deci- 
sion of the Moonsiff of that District, 
dated the Uth March 1863. 
Deokee Misser and others (Defendants) 
Appellants^ 

versus 

Ram Golam Roy and others (Plaintiffs) 
Respondents 

Baboos Kishen SuccaMooherfee and Kally 
Kishen Sein for Appellants. 



Mr. John Baptist and Moonshee Ameer 
AH for Respondents. 

The notice wliich the law requires to be served 
previous to foreclosure is to be served on the mortgagor 
or his legal representative. 

Where a portion of the mortgaged property tg sold 
in execution of a decree, if the decreeholdcr luu • 
priority of right over the mortgagee, the balance, if 
any, of the sale proceeds *wiU go in diminution of the 
mortgagee's claim. 

Kemp, J. — The special appellant is the 
mortgagor. He admits the mortgapje which * 
was foreclosed in March 1859. Tiie pre- 
sent suit is for possession, and both the Low- 
er Courts have given the plaintiff a decree. 

In special appeal it is contended, — 

1*^ — That, inasmuch as several mouzalis 
were mortgaged and two of the properties were 
subsequently sold in execution of a decree, and 
the mortgagee deducted the surplus sale 
proceeds in diminution of his debt, the notice 
previous to foreclosure ought to have been 
issued upon the mortgagor and the purchas- 
ers, and not upon the mortgagor alone. 

2nd. — That, under the terms of an ikrar- 
namah executed by the mortgagee, it was 
stipulated that the whole sura borrowed 
should be repaid in one sum and on cue 
date ; that the mortgagee in violation of 
the terms of the ikrar has received a por- 
tion of the sum lent by appropriating the 
surplus sale proceeds of the two mouzalis 
sold in execution, in diminution of bis 
claim. 

We think that there are no grounds for 
this special appeal. The notice- which the 
law requires to be served previous to fore- 
' closure, is to be served on the mortgagor 
or his legal representative. We have not 
been shown that the purchasers have pur- 
chased the equity of redemption, or that they 
are the heirs of the mortgagor. They are, 
therefore, not the legal representatives of 
the mortgagor. 

We may observe that, if the decree-holders 
had a priority of right over the mortgagee, 
the balance, if any, of the sale proceeds would 
go in diminution of the mortgagee's claim. 
If the equity of redemption was sold, then 
the mortgagor's title is altogether destroy- 
ed. 

On the second point we think there has 
been nonviolation of the ikrar. The securi- 
ty upon which the monies was origiually 
advanced being diminished by the sale of 
a portion of the properties, the mortgagee 
was entitled to claim in diminution of his 
loan the sale proceeds as representing that 
security. 

The appeal is dismissed with costs vaA 
interest. 
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The 24th June 1864. 

Present : 

. The Hon'ble F. B. Kemp aad A. G. 
MacpheraoD, Judges. 

OWeotlon under Section 348 Act VZZX 
of 1899— fistoppel— Go-defendants. 

Case No. 2835 of 1863. 

Special Appeal from a decision passed by 
Mr. F. L, Beau/ore, Judge of the 24-Pcr. 
gunnakSf dated the 29 ik June 1 863, revers- 
ing a decree of Baboo Taruk Nath Sein, 
Principal Sudder Ameen of that District, 
daUd the 2*1 th of June 1862. 

Madboo Mokee Dabee (Defendant) 
Appellant^ 

versus 

GttDga Govind Muodle and others (Plain t- 
iffs) Respondents. 

Bakos Romesk Chunder Mitter and Chun- 
der Madhub Qhose for Appellant. 

Bdhoos Unneda Persad Banerjee and Mo- 
hesk Chunder Chowdhry for Respondeots. 

A respondent may take any objection under Section 
348 Act VlII of 1859. 

Adediiai in a former suit cannot operate as an 
estoppel as between co-defendants in that suit or 
ptitieg cfadfaing under them. 

Kimpi J, — The defendant is the special 
app^lUot. The plaintiff alleges that he 
purchased the disputed land from the mort- 
gagee, SurbeBSur Chowdhry, after foreclo- 
sure which took place in 1832. The 
I plaintiff's purchase is dated in February 
1B53. The defendant contends that the land 
iu dispute was not included in the property 
mortgaged to tlie plaiutitTs vendor, and that 
i( belonged to Panchee Dabee, from whom 
defendant has derived by purchase. Limit- 
ation was also pleaded. 

The Principal Sudder Ameen overruled 
the plea in bar, and gave the plaintiff a 
decree for a portion of the land claimed. 
The pUiutiff appealed. The defendant (re- 
spondent in the Lower Appellate Court) 



under the provisions of Section 348 of the 
Code of Civil Procedure, took objection to 
the decision of the Court of first instance, 
to wit — that the suit of the plaintiff was 
barred under the Statute of Limitations, and 
that the wrong issue had been tried. The 
Judge, Mr. F. L. Beaufort, remarks " that 
the party who does not file a memorandum 
of appeal, cannot be in a better position than 
tlie one who does file such a memorandum ;" 
and as by Section 334 the appellant cannot, 
without the leave of the Court, urge any 
other ground of objection than that set forth 
in his memorandum, I am of opinion that 
the respondent cannot take any objeotioa 
without the leave of the Court. Now, 
when tlie Lower Court rejects the plea of 
limitation, it seems to me that the defendant, 
who has raised it, should file an appeal on 
that ground, if he desires to urge it in the 
Appellate Court, and should not wait, for 
the appeal of his opponent. I am of opini- 
on that the Principal Sudder Ameen right- 
ly rejected the plea of limitation on the 
ground of decrees for rent of land in dis- 
pute, in which Witooree Soonderee inter- 
vened on the strength of her purchase of 
this land, and without success ; but I de- 
clined to admit it as a ground of appeal. 

On the merits the Judge observed " that 
the grounds on which the Principal Sudder 
Ameen had restricted the plaintiff's claim to 
a portion of the land, were not satisfactory." 

He proceeds to observe ** that it is ad- 
mitted that the lands claimed in this suit 
are identical with the lands claimed in a 
suit brought by one Juggeshur Ghose ; 
that the party through whom the defendant 
derives title was a party to that suit, in 
which the decree was in favor of Surbessur, 
the plaintiff's vendor, and against the parties 
throup^h whom defendant derives title ; and 
that possession was given to the plaintiff's 
vendor, Surbessur, by the nnzir of the Court 
in execution of the decree ; that, as plaintiff 
had succeeded to the rights of Surbessur, 
he is entitled to the whole of the land the 
subject of this suit." 

In appeal to this Court it is contended, 
Isty — that the Judge is wrong in law iu his 
interpretation of Section 348 of the Code of 
Civil Procedure ; 2nd, — that the wrong issue 
has been tried, the proper one being wl»ether 
the land claimed in the suit was included in 
the mortgage made by Ram Chunder to 
Surbessur, the plaintiff's vendor ; 3rrf, — that 
the defendant, special appellant, is not 
bound by the decision in the case of 
Jugesshur. 
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We are of opiuioa that the Judge's iuter- 
pretatioD of Section 348 is clearly wrong. 
That Section is as follows : — '" Upon the 
hearing of the appeal, tlie respondent may 
take any objection to the decision of the 
Lower Court, which he might have taken if 
he had preferred a separate appeal from such 
decision." This Section repeals the provi- 
sions of Clause 3 Section 7 Act XV of 
1853. The objection may be taken orally. 
We would refer the Judge to the decisions 
of this Court in the cases of Issur Ghose 
versus Hills, decided on the 4tb of Septem- 
ber 1862, and Ramnarain Bhuttacharjee 
versus Molicschunder, decided on the 18th 
of Decern l:>er 1862, and reported in the 
January No. of 1863, page 79. The Section 
quoted by the Judge, Section 334, refers to 
appellants and not to respondents. The Judge 
was therefore wrong in declining to permit 
the respondent before him (special appellant 
in this Court) to take objection to the deci- 
sion of tho Court of first instance. 

The Ju*ige refers to decrees for rent in 
which the defendant is said to have inter- 
vened. We find that in one case Witooree 
Soonderee intervened j but that in the other 
case she did not do it ; but be this as it 
may, as the Judge has declined to admit the 
plea of limitation as a ground of appeal, 
there has been an error in law in the proce- 
dure and investigation of this case, and it 
must be remanded to try whether the suit 
of the plain litf is barred or not. 

We are further of opinion that the suit 
of Jugessliur, alluded to by the Judge, is not 
an estoppel. The vendor of the defendant 
was a party to that suit in the capacity of 
co-defendant with the plaintiff's vendor. 
Juggesshur claimed some land which may or 
may not be identical with the land now 
claimed. Both the defendants in that suit 
opposed his claim and it was dismissed. 
There could therefore have been no proceed- 
ings in the execution stage of that case 
giving possession to the present plaintiff. 

That suit did not dispose of or determine 
any cause of action as between the co-de- 
fendants in that suit, so as to bind them or 
the parties who claim under them. 

Tlie proper issue for trial in this suit, after 
disposiug of the issue in bar, is this — Were 
the disputed lands included in the mortgage 
by llajch under to Surbessur, plaintiff's vend- 
or, and for which the latter obtained fore- 
closure in 1832 or not ? 

The suit is remanded for trial with refer- 
ence to the above remarks. Costs to follow 
the result. 



The 24th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 

Champertj— Transfer. 

Case No. 3230 of 1863. 

Special Appeal from a decision pasted by 
Mr. C. S. Belli, Judge of Raj shahycy dated 
the 25th August 1863, affirming a deci- 
sion passed by Mr, W. fVright, Principal 
Sudder Ameen of that District, dated 
the nth April 1863. 

Punchanun Muzoomdat^ (Defendant) 
Appellanty 

versus 

Doorga Nath Roy (Plaintiff) Respondent, 

Bahoos Baneenath Bose and Kishen Dyai 
Roy for Appellant. 

Baboo Chunder Madhub Ghose for 
Bespondent. 

The Courts will not interfere when a transfer is com- 
pleted at once — e. g. where a party buys a certain shanj 
of a litigant's risk and stands or falls by his purchase, 
having only the right to recover his share from tbe 
party suing if the latter wins his case, and having na 
claim at all if the Courts decide against him. 

Qumre. — Whether, in the present state of the law in 
India, champerty can be pleaded at aU. 

Glover, «/.— Plaintiff (special appel- 
lant) sued to recover possession of a 9 guu- 
dah share of Mouzah Ruplee, with mesne 
profits, as also a fourth share of cer- 
tain moveables left by one Unnopoorna 
Dassea, the special appellant's paternal un- 
cle's wife. It appears from the record that 
the special appellant was the legal heir to 
all Unnopoorna's property, but being too 
poor to bring a suit for the enforcement of 
his rights, which had been contravened bjr 
third parties, his relations. Special respondent 
advanced him rupees 301 for the purpose, 
receiving in exchange a conveyance of the 
9 gundah share of the real property and of a 
fourth share of the moveables aboveraen- 
tioned. Special respondent was also to 
have a fourth share of any '* wassila^* that 
might be decreed to the special appellant, 
supposing him to gain his suit. 

The relatives finding special appellant 
prepared to assert his rights, gave up the 
disputed property. But the latter refused 
to fulfil his bargain with the special respond- 
eui, and this, suit was accordingly brot^^it 
to recover. 
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The Court of first instnnce decreed the 
claim, and the Judge ou nppeal confirmed 
the order, with the exception of tlint part 
of it relatiDg to wassilut previous to the 
purchase. 

It is urged in special appeal — 

(1.) That the suit ought to have been 
dismissed on the ground of champerty, and 
that the Judge's ruling on this point was 
wrong. 

(2.) That special appellaut was not liable 
for wassilat for the time he was not in 
possession of his land. 

(3.) That although a part only of special 
respondent's claim was decreed, the Judge 
hfts saddled special appellant with all the 
costs of suit. 

With regard to the first objection, we 
think it doubtful whether, in the present 
state of the law, champerty can be pleaded 
tt all. The decision of the Sudder Dewan- 
nyAdawlut dated May 13th, 1852, in the 
case of Kishen Lai, goes far to uphold this 
opinion ; but in any case the Courts will 
DjOt interfere when the transfer is completed 
at once ; where, for instance, as iu the pre- 
sent case, a party buys a certain share of a 
litigant's risk, and stands or falls by his 
purchase, having only the right to recover 
Lis share from the party suing if the latter 
wins his case, and having no claim at all 
supposing the Courts to decide against him. 
We observe, further, that there was no suit 
atall instituted, the special appellant having 
gained his rights without legal inter ven- 
tioiu 

The second objection is valueless. The 
special respondent is entitled to claim 
"wassilat" from the date of his purchase. 
And the point now urged, viz., that special 
appellant was out of possession, part of the 
thne was not specifically pleaded in the Court 
below. 

The third objection must be, we think, 
allowed. The Judge has, through inadvert- 
ence most probably ordered the special 
appellant to pay the entire costs of the suit, 

, althqugh he has excused him from part of 
his liability. The deduction is of the most 
trifling nature, not amounting, we under- 
stand, to above 3 rupees ; still, small as it is, 

I the special appellant is entitled to it; and 

J so far wo amend the Lower Court's decision. 

. In all other respects the appeal is dismissed 
with proportionate costs. 



— — •_ 



The 27th June 1864. 

Present : 

The Hon'ble Shuraboonauth Pundit and E 
P. Leviugc, Judges. 

Suit on lost or destroyed judflrment — 
Xiimltation. 

Cases Nos. 3057 to 3059 of 1863. 

Special Appeals from decisions passed by 
Mr, A, W. Russell, Ojjiciating Judge 
of Behar, dated the Ut August 1863, 
affirming decisions of taboo Tarrakant 
Jiidyasagur, Principal Sudder Ameen of 
that District, dated the 28 th Januaru 
1862. 

Ranee Emamun and others CPlaintifi*3) 
Appellants, 



Hurdyal Sing and others (Defendants) 
liespondents, 

Baboos Kissen Succa Mooherjce and 
Debendro Narain Bose for Appellauls. 

Baboo Rally Kissen Sein for Respondents, 

A suit was held to lie for the amount of an luisatisfied 
claim adjudged by a decree which was destroye<l during 
the mutuiy, and the cause of action to date from the 
lost decree. 

.Levinge, J, — It is admitted that the deci- 
sion in one of these appeals will govern the 
rest. This was a suit on a lost or destroyed 
judgment. The amount now sued for had 
been decreed by the first Court, but the 
Judge reversed the finding, holding that the 
subject matter of tiiis suit was barred as 
res judicata under Section 2 Act VIII 
of 1859. We reverse that finding, as it 
was competent to the pK-iiutitf to sue for the 
amount of an unsatisfied claim which had 
been adjudged to him, the decree having 
been destroyed in the late mutiny, pending 
an appeal taken by the defentlants on the 
point of costs. The whole amount of the 
original debt on the bond had been decreed, 
but it has never been realized ; so we hold 
there is no necessity to remand this case. 

The Judge gave it also as his reason for 
dismissing the suit that the claim was bar- 
red by the Statute of Limitation, but this 
plea was not taken in the Lower Court ; and 
if it had been, there was no bar, as the cause 
of action dates from the lost decree. Ap- 
peal allowed in favor of plaintiff with costs. 
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The 27ih June 1864. 
Present : 

The Hou'ble Shumboonauih Fumrit and 
E. P. Levinge, Judges, 

AlluWal Xiaad. 
Case No. 3010 of 1863. 

Special Appeal from a decision passed by 
Mr, A, A. SwintoHy Judge of Tip per ah^ 
dated the 1th August 1863, affirming a 
decision of Baboo Dwarkanath Roy^ 
Principal S udder Ameen of that Dis- 
trict, dated the iSth March 1861. 

The Collector of Tipperah (Plaiuliff) 
Appellant , 

versus 

Doorga Persad Paray and others (Defend- 
ants) Respondents, 

Baboo Kishen Kishore Ghose for 
Appellant. 

£aboo Dwarkanath AfiV^er for Respondents. 

The drying of ihe river, or it« becomiufi; fordable, be- 
tween ft reformed char and A^s estate, does not divest the 
property from B on ^rliose estate it formerly formed, 
and gite it to A, 

Levinge, J. — In tJiis special appeal it is 
argued that, as the disputed land has accreted 
to the Government estates, it belongs to 
the Government, and that the finding that 
it has reformed on the old site on which was 
formerly the land of the defendant, gives 
to the defendant no title. But we are of 
opinion that, as it has been found as a matter 
of fact that up to 1857' this very disputed 
chur "had not accreted or been joined to 
the Government lauds, but was. separated 
by a navigable body of water, the drying up 
of that portion of the river or its becoming 
fordable, will not divest the property from 
the defendant and give it to the plaintiff as 
an accretion to his estate. Appeal dismissed 
with costs. 



July 1863, reversing a decision of Goped 
Chunder Ghose, Officiating Sudder 
Ameen of that District, dated the 26tk 
July 1862. 

Meer Hossein and others (Defendants) 
Appellants, 

versus 

Meer Bakir Ali (Plaintiff) Respondent, 

Moulvie Aftaltooddeen Mahomed for 
Appellants. 

Baboo Mutty Lai Mooherjee for 

Respondent. 

Special damages are not necessary to be proved io a 
case of slander and assault. 

Peterson, J, — This is an action of slander 
and assault, damages laid at 800 rupees. In 
the Court of first instance the plaint was 
dismissed, and this decree was afBrmed bj 
the Principal Sudder AmeenJ Ou review 
of judgment, thij decision was reversed, and 
damages 20 rupees and half costs given to 
plaintiff. The defendant appeals from this 
decision on the ground that plaintiff proved 
no special domnges. The Court observes 
that special damages are not necessary to 
be proved in a case of this sort ; and that 
on the portion of the appeal relating to 
costs, the Court declines to interfere. Ap- 
peal dismissed with costs. 



The 27th Jane 1864. 

Present- 

The Hon'ble F. B. Kemp and A. T. T. 
Peterson, Judges, 

Damag'es^Slaader and assault. 

Case No. 2901 of 1863. 

Special Appeal from a decision passed by 
Baboo Kalee Kinkur Roy Bahadoor, 
Judge of the Small Cause Court (vested 
with the powers oj a Principal Sudder 
Ameen) of Chiltagong, dated the 25th 



The 27th June 1864. 

Present : 

The Hon'ble Sumbhoonath Pundit 
and E. P. Levinge, Judges. 

Xiimitation—Seotlon 11 Act XZT of 
185». 

Case No. 3017 of 1863. 

Special Appeal from a decision passed hy 
the Judge of Patna, dated the loth 
July 1 863, affirming a decision of the 
Principal Sudder Ameen of that Districf, 
dated the 26th March 1863. 

Guz Behary Sing and others (Plaintifis) 
Appellants, 

versus 

Mussamut Bebee Washun and others 

(Defendants) Respondents. 

Mr, J, Baptist for Appellants. 

Mr. C. Gregory and Baboo Unnoda Persaui 

Banerjee for Respondents. 

The object of Section 11 Act XIV of 1859 is merj^ 
that no limitation will apply to a case in wbicb t&e 
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pOMB raiiMC was disqualified at the time when. the 
csOM di action arose, though the suit might be brought 
after the ordinary period, provided it is brousrht within 
thne years of the time when the disqualification ceased. 

Pnndii, 7. — It is clear that Section 1 1 of 
Act XIV of 1869 does not apply to this case. 
That Section does not after nil mean anything 
hat this, tliat no limitation will apply to'a case 
in which the person suing was disqualified at 
the time when the cause of action arose, 
though the suit nii«:ht be brought after the 
ordinary period, provided it is brought within 
three years of the time when the disquali- 
fication censed. It could not be intended 
that minors should have less period for 
sning than adult persons have. The effect 
of Section 1 1 was not to curtail but to 
enlarge the time for the disqualiiied. The 
M^oa being within twelve years of the 
original caase of action, we think limitation 
does not apply. The case is, therefore, 
remanded to the Court of first instance for 
trial on the merits. 



of the amount paid, and a decree should not be giv 
jointly and severally, but severally aj^ainst each of t 
defendants for the contribution dae by each. 



en 
the 



The 27th June 1864. 
Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

Contrlbation— Co-debtors. 

Case No. 3224 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Jessore, 
dated the 30th July 1863. modifying a 
decision of the Sudder Ameen of that 
District, dated the 2lst February 1862. 

Mr. H. A. Eglinton (Plaintiff) Appellant, 

versus 

Koylashnath Muzoorodar and others 
(Defendants) Respondents. 

Baboo Bhyrub Chunder Banerjee for 

Appellant. 

Baboo Rally Mohun Dass for Respondents. 

Wh«re parties are bound by a joint liability, and one 
J* ftem mscharges the "whole debt due to the creditor, 
o« may bring an action against hia co-debtors for a 
contribation by each of them for his share of the sum 
«tte to the original creditor. The plaintiff in such a 
^"^MDooly soeeach of the co-debtors for hia share 



Loch, J — The plaintiff in this case was 
one of several defendants in a previous 
suit condemned to pay costs jointly and 
severally. On execution being taken out, 
plaintiff paid tlie whole amount, and now 
seeks to recover from his co-defendants 
the sums due from them which he Ims paid 
on their account minus the share due by 
himself. 

The first Court gave a decree for the 
plaintiff. In appeal certain parties stated 
through their vakeels that they were willing 
to pay their shares to the plaintiff, and that 
** the object of appeal was to have this 
'* point determined ; and the Court held 
" that it would be very oppressive upon 
^< them in case they are made jointly liable 
" for the sum, — for in case of joint liability 
*' the party may have to pay another debt :" 
and it therefore separately adjudged four 
shares against the four appellauts giving 
them costs iu proportion. 

A special appeal has been preferred from 
this judgment, ou the ground that, as plaintiff 
had paid the whole debt, he was entitled to 
get a decree similar to that which was 
enforced against him, and that all the defend- 
ants should be made jointly and severally 
liable. 

"We have been referred by the pleader 

for the respondents to Pothier on Obligations, 

Vol. I, page 163, Ed. 1806 ; and find also 

in Story's Equity Jurisprudence, Vol. I, 

page 568 and following, the rule laid down 

to the following effect that, wliere parties are 

bound by a joint liability, and one of them 

discharge the whole debt due to the creditor, 

he may bring an action against his co-debtors 

for a contribution by each of them for his 

share of the sum due to the original creditor. 

The plaintiff in such a case can only sue 

each of the co-debtors for bis share of the 

amount paid, and a decree should not be 

given jointly and severally, but severally 

against each of the defendants for the 

contribution due by eiu)h. We, therefore, 

reject the special appeal with costs ; but, 

instead of dismissing the suit as improperly 

brought, we amend the decree of the first 

Court which has made the defendants jointly 

and severally liable for the claim, and make 

them severally liable each for his own share 

of the sum paid by the plaintiff to the 

original creditor. 
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The 28th June 1864. 

Present : 

The Hon'ble C. Steer nnd E. P. Levinge, 
Judges. 

Pre-omption—Onus probandl. 

Case No. 3431 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Amcen of Sarttn, 
dated the ilth of September 1863, 
modifying a decision of the Sudder 
Jmeen of that District, dated the I9th 
May 1863. 

Sheikh Mahomed Noorul Hossein and others 
(Plaintiffs) Appellants, 

versus 

Sheikh Hyder Buxsh and others (Defendants) 
Respondents, 

Moulvie Aftabooddeen Mahomed for 

Appellants. 

No one for Respondents. 

Whore a party claiming a right of pre-emption impugns 
the correctness of the price stated in the deed oi sale, 
the burden of proof is on him to show that the property 
had in fact been sold below the stated price. 

Steer, J. — The plaintiff sued to establish 
a right of pre-emption. 

The Court of Appeal below has found 
that the price of the property was 
1,975 rupees, and that one Pureag Singh 
having acquired by purchase a share in the 
same property, his right to make the purchase, 
which plaintiff sues to have transferred to 
himself, was not inferior to that of the 
plaintiff. 

It is against these findings that objection 
is now raised, in *special appeal. It is 
contended that defendant was bound to 
prove that the real price for which the pro- 
perty was purchased was 1,975 rupees, and 
it was not enough that the deed of sale of 
Pureag Singh was produced, but there should 
have been independent evidence that the 
sale was really made, and that he was a 
' CO- sharer. 

We think that, where a party claiming a 
right of pre-emption impugns the correct- 
ness of the price stated in the deed of sale, 
the burden of proof is on him to show that 
the property had in fact been sold below the 
stated price ; but the special appellant gave 
no such proof. 

In respect to the second point, we find that 
Purong brought the property in January 
1862 from Racha Singh, who again bought 
it in 1857. Both deeds were produced, and 



other evidence was relied on as establiahing 
the fact that Pureag Singh was as much en- 
titled to buy the property on the oceusion of 
its sale in January 1862 as the plaintiff. 

We hold, therefore, that the objections 
raised against the decision of the I^wer 
Court 'are untenable, and we dismiss the 
special appeal without costs, special respond- 
ent not being present. 



The 28th June 1864. 
Present: 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 

Plea of Klnority — Svidence— Onus 
probandi. 

Case No. 3258 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the Wth August \9^'i, 
reversing a decree of the Mooiisijf of 
Kootulpore, dated the 6th August 1862. 

Khetter Mohun Ghose (one of the 
Defendants) Appellant, 

versus 

Bamessur Ghose (Plaintiff) Respondent, 

•Baboos Romanath Rose and Baneenath 
Rose for Appellant. 

Baboo Hem Chunder Banerjee for 

Respondent. 

The appearance of an alleged minor may be taken 
into consideration in disposing of his plea of niinorify, 
but the decision must rest mainly upon positive ovldence 
which he is bound to produce. 

Loch, J, — The mode in which the Lower 
Courts have disposed of the question of 
minority is not satisfactory. Plain tiff comes 
into Court claiming to recover certain pro- 
perty sold in execution of a decree so far 
back as 1844, and pleads that he was a minor 
up to 1260-1853, and that this suit, institut- 
ed on 18th June 1862, is within time. 
Instead of obliging the plaintiff to prove this 
distinct allegation regarding his age, the 
Lower Appellate Court appears to Imve s/itis- 
fied itself that from his appearance plaintiff 
could not be more than 30 at present, and, 
consequently, when the property was sold, 
viz, in 1844, he must have been a minor. 
Of course, the appearance of the individual 
should be taken into consideration iu dis- 
posing of such a question as that of minority ; 
but the decision must rest mainly upou 
positive evidence, which plaintiff is boaad 
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to produce. If the pi aintilF have produced 
soeb, the Lower Court has pronounced no 
opiuion upon it. We, therefore, remand 
tlie case to the Principal Sadder Atneen, 
direetin^ him to dispose of it with reference 
to the above remarks. 



Tho 28tli June 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Mmisslon— PleadlnffB — Attachment 
—Adverse posse^Bion— Xiitnttation 

Case No. 2725 of 1863. 

Special Appeal front a decision passed by 
Mr. F, A. Beaufort, Judge of the 24- 
Pergunnahs, dated the \9th June 1863, 
reversing a * decision of the Principal 
Stidder Ameen of that District, dated the 
nndJuhj 1862. 

Brojo Rajkishoree (Defeudaot) Appellant, 

versus 

fiishonauth Dutt (Plaintiff) Respondent. 

Mr. R. T, Allan for Appellant. 

Bahoos Ifohesh Chunder Chotcdry, Kali 
Kishen Doss, Dwarkanath Mitter, and 
Upprokash Chunder Mookerjee for 
Uespondent. 

The rule that, when an admission is relied on by a 
party 10 a suit us aj^aiiust his op])Oiient, he must take 
th*- whole of the admissiou, docs not anply to pleadings. 

ibe attachment jot a pro{>erty is adverse possei^sioii 
causinj; limitatjon to run as against the party in pos- 
M86ion of the property, 

Jackson^ J. — The plaiutiflP, Bishonauth 
Dutt, preferred this suit to recover posdessiou 
of4chuk8, Kujamutpore, &c. Plaintiff alleged 
tliat these chnks formerly belonged to 
Parbutty Churn Mitter, who, on the 
iJJth Cheyt 1251, raorlgaged them, and 
Bubsequcnily on the 2.3th Cheyt 1253 
sold them to the plaintiff; that plniulifT 
thereupon took possession of tho ohuks ; 
tiwit the defendant, JJrojo liajkishoree, 
Uie zemindar of the estate in which the 
cliuks are situated, having oblained- a decree 
for arrears of rent against Parbutty Churn 
Mitter in execution, put up three chuks for 
8ale, and on the 24th Cheyt 1255 
purchased them, and thereby ousted the 
plamiiff. 



The defendant, Brojo Rajkishoree, de- 
clares that the alleged purchase was a mere 
paper transaction ; that no possession was 
obtained by the plaintiff ; that she had pre- 
viously attached these chuks ; and finally 
she rests her title to the chuks on her pur- 
chase at the sheriff's sale. 

The Judge of the 24-Pergunnahs, on ap- 
peal from the Principal Sudder Ameen, has 
held that the purchase of plaintiff was ma<le 
bona fide, and that defendant had full notice 
of it prior to her purchase in 1255, and that 
plain tiflf's possession is proved. He has, 
therefore, confirmed the decision of the Prin- 
cipal Sudder Ameen, decreeing plain tilTs 
claim and title to recover possession. 

On special appeal it is urged for defendant 
that the purchase by plaintiff is not proved ; 
that the ikrar of 1253, under which tho 
mortgage of 1251 is said to have been made 
absolute, has not been produced ; that there 
is no proof that it has been lost as alleged ; 
that there is no proof that any search has 
been made for it ; that there has been no 
secondary proof given of the conteots of this 
ikrar ; that the plaintiff's title has conse- 
quently not been legally proved ; and that 
the conclusion arrived at by tho Judge, ou 
the question of the possession of plaintitF 
immediately after her purchase upon which 
the qtiestion of limitation turned, is directly 
conti ary to the evidence. 

This suit was preferred on the 15Jh 
Sraban 1266. The plaintiffs title is found- 
ed on an ikrar dated 25th Jeyt 1253, 
and he admits dispossession on the 24th 
Choyt 1255. It is shown that he has 
already on a former occasion sued in tho 
Supreme Court to assert his title to these 
chuks as against the defendant, but ou tliat 
occasion he elected a non-suit. It is not 
denied by the Judge that the defendant was 
in possession of the chuks in question in the 
year 1254, having attached them for r(»nt8 
due from Parbutty Churn Mitter ; but the 
Judge considers that this attachm.eut oanuot 
be looked upon as an adverse pcsse»isiou. 

As regards the absence of the ikrar, the 
Judge says that the original mortgage is in 
terms an absolute sale ; that if the plaintilPs 
admission that it is a morigage is relied ou 
by the defendant, his whole admission must 
be taken, and the statement as to the ikrar 
must be taken to be good also. 

On this point we think the Judge is wrong 
in law. It is true that, when an adsnission 
is lelied on by a party to u suit as against 
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his oppoQent, he must take the whole of the 
admission. But this rule does not apply to 
pleadings. The statements of a party in his 
plaint can be made use of by tbe opposite 
party as far as they assist his case, whereas 
those statements to which he objects must be 
proved. The plaintiff states that his title 
accrued, not on the deed which he states was 
a mortgage, though its terms are not those of 
a mortgage, but on an ikrar. The defend- 
ant raises objections to this ikrar. He 
raised objections to it so far back as the 
year 1254, as appears from a suit for arrears 
of rent preferred by the plaintiff in the 
Collector's Court in that year against some 
of the tenants of the chuks. The defendant 
then declared that the transfer was a mere 
fraudulent transaction in fraud of creditors. 
The defendant then refused to give the 
plaintiff possession on this ground. In the 
year 1254 the plaintiff sought, by proceed- 
ings under Act IV of 1840, to recover 
possession of the chuks through the Magis- 
trate, on the allegation of forced dispossession 
by the defendant. But on the 17th Assiu 
1254, the Magistrate held that plaintiff 
never had been in possession, and it is evi- 
dent from other papers in the case that the 
possession of the plaintiff was disputed by 
the defendant in Magh 1253. The Judge 
overrules all this documentary evidence, and 
decides that the plaintiff was in possession 
on the evidence of certain ryots who, he 
states, lived on the land, and must therefore 
be, to some extent, under the influence of the 
defendant. 'All that these ryots depose is, 
in so many words, that the plaintiff purchas- 
ed the chuks and took possession. We are 
of opinion that such evidence is utterly 
insufiicient to rebut that contained in the 
documentary evidence. We could not, 
however, interfere on a finding of fact, but 
this finding is at the same time quite incon- 
sistent with (he Judge's finding that the 
defendant had previously attached the chuks. 
The Judge thinks this attachment was not 
an adverse possession. It may not have 
been adverse as against Parbutty Churn 
Mitter, but it was distinctly adverse as 
agaiust the plaintiff. The record of the suit 
in the Collectorate proves that the defendant 
then declared the plaintiff's purchase to be 
a mere fraudulent transfer in fraud of credit- 
ors, and on tlial; ground refused to give him 
up possession, and refused to allow him to 
collect rents. It was, then, as much an 
adverse possession as the defendant's present 
possession is. If then the Judge is wrong 
in law in the view he has taken of this 



possession, it may be that this error hu 
caused an erroneous decision on the quettioii 
of limitation, and we think it has. Looking 
upon this possession as adverse, the pUintiff 
was not in possession of the disputed chuks 
in 1254, and his suit is consequently barred 
by limitation. Plaintiff's cause of actioa 
upon the title which he now puts forward 
did not originate in 1255 but in 1253 ; aud 
as he has delayed for more than 12 years to 
bring his action, his suit must be dismissed 
as barred by limitation. We acoordinglj 
reverse the Judge's decision, and dismiss 
this suit with all costs and interest. 



The 28 th June 1864. 

Present : 

The Hon'ble C. Steer and E. 
P* Levinge, Judges. 

Alluvial Xiand. 

CuseNo. 3430 of 1863. 

Special Appeal from a decision passed by 
Mr, T. Sandys^ Judge of Dinagepore^ 
dated the lOth September 1868, affirming 
a decision passed by Mr. James Reily, 
Principal Sudder Ameen of that District^ 
dated the 17 th January 1863. 

Mr. Henry Maseyk and others (Defendants) 
Appellants, 

versus 

Mr. J. F. Hedger and others (Plaintiffi) 
Respondents, • 

Mr, li. T. Allan and Baboo Onookool 
Chunder Mookerjee for Appellants. 

Mr. T- J. Fergusson and Baboo Juggoda- 
nund Mookerjee for Respondents. 

Land gained by the gradual accession of a rivar, and 
added by the operation of nature to A*b tenure^ maat 
beheld io be A*a property, although it be also established 
by evidence that this land has reformed on a site 
which was formerly part of ^'s property. If it should 
be proved that the river flowed over the original site, 
and receding, left the new formation and a ftTdaWe 
channel between it and B*8 property, B was entitled to 
re-take possession uf the uewly formed land on the old 
site, and he is not to be deprived of it now because the 
river should be cither fordable on A^a side, or hsi becoiie 
wholly dried up. 



Digitized by 



Googk 



18M.] 



CIVIL nULlNOS. 



307 



Levinge^ «/'.— Thb questioii the Lower 
Gonrts had to decide, was whether the dis- 
patod lands belonged to the plaintiiTs Mouzah 
Biboopore, or to the defendant's Mouzah 
JoggnnnaUipore. The land is depicted on 
the map of the Ameen, and is admitted to lie 
witkin the beds of two rivers, one on tlie 
M«^ the other on the west. A considera- 
bis portion, if not the whole, of the original 
Btteof the present formation, clearly appears 
to have been part and parcel of the defend- 
iDt's Monzah Juggunnathpore. The river 
(Qanges) was the boundary of the two es- 
tates, and by its action had diluviated the site 
of the disputed land. This river formerly 
ran to the east of the disputed land, but, 
apparently some time in or about 1^67, al- 
tered its course, and now runs to the west, 
oathe opposite side of the property in dis- 
pate, thus apparently detaching it from de- 
fendant's mouzah. The result of this change 
in the river has been to cause a reformation 
of land on its original site, but leaving the 
ri?er (which had been formerly the b««nd- 
ary of the two estates) to the west of the 
reformation. On the strength of this state 
of things, the plaintifif sued the defendant to 
obtain possession, alleging ihsA the lands 
were an accretion to his estate of Baboopore, 
the <mu» lying on the plaintiff to make out 
his case; whereas the defendant contended 
that the lands belonged to him, asserting 
that they had reformed on their original site, 
and, therefore, belonged to him bs part of 
his mouzah, and that he took possession of 
the land on its reformation. 

The first Coi^rt has given a careful judg- 
ment, has reviewed the evidence, and has 
fosnd, as a fact, that the disputed property 
belonged to the plaintiff as an accretion to 
his monzah. On appeal to th^ Judge, the 
decision has been upheld, but upon another 
ground. The property in dispute contains 
M6 beegahs of valuable land ; the defendant 
ia in possession, and has apparently estab- 
lished the fact that this land has reformed 
oB his original property ; and we see that 
the case required much care and reflection, 
before the Judge in appeal decided it ; and 
jet the following appears to be his only re- 
corded reasons for upholding the decreo. 
Ve set out the judgment in extenso : — 

^^ The map of the chur, as it was to be 
i6M IB 1861, when it first formed, filed by 
Appellant himself, shows that, on the side 
Ottt to plaintiff's land, the stream was 
fordable, which is exactly what plaintiff 
bimself asserts, and on this fact found his 



claim. * The statements of appellant's wit- 
nesses to the effect that on that (t. e, east) 
side of the char, the Granges ran at the time 
the chur was formed, cannot be believed, 
and the aj^eal is, therefore, dismissed with 
costs against appellant, and the order of the 
Lower Court affirmed." 

We consider this judgment wholly insuffi- 
cient, and we are enabled, on this special 
appeal and for the reasons we shall present- 
ly give, to send the cose back to the Judge 
for further consideration and for a more per* 
feet judgment. 

It will be at once seen that the Judge has 
affirmed the decirfon of the Lower Court on 
wholly different grounds to that taken by 
the Court of first instance ; for, whereas the 
first Court found on the fiirfdence that the 
lands were an accre^MJn to the plaintiff's 
estate and awarded them to the plaintiff un- 
der the provisions of the l^t Clause of the 
4rh Section of Regulation XI of 1825, 
which declares that lands gained by the 
gradual recession of a river shall be consi- 
dered to be an increment to the tenure of the 
person to whose land it is annexed, yet, 
the Judge, Mr. Sandys, has given them to 
thei plaintiff, because the river which separ- 
ated the plaintiff's mouzah from the disputed 
land waa fordable, acting on the rule laid 
dowu in the 3rd Clause of the same Section. 
Now this is giving to the plaintiff the dis- 
puted property in a different right to what 
he claimed it, and upholds the ' judgment of 
the first Conrt for a different reason, and is, 
in our opinion, wholly defective as a legul 
judgment. Observations have been made on 
this judgment, which • we consider quite 
warranted, and we think the defendant has 
good cause to complain of the summary way 
his claim has been disposed of, and his alleged 
title to 546 beegahs of land, of which he 
is in possession, has been dealt with. On 
special appeal this judgment seems to as 
to be clearly open to question, and. after 
hearing this case discussed for a lengthened 
period, we are compelled to remand It to the 
Judge for further consideration. 

The first Court has held that the land ac- 
creted to the plaintiffs estate. But it does 
not appear clear from that judgment whe- 
ther that accretion was caused by the gradual 
recession of the river or not. There are 
some passages in the judgment that might 
warrant that inference ; and it is possible, in 
law, that that judgment might be upheld on 
special appeal ; but sueh is not tht case with 
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Q ill evidence and 

river now running 

tlie defend- 

feet deep, 

It in the judg- 

be fairly re- 

the 



the judgment appealed against. The de- 
fendants contend, and fairly contend that, 
although it is possible and may be true that 
the river between the plaintiff's land and the 
chur in dispute was fordable, yet so was 
the stream between their main land and the 
chur, and this is proved by the Ameen*s 
map oji which both Courts rely; and, there- 
fore, according to that argument and evi- 
dence, they are just as much entitled to it as 
the plain tiflf, or more so, as the land is a re- 
formation on the old site of their land, and 
that, as soon as it reformed, they went into 
possession and have 
the Ameen's 
acted on, showi 
between the disput 
jiuts* mouzah is only 
and the Ameen^ 
inent of the first 
ferred to as establi 
defendant ; for it is 
" river flowed more or less on 
west of the lands.^^ The mer 
ihis lime more water flows to the 
the chur or wholly on that side, does 
of necessity, legally cause the land to be an 
increment to the plaintifTs tenure, as found 
by the first Court ; for when this chur be- 
came capable of being taken possession of, 
the channel between it and the defendant's 
land may liave been fordable. If so, and as 
it appears to be a reformation on its original 
site, then the defendant would have been 
justified in taking possession of the land, al- 
though the plaintiff could have forded the 
itream to it, or gone over the old dried bed 
of the river on to the disputed chur land. 
But it is impossible to reconcile the two 
judgments, for the first Court has found the 
land 08 an increment to the plaintiff's mouzah 
by reason of ihe river having wholly 
gone over from its old course to the west 
of the chur, whereas the Appellate Court 
gives the land to the plaintiff, because the river 
on the east or side next to the plaintiiTs 
mouzah become fordable. That, in short, 
is treating the chur as an island, and annex- 
ing it to the plaintiff's mouzah, because the 
river had become fordable next to the plaint- 
iff's tenure, which was not his own case. 

We observe from the epitome of the plead- 
ings, &c., in the handwriting of the Prin- 
cipal Sudder Ameen (Mr. Reily) that the 
plaintiff alleges the reformations began in 
Afisin 1268, and the defendants say they whol- 
ly reformed in 1267, when they took posses- 
sion. From the circumstances of both parties 
agreeing so nearly as to the dute of the re- 




formation, it may be fairly predicated that 
whatever are the true state of facts conoeet- 
ed with the reformation, tlie alteration was 
rapid in its character and of recent occur- 
rence, and, consequently, capable of a clear 
elucidation. When this shall have beeo 
effected after a careful investigation, the ap- 
plication of the law will not be difficolt. 
We consider ourselves justified in sayiag 
that, if the Judge finds that the river desert- 
ed its old bed to the east and gradually re- 
ceded to the west, and during this operation 
left land between it and the old bed, which 
was the boundary of the two mouzahs, tbia 
land, so thrown up on the gradual recession 
of the river, may be legally held to be an 
increment to the plaintiff's mouzah, although 
the newly formed laud should, in point of 
fact, be clearly established to kave reformed 
on its old site — that old site having formerly 
belonged to the defendant.. 

We think on the true construction of 

i«:ulation XI of 1826, that lands gained 

gradual recession of a river and 

the operation of nature to the 

must be held to be tlie 

I though it be also estab- 

nce that this land lias 

site which was formerly part 

of B. If it should be 

evidence that the river 

the original site, and recedincTt 



lisfi 
re for I 
of the 
proved 
flowed over 



left the new formation and a fordable channel 
between it and the defendant's Mouzah 
Juggunnathpore, the defendant, in our 
opinion, was justified in re-taking pos- 
session of the newly formed land on the old 
site, and he is not to be deprived of that pos- 
session now, because the river should be 
either fordable on the plaintifi's side, or has 
become wholly dried up. 

With these remarks we remand the case 
to the Judge, requiting him again to take 
it up ; receive any legal evidence either 
party may consider it to be their interest 
to adduce ; and within the true spirit of 
the provision regulating the duty of 
Appellate Courts laid down in the 359th 
Section of Act VIII of 1859, give his 
decision on the evidence proved, and ths 
reasons for that decision. It is possible 
that this' case may again come before 
this Court in appeal, or may go to a foil 
Beneh of Jtji^dges, and unless the facts are 
clearly found, and found on some evidence, 
and that evidence referred to by the Lawer 
Court, great enicbar4.assment roust ensue, and 
further expanse, if not injustice, may be 
caused to one sldO'Or the other* 
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The 28th Juoe 1864. 
IWeseni : 

Tke Hon'ble G. Loch and F. A. Glover, 
Judges, 

Contrlbntion (Oovemment Iteve- 
nae)— Onus proband!. 

Case No. 3205 of 1863* 

Special Appeal from a decision passed btf 
Mr, A. W, Russell, Officiating Judge of 
BehaTy dated the 9th August 1863, modi- 
fying a decision of Baboo Taruck Nath 
Bidyasagnr, Principal Sudder Ameen of 
that Districty dated the 2Sth February 
1862. 

Aghoree Bam Sahoy aod others (Defend- 
ants) Appellants, 

versus 

Ramolee Sahoo and others (Plaintiffd) 
Respondents . 

Baboo Kissen Succa Mookerjee for 
Appellants. 

Baboo Rally Kissen Sein for Respondents. 

In a suit to recover the amount of excess pay- 
neots of Government revenue made by the plaintUxs 
oDftcoouQt of their cosharers to save the estate from 
sale (each proprietor holding a well defined, though not 
Ktuaily separated, share), — Held that the onus vas on 
Ibe plaintifl^ to prove their shares and the amount of 
rerenae payable on them. 

Glover^ J. — This was a suit to recover 
the amount of excess payments of Govern- 
meut revenue made by the plain tiffs (special 
respondents) on account of their co-sharers to 
8a?e the estate from.sale. 

The defendants, special appellants in this 
case, do not deny that the speciul respond- 
ents have paid the suras allej^ed, but aver 
that ihe jummas of some of the villages com- 
posing the estate have been wrongly calcu- 
lated, viz,, that on the village of Mukkur 
Bhowunee which is in the special respond- 
sol's khas possession, the rent is stated to 
beRs. 106, whereas it should be Rs. 128, 
Hud that in special appellant's village of 
Koliaba, the proper rent of which is Rs. 5 
otld, special respondent has fixed a jumma 
ofRs. 21. 

Both the Lower Courts gave special re- 
spondents a modified decree. The plain tiffs 
irere dissatisfied with the Principal Sudder 
Atneen's decision, and appealed, to the 
Judge, who gave them more favorable terms, 



and it is the defendants in the original suit 
who now appeal specially to this Court. 

It is urged before us — 

1*/. — That the onus has been laid impro- 
perly, it being the special respondents' busi- 
ness to prove their shares, and the amount 
of revenue payable on them. 

This objection appears to us valid. It is 
not denied that the estate in question was 
divided amongst the sharers in distinct lots. 
Special respondents for instance seem to 
have held entire possession of one village and 
of shares ranging from 1 nnna to 4 annas in 
the others. Similarly^ special appellants held 
the entire village of Koliaba with portions of 
others. Under these circumstances a plaintiff 
coming into Court with a demand for reim- 
bursement of excess paymen torrent, is bound 
in the first instance, to sli^w wherein that 
excess payment consi8l<«d. Had the estate 
been "ijmuUee," in the stfict sense of tho 
term, all that the special respondent would 
have had to do would have beeu to provo 
that he had paid more than a certain pro- 
portion ; but, hei J, each proprietor holds 
a well defined, though not actually separat- 
ed, share, and it U on the rent due on their 
specific shares that the dispute has arisen. 
Special respondent was charged by the other 
side with decreasing his own liability on the 
village of Muklcur Bhowauee from Rs. 128 
to Rs. 106, and adding the balance payable 
by him on that account to the jummas of his 
co-sharers in respect of the village of Koliaba. 

It appears to us that all the difficulties in 
this case and the complicated statements of 
accounts also, would have disappeared at 
once had the Lower Courts taken the very 
simple yet obvious course of applying to the 
Collector for infprmation. The contention 
is in reality narrowed to one point, viz,-^ 
** What is the jumma of Mukkur Bhowanee 
and of Koliaba ?" This information can readi- 
ly be come at by applying to the Collector, and 
on having it, the matter in dispute would be 
cleared up, without having to wade through 
masses of figures, the accuracy of which is 
denied by either party in turn. If the rent 
of Mukkur Bhowanee is Us. 128 and not 
Rs. 106, the special respondent has paid no- 
thing in excess, and is entitled to recover 
nothing. 

Whether the required information be ob- 
tainable or not from the Revenue Court, the 
parties themselves must prove the amount of 
their shares of the aggregate jumma. This 
order has reference only to the parties now 
before the Court. 
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The 28ih June 1864. 

Present : 

The Hon'ble C. Steeii and E. P. Levingo, 
Judges, 

Bindoo I«aw — Sale In execution of 
decree ag^alnst lather — Suit by 
Son— Onus proband!. 

Case No. 3434 of 1863. 

Special Appeal from a decision passed by 
the Judge of Tirhoot^ dated the 21th July 
1868, affirming a decision of the Princi- 
pal Sudder Ameen of that District, dated 
the 24th March 1863. 

Beer Persad and others (PlaintijOTs) 
uippellantSf 

versus 

Doorga Persad imd others (Defendants) 

Respondents. 

Baboos Rome'sh Chunder Milter and 

Kissen Succa Mookerjee for Appellants. 

No one for Respondents. 

A sale in execution of a decree against a father can 
only be set aside by the son when the debt was con- 
tracted for an immoral purpose, the onus of proving the 
immorality being on the son. 

Levinge, J. — This is a suit brought to 
Bet aside a sale had under a decree obtained 
against the plaintiff's father on the allegation 
that snch sale was Yoid under the Mithila 
Law. Both Courts have dismissed the plaint 
ifif's case, the Lower Appellate Court hold- 
ing that '* tfiere is no law or precedent by 
which a Hindoo can set aside sales made in 
execution of decrees of Court." The Court 
of first instance dismissed the plaintiff's case, 
holding ** that the sales have taken place bj 
the intervention of the Courts in execution 
of decrees and not privately executed, and 
ngreebly to the Sudder Decision dated the 8th 
June 1861, and Macnagh ten's Hindoo Law, 
the plaintiff's claim in respect of the property 
sold cannot be supported." On looking at the 
above case, it will be found that the Judges 
rule '* that the sales for the.reversal of which 
the present suit is brought, divide them- 
selves into three classes — 1st, sales made by 
order of Court in execution of decrees,^' 
&c., and then they go on to rule that sales 
made in execution of decrees can only be set 
aside when the debt was contracted for an 
immoral purpose. Proof of mere extrava- 
gance will not enable the son to succeed. The 
immorality must be clearly proved, and it 
must be immorality *' repugnant to good 
morals in the Hindoo seqse of the term." 
Sudder Decision, 8(b Juae 1861. 



We must therefore remand the case to tiM 
Judge to try that issue, remarking that the 
onus lies on the plaintiff to prove that the 
debts were contracted for an immoral por* 
pose. 



The 29th June 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levrage, 
Judges. 

Hindoo Widow — Sale— Maintonaiice. 

Case No. 3440 of 1863. 

Special Appeal from a decision passed by 
Baboo Greesh Chunder Ghose, Principal 
Sudder Ameen of the 2^'Pergunnahs, 
dated the Slst August 1863, reversing a 
decision of the Moonsiff of jBaraset, dated 
the 5th February 1863. 

Anund Moyee Goopta and others 
(Defendants) Appellants, 

versus 

Gopal Chunder Banerjee (Plaintiff) 
Respondent. 

Baboo Gopeenath Mooherjee for Appellants. 

Baboos Unnoda Persad Banerjee and Greesh 
Chunder Ghose for Respondent. 

A Hindoo widow's cTaim to maintenance upon an estate 
does not pecessarily render the sale of the property 
subversive of her -right, for even if there be no other 
property out of which that maintenance can be derived, 
there is nothing to prevent her from satng to establish 
her right to m^B her maintenance a churge upon the 
property sold. 

Steer, J. — The plaintiff having purchased 
the property sued for from Dwarkanath, who 
represents himself as the heir of Bjcunt tod 
Neelcunt, brings this suit for possassioo, 
against Anund Moyee by whom he is kept 
out of possession. 

Anund Moyee*s defence was that the plaint- 
iff had purchased the property from Dwarka- 
nath who had no right to sell it. 

It has been held by the Court of Appeal 
below that Dwarkanath is the heir of Neel* 
cunt and Bycunt, and that the purchase of 
the plaintiff from him is valid. 

It is contended for Anund Moyee in spe- 
cial appeal that, as she has a right of main- 
tenance out of the property, its sale is not 
valid. But this was not her case as made ia 
the Lower Court, and if she is entitled to 
maintenance, she can sue for it. But bar 
claim of maintenance does not necessariiy 



Digitized by 



Googk 



ias4.] 



CIVIL BULINQ8. 



311 



rendar the sale of the property in suit sub- 
Tersive of her right, for there may be other 
property in the hands of Dwarkanath, out of 
whieh that maiateoance can be derived ; and 
I even if there is no other, there is nothing to 
prevent her from suing to establish her right 
U> make her maintenance a charge upon the 
property purchased by the plaintiff. That 
poiot, however, cannot be taken into consi- 
deration in tlie present suit, the sole issue in 
wUch was, as the defence was drawn up, 
ifbether Dwarkanath was the heir, and, as 
each, entitled to convey a legal title to it 
io favor of the plaintiff. The special oppeol 
is accordingly dismissed with costs. 



The 30th June 1864. 
^resent : 

Tbe Hon'ble W. S. Setoo-Karr and E. 

Jackson, Judges. 

Pre-emption. 

Case No. 433 of 1863. 

Special Appeal from a deeUion passed by 
the Principal Sudder Ameen of Behar, 
dated the 21 st of November 1862, revers' 
ing a decision of the Moonsiff of Aurung- 
abady dated the 9th December 1861. 

Sheo Tuhul Singh and others (Plaintiffs) 
Appellants, 

versus 

Mussaniut Ram Eooer and another (Defend- 
ants) Respondents. 
Baboo Greesh Chunder Ghose for 
Appellants. 

No one for Respondents. 

A person having been offered his right of pre-emp- 
twn and having refused it, cannot afterwards re-assert 
t^ right as against a sale made with his direct per- 
ouMion to a third party. 

Jackson, J. — This was a suit, to reverse 
* sale between the defendants on the asser- 
tion of a right of pre-emption. 

The Principal Sudder Araeen on appeal 
bas found that the property was offered in 
Mle to the plaintiff and was refused by him, 
•ad with his permission was then offered and 
BOld to other parties. 

It is said that, notwithstanding this, the 
plaiatiff can claim a right of pre-empti6n, 
^* no authority is quoted to that effect ; 
and we are of opinion that the plaintiff, 
baTing been offered his right and having 
refused it, cannot afterwards re-assert that 
f»gbt as against a sale made with his direct 
pwmiasion to a third party. 

Appeal dismissed with costs. 



The 30th June 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Bzeoatlon of money-deoree — Sabse- 
qaent purobaser. 

Case No. 3480 of 1863. 
Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 16/A 
September 1863, affirming a decision of 
the Principal Sudder Ameen of that 
District, dated the 2\st May 1863. 
Ramuath Ram (Plaintiff) Appellant, 
versus 
Deen Dyal Ram (Defendant) Respondent. 
Baboos Chunder Madhub Ghose and Khet-^ 

ter Nath Bose for Appellant. 
Baboos Taruchnqth Sein, Unnoda Persad 
Banerjee, and Mohesh Chunder Chowdhru 
for Respondent. 

♦ Qtkpre.— Whether the holder of a simple monev- 
decree can follow the property stated in the bond 'to 
have been previously pledged to him by the debtor in 
security for the bond debt, after the conveyance of such 
property to another party. 

Steer, ./.—It seems to be established that 
Agoree Ram was indebted to several differ- 
ent parties. He owed money to Muttora 
Lall, to Hera, and to the plain riff. 

In execution of Muttora Lail's decree^ 
Agoree Ram's property, the villnge of 
Khoolharia,. was attached and sold. It was 
bought by Deen Dyal with notice that the 
plaintiff claimed to have a lien upon it. 

The same property was again sold to 
satisfy the claim of one Hera. He, it is 
supposed, must have been judicially declared 
to have held a lien upon the property prior 
to Deen DyaPs purchase. The sale satisfied 
Hera's lien, and there remained a surplus. 

The question is, — To whom does this sur- 
plus belong ? 

Deen Dyal was the first purchaser. By 
his purchase lie stood in respect to the rights 
and interests of Agoree Ram, the debtor, as 
that individual stood : and primd facie the 
surplus money realized by the second sale 
belongs to him. He might have paid off 
Hera and have kept the property ; but he 
allowed the property to bo sold, and the 
money brought by that sale represents now 
what remains of the estate. 

It may be that the plaintiff, who avers 
tlyit he held a lien upon the property prior 

* Nate. — This question has siooe been decided in tho 
negative by a FuU Bench. >Sae 1 Weekly Beporter, 
p. 315. 
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to the purchase by Deen Dyal, may have an 
equitable clfuni against Deen Dyal ; but he 
has not established that at present, and he has 
no right therefore to money belonging to 
Deen Dyal. He obtained a simple money 
decree against Agoree Ram ; and it is a 
question yet to be decided whether, in right 
of that decree, he can follow the property 
after its conveyance to another party, merely 
because it is stated in the bond to have been 
previously pledged to him by Agoree Ram 
in security for the bond debt. The money 
realized at the second sale represents the 
property; and to hold that the plaintiff is 
entitled to that, is to hold that Deen Dyal is 
liable out of that property, and as far as 
it can be made available, to pay Agoree 
Ram's debt to the plaintiff upon the bond. 
That we cannot do in this suit ; and we 
must, therefore, declare that the plaintiff has 
not established his right to the money he 
claims. In this view we dismiss his special 
appeal with costs. 



he did not hold the quantity of land stated 
by the special appellant. 

Both Lower Courts found that the service 
of notice was not proved ; bat the Moonsiff 
gave special appellant a decree for enhanced 
rent, payable from the date of service of 
notice; whilst the Judge held that no notice 
having been served, and the suit not having 
been brought for a declaratory right to en- 
hance, but for actual enhancement at a 
specified rate, the case fell to the grounid, and 
that no order of enhancement could be 



The 30th June 1864. 

Present : 

The Hon^ble G. Loch and F. A. Glover, 
Judges. 

Biibanoement — Service of notice — 
declaratory decree. 

Cases Nos. 3284 and 3286 of 1863. 

Special Appeals from a decision passed by the 
Judge of the 24- Pergunnahs, dated the Zlst 
August 1863, reversing a d:fcision of the 
Moonsiff of Manicktollah, dated the 2Zrd 
September 1862. 

Ishur Chunder Mundul (Plaintiff) Appellant, 
versus 

Sham Chund Dass and others (Defendants) 

Respondents. 

Baboo Mohinee Mohun Roy for Appellant. 

Bahoo Prosunno Coomar Rose for 
Respondents. 

A decree declaratory of the plaintiff's general right to 
enhance on future service of notice may be passetl in 
ft snit under Regulation V. 1812. where the plaint was 
for enhancement at a certain specified rate, and in which 
service of notice was held to be not proved. 

GlaveTf J. — This was a suit by the special 
appellant (plaintiff in the Courts below) 
to recover enhanced rent on certain land 
held by the special respondent after notice 
Berved under the old law, Regulation V 
of 1812. The defendant pleaded inter alia 
that notice had not been served, and that 



'The question before us is, Can a decree 
declaratory of the special appellant's right 
to enhance on future service of notice be 
passed in a suit where the plaint was for 
enhancement at a certain specified rate, and 
in which service of notice was held to be 
not proved ? 

The precedents of this Court which apply 
to this case are those of the 12th February 
1863, Mr. H. Paulson vs. Muddhoosoodbun 
Paul Chovdrj^ and the 13th May 1858, Joy 
Kissen Mookerjee, vs. Sheikh Kazee Golam 
Sufdar, — wherein, after some discussion, it 
was ruled that, although notice be not served, 
a decree can be given for a particular sum of 
enhanced rent, although that sum cannot be 
realized until notieais served. 

So far, therefore, that is to say, on the 
principle on which the case was decided, the 
Moonsiff was right, and the Lower Appellate 
Court wrong. 

But it is further contended in special ap- 
peal that, in cases where the quantity of 
land is in dispute, the question ofenhanoe- 
iijont cannot be adjudicated upon fvitU 
High Court's Decisions for March 1863, p. 
376.) We think that this refers to the 
actual fixing of a rate of enhancement, and 
not to a declaration of a right to enhance. 
The two questions depend manifestly on 
entirely different premises ; and although a 
dispute regarding the amount of laud in a 
ryot's possession is a very good reason why 
a specific amount of enhanced r^nt sboold 
not be fixed upon him, it is no reason at 
all for refusing to adjudicate the general 
question, whether he is liable to have bis 
rent enhanced. 

We are of opinion, therefore, that Ibis 
appeal should be decreed, and that the spe- 
cial appellant should have a decree dedarii^ 
his general right to enhance. 

Special appeal No. 3286 is admitted to be 
on all fours with this case. The same order 
is therefore passed. 
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The 30th June 1864. 

Presmt : 

The Hon'ble Or. Loch and F. A. Glover, 
Judges. 

TM^ (Invalidatton of— once declared) 
— Sale of decree — • Rig-lit of Judgr- 
ment- debtor to contest parobaser's 
rlgbt. 

Case No. 3236 of 1863. 

Special Appeal from a decision passed hy 
lir. F. C, Jbwle, Judge of Rungpore, dated 
tie ZOth July 1863, reversing a decision 
passed hy Syud Imdad Ali Khan, Principal 
Sudder Ameen of that District j dated the \\ th 
January 1862. 

Sunnooburnessa Khanam and others 
(Plaintiffs) Appellants^ 

versus 

Meher Chnnd (Defendant) Fespondent. 

Boko Kissen 8mca Mookerjee and Motdvie 
Marhumut Hossein for Appellants. 

Bahos Sreenath Doss and Kissen Dyal Roy 
for Bespondent. 

A title once declared valid.cannot afterwards beat- 
t«ked on other groaads which are not newly diacorered, 
Imt which were available and might have been taken 
when the former suit was under trial. 

If A has sold his decree to B and ratified it by his 
owo admission in Court, it is not for the judsmect- 
debtor to contest the right of the purchaser to execute 
it -, his onlr valid plea would be payment to the original 
decree- holder. 

Zo<?A, J. — SuLEKMOLLAH got a decree ngainst 
Abed Ali ; and his heirs, on the 11th June 
1851, sold it to Aleher Chund. 

Meher Chund tried to execute the decree, 
but was met hy the heirs of Abed Ali, who 
alleged that the money had been paid, and 
that the sale was informal, as the transfer on 
the back of the decree had not been stamped. 

After much litigation of a miscellaneous 
okaracter, the Judge threw out Meher Ohund's 
application for execution, on the ground that 
the execution was barred by lapse of time. 
Meher Chund instituted a regular suit to set 
adde this miscellaneous order, and obtained a 
decree, which was confirmed in J\|)peal on the 
25th July 1858. In that case he made the 
present special appellants parties to the suit, 
«Bd Ihey had then every opportunity of at- 
tacking the validity of his title and bringing 
the same objections against it which they have 



now done. The special appellants now sue 
to set aside the sale of the decree on the 
ground that the deed of sale is a forgery ; to 
set aside the sale of certain lands sold by 
Meher Chund in execution of his decree ; and 
to recover mesne profits. 

The history of this case, as recited by the 
Judge, is an example of the manner in which 
a decree-holder may bo badgered by unscrupu- 
lous judgment-debtors. Since* 1851 the 
decree-holder has been wading through litiga- 
tion. He purchased the decree from the heirs 
of the original holder ; the debtors resist ; the 
vendors who are related to them collude and 
deny the sale, and then are obliged to admit 
it ; the decree-holder's title is declared a forg- 
ery ; pleas of payment arc advanced ; and when 
the decree-holder thinks he has cleared off all 
further opposition, he finds the Law of Limit- 
ation effectually pleaded against him. He 
has to plunge into fresh litigation to set this 
order aside, and gets a decree, and when 
that order is confirmed in appeal, attaches and 
sells some property which he purchases, arid 
no sooner takes possession than ha is ousted, 
and has to bring a: fresh suit for possession ; 
while the debtors, determined not to leave him 
in peace, bring the present regular suit deter- 
mined to put the question of his title once 
more in issue. In framing the issues, tho 
Principal Sudder Ameen has imported matters 
not in question between the parties, from 
whose written statements he alleges that he 
has gathered it ; and among the points fixed 
for trial by him was, first, whether the endorse- 
ment transferring the decree to Meher Chund 
was collusive ; and, secondly, whether the bill 
of salo were a forgery, and he finds in the 
affirmative on both points. The Judge holds 
the endorsement to be valid ; and as the title of 
Meher Chund to execute the decree rests upon 
that endorsement and not on the deed of sale, 
it ii of little consequence whether it be prov- 
ed to be genuine or not. He does not pro- 
nounce any distinct opinion upon this point of 
forgery, but we gather from the general terms 
of his decision that he differs from the opinion 
come to by the Lower Court. 

We think, however, looking at all the cir- 
cumstances of the case, that plaintiffs have no 
right to bring the present action. When' the 
regular suit was brought by Meher Chund, 
the present plaintiffs were the defendants. 
The validity of Meher Chund's title to exe- 
cute the decree was then put in issue, and 
the defendants did then question it and 
objected that the transfer was informal from 
defect of stamp. That defect had been 
rectified, and their objection was overruled. 
They had on that occasion opportunity given 
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them to bring the objectionts to the validity 
of his title which they do now. They 
neglected to do so, and they cannot, 
after his title has been declared yalid, 
again attack it on other grounds which are 
not newly discovered, but which were avaii- 
able and might have been taken when the 
fprmer suit was under trial. Again> for an- 
other reason, we think that they are not in 
a position to attack his title. They are debt- 
ors so long as they have not paid. It is real- 
ly a matter of secondary importance whether 
-i or £he considered entitled to the money. 
If ^ has sold his decree to B^ and ratified it 
by his own admission in Court, it is not for 
the judgment-debtor to contest the right of 
the purchaser to execute it. His only valid 
plea would be payment to the original decree- 
holder. We therefore dismiss the appeal 
with costs. 



The dOth June 1864. 

Preueni ; 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Sxeoutlon— Service of notice— Pre- 
sumption. 

Case No. 2783 of 1863. 

Special Appeal from a deoiaion passed hy Mr, 
W, Wright, Principal Sudder Ameen of 
Rajshahye, dated the ^d July 1868, 
a firming a decree of Moulvie Ali Hyder, 
Moonsiff of Pubna, dated the 25th July 
1862. 

Kasee Kant Talookdar (Plaintiff) Appellant, 

versus 

Gopal Eisto Moitro and others (Defendants) 
Bespondents, 

Baboo Onookool Ohunder Mooherjee for 
Appellant. 

Bahoo Greeja Sunker Muzoomdar ^r 
Respondents, 

In a case of exeoation of deeree of 12 yean* Btanding, 
the defeiidAnt is not bound to prove f:er\nceof notice, but 
the Court may presume that notice has been regularly 
served, unless the party alleging irregularity can pro- 
duce evidenoe to the contimry. 

Jackson, J, — The ground of special appeal 
is that the Lower Ck)urt did not require de- 



fendant to proTe serrice of a notice in an ex- 
ecution of decree case of twelve years' 
standing, but presumed that notice had re- 
gularly been served, unless the party allegiog 
the irregularity could produce some endeiiee 
to the contraiy. It is said that the plaintiff 
was thereby required to prove a negative. 

We think the Lower Court oorreotly ap 
plied the presumption of law upon this poiat, 
and held that the usual notices were stf^ed, 
unless some evidence could be produced to 
the contrary. The plaintiff could give do 
such evidence, and his suit grounded on this 
alleged irregidarity was properly dismissed. 

This appeal is dismissed with costs. 



The 30th June 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Hindoo Xiaw of Znheritanco -^ Vn- 
berotten heir. 

Case No. 1613 of 1863. 

Special Appeal from a decision passed hy 
Baboo Gobind Chunder Chowdry^ Prindpel 
Sudder Ameen of Beerbhoom, dated the 19M 
November 1862, reversing a decision of 
Baboo Denonath Chattf^rjee, Moonsiff of 
that District, dated the 2lst February 1862. 

Eoylasnath Dass and others (Plaintiffs) 
Appellants, 

versus 

Gyamonee Dossee and others (Defendants) 
Bespondents. 

Baboos Bhoobun Mohun Roy and Ijuckkee 
Churn Bose for Appellants. 

Bahoo Banee Madhuh Banerjeetor Respondents. 

An inheritance cannot remain in abeyance for sa 
unbegotten heir (such not being a poethumous son). The 
succession must vest in the heirs existing at the tiin« 
of the death of the person whose inberitanoe deseeods. 

Seton-Karr, J. — It is admitted that in 
this casQ the birth of the sister's son, de- 
fendant in Chis case, was taken in both tho 
Courts as having occurred afler the 
death of the maternal uncle. The plaintiff 
clearly specified the date of the birth of the 
child as 7 years posterior to the child'i 
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uaelos death. Tho dcfeudant took no ob- 
jection to this allegation, and the law point, 
which was decided by both the Courts differ- 
eatlj, turned on this fact as one which was 
not questioned. 

Tho law point, then, is whether an inherit- 
ance can devolve on a sifter's son not born 
at the time of his maternal uncle's death, or 
whether it must not at once vest on the heirs 
existing at the time. 

Now, after hearing both parties and examin- 
ing the precedents quoted on both sides, 
wo are of opinion that the decision of the 
PriQcipal Sudder Ameen is not sound in law. 
The rule in a precisely similar case, and in 
such cases generally, is clearly laid down 
in a deciiion of the late Sudder Court, page 
340 of 1860. On principles of Hindoo Law, 
as well as on general legal principles, it is 
there laid down that an inheritance cannot 
remain in abeyance for an unbegotten heir, 
such not being a posthumous son, and that 
the succession must vest iu the heirs existing 
at the time of the death of the person whose 
iuherit^nce descends. 

The case reported at page 231 and follow- 
ing of the 6th Vol, of the Selected Reports, 
has been misquoted. The authority relied 
on by the Principal Sudder Ameen is the 
mere dictum of a Pundit, and the decision 
iUelf shows that the Court then held the 
.^ery doctrine which was held by the later 
Court in l«60. 

Such being tho case, we have no hesitation 
in reversing ttie decision of the Principal 
Sudder Ameen, and in restoring that of the 
fir«t Court, which is quite legal and correct, 
with all costs. 



The 30th June 1864. 

Present : 

Tho Hon'ble 0. Loch and F. A. fllover, 
Judges. 

Special Appeal— Re-admlsa'on of 
Appeal. 

Case No. 3282 of 1863, 

8pecml Appeal from a decismi passed by Mr, 
E, Thompson^ Judge of Nuddea^ dated tht 
29^A August 1863, reversing a decision 
of Baboo Ristoo Chunder Banerjee^ Moonsiff 
of that District f dated the \Qlk April 
1862. 

Kisto Persad Dutt (Plaintiff) Appellanl, 

versus 

Mr. T, A. Cowie (Defendant) Respondent, 

Baho9S Sreenath Sein and ^il JUadhub Qkose 
for Ap()elluiir. 

No one for llespotident. 

No special appeal lies to th'» High Court from tlw 
order of a Judge refusiiif^ to re- admit an appeal dismissed 
for default by a Principal Sudder Anieeu. Ihe appU" 
cation for rc-admissiou siiould be made to the Principal 
Sudder Ameen. 

Glover y J. — Tiirs is an appeal from the 
Judge* 8 order refusing to re- admit an appeal. 
It appears from the recoid that, in a suit 
iastituted before the Moonsiff of Koostea, 
spfcitil appellant in this case, who was then 
the plaintiff, obtained a decree. Tho other 
side appealed, on which special appePant^ 
as respondent, i^ppointed a vakeel to look 
after his interests, '''he appeal was, for some 
reason ^ other, transferred to the Principal 
Sudder Ameen of Mt:?her[)ore, and the re- 
spondent not a[>pearing there, the case was 
heard iu Iiis absence, and decreed ex pUrU 
in favor of tho appellant 

Special appellant then applied to the Judge 
of the district to have hi^ a| peal re-admict^, 
on the ground that when the case was tr«os* 
ferred to the Principal Sudder Ameen eX 
Meherpore, no notice of the change had battM, 
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served apon him, and that he was ignorant of 
the transfer. The Judge rejected his appli- 
cation, and against this t>rder the present 
(Special appeal is preferred. 

We are of opinion that this appeal does not 
lie. Special appellant ought, if he felt him- 
self aggrieved by the decision of the Princi- 
pal Sudder Ameen, to have applied to that 
officer to have his appeal re-admitted, and not 
to the Judge, who had do power to entertain 
the petition ; or the special appellant might 
have appealed direct to this Court. But he 
waited nearly a whole year after the Principal 
Sudder Ameen's adverse decision, before 
doing anything, and then applied to the wrong 
Court. 

We think, therefore, that this application 
should be dismissed with costs, on the ground 
that the special appellant acted wrongly in 
bringing his petition before the Judge who 
had no jurisdiction in the matter. Taking 
this view of the case, it is unnecessary for 
us to consider the grounds of the Lower 
Court's decision. 



The 30th June 1864. 

Present : 

The Hon*ble C. B. Trevor and G. Campbell, 
Judges, 

Sale— Zilmltatloii— Sapplemental 
Fla'nt. 

Case No. 1967 of 1863. 
Special Appeal from a decision passed hy Baboo 
Gohind Chunder Chowihry, Principal Sudder 
Ameen of Beerbhoom, dated the I5th April 
1863, affirming a decision passed by the 
Moonsiffof Oopalforsy dated the 2\8t August 
1862. 

Nnndo Qopal Boy (one of the Defendants) 

Appellant, 

versus 

Jankeeram Chnckerbutty and others (Plaint- 
iffs) and others (Defendants) Eespandents* 



In a soit to set aside an auction sale made before tbe 
passing of Act YIII of 1859, where the recorded pur- 
chaser was made a defendant by a supplemental plaint 
after the period of limitation had expired, — Held thtt 
tlie date of the snpplemental plaint was, for pwposea 
of limitation, to be taken as the date of suit as agaiiut 
the recorded purchaser, and that the plaintiff was oni 
of time as against him. But as the plaintiff had asMrt- 
ed that the recorded purchaser was the nominal par- 
chaser, and the original defendant the real pnrcbaMr. 
the case was remanded for a deciaion on that point. 

Campbell, J, — The point in this case is a 
peculiar one. Plaintiff instituted a suit to aet 
aside an auction sale within the period of limit- 
ation but did not make the present special ap- 
pellant a defendant. A fter the period of limit- 
ation had expired, finding that the special 
appellant was the nominal purchaser, he made 
him a defendant by a supplemental plaint. 
Special appellant urges that, as against him, 
the supplemental plaint is, for purposes of 
limitation, to be taken as the date of suit, and 
that plaintiff is out of time. Ordinarily, we 
must consider that this is so, and if respond- 
ent cannot show that he had any reasonable 
grounds for substituting one defendant for 
another, or that ther«^ was any fraud or coo- 
cealment, but on the contrary, special 
appellant was all along the recorded and real 
purchaser, we think that plaintiff having 
failed to attack the appellant's title under his 
purchase within the period of limitation the 
suit as against him would be out of time. 
Plaintiff asserts that Jankeeram, the oi^nal 
defendant, was the real purchaser, and spe- 
cial appellant the nominal purchaser. We 
remand the case for decision on this point 
If, from the evidence on both sides, it appears 
that Jankeeram was the real purchaser, the 
deoree will stand ; if not, plaintiff will be out 
of Court under the Law of Limitation, and 
cannot have a decree against Nundo Gopal. 

The sale, we observe, took place befora the 
passing of Act YIII of 1859, and the oaaeii 
not affected by Section 260 of that Act 
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The 30th June 1864. 

Present : 

The Hon'ble TV. S. Seton-Karr and E. 
Jackson, Judges, 

Pre-emption (Blndooft). 

Case No. 256 of 1863. 

Special Appeal from a decision passed hy 
Moulvie Syud Ahmed Buksk Khan Baha- 
door, Principal Sudder Ameen of Sylhet, 
dated the 2Qth November 1862, reversing a 
decision of the Moonsiff of that District, 
dat^d the 17 th April 1862. 

Ramgutty Surma (Defendant) Appellant, 

versus 

Kasi Chunder Surma and others (Plaintiffs) 
Respondents. 

Baboo Greesh Chunder Ghose for Appellant. 

Baboo Kedamath Chatterjee for Respondents. 

Pre-emption is not a right to be found in any Hindoo 
Uw Book, but was allowed and practised by custom in 
»mc parts of the country. Before the right can be 
cUimed, the plaintiff must prove the existence of the 
foitom in the district where the property is situate. 

Jackson, J. — This was a suit for re- 
covery of moveable and immoveable property, 
founded on a right of pre-emption. 

The issue laid down by the Moonsiff, on 
the defendant's pleadings, was whether the 
right of pre-emption existed as a custom in 
the District of Sylhet. The Moonsiff decided 
against the custom. 

On appeal, the Principal Sudder Ameen 
rcFersed the Moonsiff' s decision, on the ground 



that pre-emption was customary among the 
Hindoos of Hindoostan and Bengal generally. 

This question was very fully argued in a late 
trial before tiie Full Bench of this Court, a 
it was held that pre-emption is not a right to 
be found in any Hindoo Law Book, but that 
in some parts of the country such right was 
allowed and practised by custom.* Before 
then, plaintiff can claim this right, he must 
prove that this custom exists; not in Hindoos- 
tan, but in Sylhet. The Moonsiff very pro- 
perly decided this question. The Principal 
Sudder Ameen did not, and as this objection 
is raised to his judgment, his decision must be 
reversed, and the case remanded to hina for a 
proper decision upon the special custom in 
Sylhet. 



The 30th June 1864. 
Present : 

The Hon'ble II. V. Bayley and Sumboonath 

Pundit, Judge%, 

Valuation of claim. 

Case No. 3061 of 1863. 

Special Appeal from a decision passed by the 
Principal Sudder Ameen of Shahabad, 
dated the 1 4th August 1863, reversing a 
decision of the Moonsiff of Buzar, dated 
the ^\st January 1863. 

Sheo Golam Singli (Plaintiflf) Appellant, 

versus 

Bejoyram Protab Singh (Defendant) 
Respondent. 

Baboo Mohinee Mohun Roy for Appellant. 

Baboo EaUy Kishen Sein for Respondent. 

Where a plaintiff only sues for declaration of his 
title to certain lands on reversal of the kobalas said to 



♦ Ste Sutherland's Full Bench Rulings, p, 143. 
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li^v© been illegally executed by bis father, he need not 
be conn pel led to value the case at the total of the coa- 
tideration mentioned in those deeda. 

Pimdity J— Thk Lower Appellate Court 
appears to have calculated the valuation of 
i^his. claim on a wrong principle. The object 
of the suit, and therefore the subject matter 
of the plaint, was to have it tried iliat the 
plaintilTs father had no right to olrenate 
the ancestral property. It is admitted that 
the plaintiff had sued for immediate posses- 
sion of tlio^e ancestral lands on ceriain koholas 
executed bj his father. The valuation of 
the case would have been the same as that 
tidopted by the plaintiff in the present case. 
As the plaintiff can and therefore has only 
'^ued for declai-ation of his title to these 
lands on reversal of the hohalas paid to have 
been illegally executed by his father, he t eed 
not be compelled to value the case at the 
total of the consideration mentionr d in these 
deedp. AVc accordingly reverse the decision 
of the Lower Appellate Court, and remand 
the ease to that (^ourt that it may try the 
merits of the defendant's appeal. 



The 30th June 1834. 

Present : 

The Hou'ble G. Steer and E. P. Levingc, 
Judges, 

Husband an<l wife — Principal and 
Agent. 

Case No. 3476 of 1863. 

Special Appeal from a deeiston passed hj Mr, 
Z. JF. Hutchinson y Acting Principal Sud- 
d^r Arneen of Ji\ist Jlurdwan^ dalei the 
l^th September \S63, modifying a decision 
of liahoo Kedarnath Banerjee, Snd4er 
Moonsiff of that District, dated tlie 21th 
November 1862. 

Mooradee Iktee (Plaintiff) Appellant, 

ver8u9 

Bheik 8\ efoollah and others (Defendants) 
Pespondents. 

Mr. A F* Lingham for Appellant. 



Baboo Kissen Sueca Moohr/ee for 
Kesjwndents. 

Where a husband allowed his vr'ife to have control 
over certain property and to naor;tj?age it,— HKLi>that 
she tnudi be considered in fact to be his agent if be was 
really the principal, and that be was bound by Uer act 

ZevinffCy J, — In this case the plaintiff 
was a mortgagor who foreclosed the land sued 
for, and in this suit seeks to be put in pos- 
session. The mortgagees were three Mahom- 
edan femnles, sisters, Uunuoo, Mochee, and 
Munnee. In both Courts plaintiff was success- 
ful in recovering the § shares mortgu^ed'hy 
Buunoo and Moochce The first C'>urt also 
gave him a decree for the shares raoitgaged by 
Munnee, but the Lower Appellate Court reve>v 
od that decree on the ground that Munnee was 
married to one Kurrcem Bux, and that the 
i share belonged to him in right of purchase 
although bought in the name of his wife, 
who M'as found l>y the first Court to be ia 
]>osse6sion, with her two sisters, of the whole 
property. The Lower Appellate Court held 
that Munnee had no power to mortgage, and 
upheld the sale by Kui ivera Bux to the de- 
fendant^ Sheikh Syefoolah, 

We are of opinion that this finding must 
be reversed, as it cannot be allowed that 
property is to remain in the name of a 
wife and she be permitted to deal with 
it, mortgage it, receive the proceeds, and 
then the husband to be allowed to come 
forward and dofjaud the mortgagee by dis- 
puting Ids wife's title; or by selling it to a 
stranger, put anotlier person in a position 
to do what he cannot be allowed to do hira- 
8(4f. In this case it is possible, thouj;h not 
at all probable, that Kurrcem iJu.t bought 
the i share of t1»e property in the name of 
his wife. Although the remaining I is held 
by her two sisters, Mahomedun ladies, still 
even assuming the J share to have been bond 
fide purchased by the husband with his own 
money, yet as he Itas allowed his wife osten- 
sibly to have control over the property and to 
mortgage it, she must be considered in fact 
to be his agent, if he was really the princil 
pal, aud he would tliereforc be bound by her 
act. So, in either view of this case, we 
decree the appeal with costs, reverse the 
finding of the Appellate Court, and decree 
possession of the property sued for to plaiftliff. 
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The 30tli June 1864. 
Present : 
Tte Hoii'ble F. B. Kemp and A T. T. 
Pfctorson, Judges, 

Zrrigration— Rigrlit of water. 

Case No. 2903 of 1863. 
Special Appeal from a decision passed by the 
PrincipaJ Sudder Jmeen of Sarfin, dated 
ihe 9th July 1863, reversing a decision of 
the Ifoonsiff of Chumparun^ dated ths iOth 
April 1863. 

Klin Bahadoor and others (Plaintiffs) . 
AppellaniSy 

versus 

Poodhee Hoy and others (Defendants) 
Respondents. 

Jiaboos Greesh Chunder Qhose and Khetternath 
Bose for Appellants. 

Baboo Kalltj Kishen Sein for Respondents. 

A person has no right to tap another's canal and 
abstract the water therefrom for his own land, unless 
he lias acquired that right by grant or prescription. 

Kemp J J. — This case involves n question of 
considerable importance to the parties con- 
uTDed, who are agriculturists of the Pro- 
vince of Bohar, whore irrigation is cxten- 
Bively practised, and we have, tbereforo, 
given it careful consideration. 

The cause of action, as laid in the Court 
of first instance, was tbat the plaintiff, special 
•.tppelliuit, had btj«^n disturbed in his use of 
Iho water flowing from a natural sti'eam 
through a canal of his own, by the defendant, 
hpecial repondent, tapping that canal and 
abstracting water therefrom for liis own 
lunds. Whether the defendant had or had 
not a right to take the water from the stream 
inio his own canal, is immaterial. The do- 
ftndaut could obtain no right to tap the plaini- 
iffs canal unless ho had acquired that right 
by grant or prescription. The simple issue 
for trial in this suit was, whether the defend- 
ant had acquired any' light t<) cut a canal 



from (hat of the plaintiff to his own land, and 
not, as laid down by the Lower Appellate 
Court, whether the defendant had a right to 
excavate an ancient water-course leading from 
a certain stream which had become silted up 
by deposits caused by a flood. Had such 
bften the issue, the defendant would have 
been entitled, on proof of ancient user of the 
water from the stream, to restore the ancient 
water-course by removing any obstruction to 
the extent of his right of user, but not further 
or otherwise, and subject to this condition that 
he had not by non-user lost his right. The 
Court of first instance raised the proper issue 
and found on the facts. The Appellate Court, 
however, raises an issue not raised below, and 
which is irrelevant to (he subject matter of 
tlie aclion. The plaintiff did not question the 
right of the defendant to remove the obstruc- 
tion, but simply his right to tap the plaintiff's 
canal. The Court of first instance found as a 
fact that the defendant had cut a canal from 
plaintiffs canal. 'The Appellate Court does 
not reverse this decision on the fact as to the 
cutting of the canal, but decides that defend- 
ant had an ancient water-course which was 
blocked up, and that he had a right to open 
it. We ai*e therefore of opinion that the de- 
cree of the Lower Appellate Court must be 
reversed, and the decree of the Couit of first 
instance, subject to modification, upheld. That 
portion of the decree of the first Court which 
permits the defendant to open his canal at 
any other place in the stream so as to entail 
no injury on the plaintiff, is too wide. The 
defendant is only entitled to remove the ob- 
struction caused by the flood, and not to open 
out a passage from any other part of the stream. 
If he has to go over the land of another, and 
even if he goes over his own land, he can 
only take the water to such an extent and in 
such a manner as not to injure the plaintiff 
or others who have acquired rights. The 
costs of this appeal, as well as the costs in 
the Courts below, will be borne by the special 
respondent. 
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The dOth June 1864. 
Present : 



The Hon*ble H. V. Bayley and Shumboonath 
Puadit, Judges, 

Res Judicata (Wbat oosistitutea). 

Case No. 3049 of 1863. 

Special Appeal frotn a decision passed by Mr. 
E. S. Pearson^ Judge of Tirhoot, dated the 
Wth August 1863, reversing a decision of 
the Principal Sudder Ameen of that District, 
dated the Uh July 1861. 

Maharaj Sing (Plaintiff) Appellant, 

versus 

Mussamut Beela Kooer and others 
(Defendants) Respondents, 

Baboos Kally Prosunno Dutt and Bwarkanath 
Mitter for Appellant. 

Bahoo Kally Mohun Doss for Respondents. 

In order successfully to plead res judicata under 
Section 2 Act VIII of 1859, it is necessary that three 
things should concur, viz. that the parties should be 
the "sauie or their representatives, that the subject 
matter of the suit should be the same, and the cause 
of action the same. 

Bayleyy J. — The ground of special appeal 
urged before us at the hearing of this case is, 
that the Judge in his decision of the case of 
Midiaraj Sing, plaintiff, special appellant in 
Ko 3049, has wrongly held that that suit 
and the two snits in which Eunyaloll and 
Eamlall were respectively plaintiffs are one 
and identical ; aud that the Judge has, in 
consequence, misapplied Section 2 Act VIII 
of 1859, the Judge's error being that he has 
held this plniDtiff, special a]>ppUnnt, bound 
by the decisions in the other cases, to which 
decisions this plaintiff, special appellant, was 
in no way a party, and by which therefore he 
could not be bound. 

The position of the parties and the leading 
facts have, for the purposes of this special 
appeal, leen stated to be these : — Suntper ka 
and Deendyal were two brothers by different 
mothers. Maharaj Sing was the son of the 
daughter of Deendyal. Beela Kooer was the 
widow of Deendyal That widow, it was 
stated amongst other things, alienated the 
property in suit by a deed of ikrar in favor 
of AunyaloU. Suntperkns, it appears, lived 
separately from Deendyal, and the latter was 
in sole possession of the property from 1 1 96 to 
1 254. Deendyal dying, his widow got posses- 



sion and had her name registered as proprie- 
tress, after which it is alleged she made the 
deed referred to in favor of KunyaloU. 

In appears that Pulwunt Chund and Xanya- 
loll claimed and sued for this same property, 
alleging their respective rights of iuheriUnce ; 
and the other parties who were sued relied 
on their rights under deeds of sale for the same 
property; but their alleged vendor, Beela 
Kooer, denied the alleged sales. 

Kunyal oil's claim was decreed, and then on 
Kunyaloll^s admission of his brother Pul- 
wunt's right to a moiety, the claim of tlie 
latter to that extent was also decreed, and it 
was held that no legal power existed in Beeia 
Kooer to sell or otherwise alienate. Now, iu 
this suit of Maharaj Sing, the Judge records 
that "doubtless these plaintiffs were »o^ joined, 
as I think they should have bnen, as defend- 
ants in this suit, together with Beela Kooer." 
He also states that the issues which arose 
were the same, viz., whether KunyaloU or 
Beela Kooer, according to Mithila Law, were 
entitled to succeed ; that the contention in 
those suits was the same ; and that, as Beela 
Kooer defended her case on her own right 
fully in those cases, plaintiff, Maharaj Sing, 
is barred in this suit under Section 2 Act 
V'lll of 1859. 

It is against this ruling that Maharaj Sing 
appeals, and we think the plea he has urged is 
valid. 

It has been repeatedly held that in order to 
plead successfully that a plaintiff is barred 
under the law just cited, it is necessary that 
three things should concur, wz., that the par- 
ties should be the same or their representa- 
tives; that the subject matter of the suit 
should be the same ; and the cause of action 
the same. Now, here, the Judge admits that 
the parties are not the same. One of the 
reasons of the rule of law is plain. Oae 
party may not have evidence in his particular 
possession and fail in a claim. Another may 
have that evidence and succeed. Should the 
rule applied by the Lower Court here hold 
good, viz., that because the issues and con- 
tention are the same, the plaintiff is legally 
barred, though not a party, the result would 
be that one party haviag evidence of title 
might fail because another not having that 
evidence had failed before him, the former 
being really not present in the latter's case 
ataU. 

Considering the legal objection valid, we 
reverse the order of the Judge, decree this 
appeal of Maharaj Singh, and remand the suit 
for re-trial on all the merits. 

I'his case to be taken up at once out of its 
turn on the Zillah file. 
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The 1st July 1864. 
Present : 

The Hon'ble W. S. Seton-'Karr and 
£. Jackson, Judges. 

Claims to attsobed property— Time 
for bring'ixig' anit under Section 2^6 
AotVZZZof 1859. 

Case liTo. 1838 of 1863. 

Sfeeial Appeal from a decision passed hy the 
Judge of Jli/mensingh, dated tho \Zth April 
1863, reversing a decision of the 3foonsiff 
of Nicklee, dated the 1th August 1 862. 

Pttumber Shaha (one of the Defendants) 
Appellant, 

^ ' versus 

Kuroona Moyee Debea (Plaintiff) 
JUspondent. 

Baboo Anund Chunder Ghose for Appellant. 

No one for Eespondent. 

• « 

The day on which judgment is pronounced is not to 
be Reckoned within the time allowed fur bringing a 
suit under Section 246 Act YIII of 1859. 

Seton-Karr^ ./.—This is a mere question of 
the mode of computing the time allowed for 
bringing a suit. After hearing the pleader 
for the appellant, we are of opinion that the 
mode adopted by the Judge is quite correct. 
The Section quoted, 246 of the Civil Code, 
says ".from the date of the order" and 
nothing more. But Section 333, whicli 
refers to appeals, rales that the day on which 
jndgmtnt was pronounced shall not be reckon- 
ed within the time allowed for appeal. 
The same determination was come to by the i 
Isle Sadder Court on the 1st of March 1864. i 
8ee Circular Order. 

Holding, then, that these rulings, though 
of Qourse not directly applicable to the Section 
under which the present action is brought, 
maybe safely taken as the correct guide 
for similar calculations with regard to periods 
of time for bringing suits, we conSrm the 
judgment of the Appellate Court and dismiss 
this pppeol. 



The 1st July 1864. 
Present : 
The Hon'ble W. S. Seton-Karr and 

E. Jackson, Judges. 

Trial— Vnatamped document. 

Case Ilo. 1983 of 1863. 

Special Appexl from a decision passed bg the 
Julge of Chittagong^ dated the ISth April 
1863, affirming a decision of the Mbonsiffof 
Rowlahy dated the ^Ist July 1862. 

Bissumbhur Doss (Plaintiff) Appellant, 

versus 

Boistub Churn Doss and others (Defendants) 
Pespondents. 

Baboo Opender Chunder Bose for Appellant. 
1^0 one for Respondents. 

Where a plaintiff declines to pay the stamp dnty 
and penally on an unstamped document, the Court, 
instead of dismissing the suit, should enquire into the 
merits on the rest of the evidence produced in the case. 

Jdckson, J, — This suit has been dismissed 
on appeal because the plaintiff did not pay 
into Court the penalty due on a document which 
ought to have borne a stamp but did not. 

It is said, on special appeal, that the Lower 
Court held that the stamp prescribed in Act 
XXXVI of 1 860 ought to be paid with penalty; 
whereas the Stamp Law applicable was the 
old law of 1829. Apt XXXVI of 1860 applies 
only to deeds executed after it was passed. It 
does not apply to the document at issue in 
this suit, and the Lower Court was wrong 
to apply that law. The case must be remand- 
ed to the Lower Court to apply the right law. 

We would add, also, that the Lower Court 
should not dismiss the suit, even if the plaint- 
iff declines to pay the stamp duty and penalty, 
but should enquire into the merits on the 
rest of the eyidence produced in the case. 

▲ 
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The let July 1864. 

Present : 

The Hon'ble C. Steor and E. T. Levingo, 
Jtidf/es, 

Zalmitation (Clause 2 Section 1 Act 
XXV of 1859)— Oamagrea for Mla- 
approprlatlon oi property. 

Case No. 3499 of 1863. 

Special Appeal from a decision passed hi/ 
the Principal Sudder Ameen of Rungporj, 
dated the \^th September -18(j3, <i firming a 
decision passed hif the Sudder Ameen of 
that District, dated the 27th March 1863. 

Earn Mohinee Debia and others (Plaintiffs) 
AppellantSy 

versus 

Dole Chunder Dey Sircar (Defendant) 

Ilespondent, 

Pahoo Baneenath Base for Appellant. 

Bahoo Romanath Base for Jiespondent. 

Clause 2 Section 1 Act XIV of 1859 does not apply 
to n suit brought to recover damages for the total and 
illei,'al appropriatioa of property. 

Lemnge, J, — This was a suit brought to 
recover damages sustained by the plaintiff in 
the wrongful sale of his property by the 
defendant. Tlie plea of limitation was not 
raised by the defendant in his answer, or 
urged in the first Court; but on appeal to the 
tludge, the defendant alleged that the suit was 
barred under the provisions of Section 1, 
Clause 2, Act XI V of 1859. the suit ^ing for 
injury to the plaintiffs property ; and inas- 
much as the plaint on its face showed that 
the cause of complaint arose more than one 
year before the loringing of the action, the 
Court under the 32nd Section of Act VHI of 
1859, was bound to reject the plaint. 

The same point, and it is the only one, is 
taken in this special appeal. We hold that this 
is not an action for injury to personal property ; 
but a suit brought to recover damages for the 
total and illegal appropriation of the property, 
and, therefore, does not fall within the pro- 
visions of the Clause of Act XIV 1859 
above mentioned, and, therefore, the objection 
must be overruled. This point has been 
decided by a Full Bench of this Court, dated 
26th August 1863, on a reference from the 
Small Cause Court of Meherpore, by holding 
that Clause 2, Section 1, dirt not apply to a 
case where crops were actually appropriated. 
We dismiss this special appeal with costs. 



The 4th July 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Sale in ezeontlon— Suit for poBsesaioii 
by Bhareliolders— Xtimitation. 

Cases Nos. 34S9 and 3 190 of 1868. 

Special Appeals from decisions passed 
by the Judge of Moorshedabad^ dated 
the 21th August of 1863, rereniug 
decisions of the Principal Sudder Ameen 
of that District, dated the 13/A June 
1863. 
Bebee Athuroonissa and others (Piamtiffs) 
AppellaiitSy 
versus 

llughoonath Banevjee, Mr^ Eoss, and others 
(Defendants) Respondents, 

Mr, J. Baptist for Appellants. 

3Jr, R, T Allan for Mr. Ross, 
Respoudeut in No. 3490. 

It 13 not because the ])urcha8er at a sale in exccntion 
of the rights and intcresU of A does a wrong aJid uwrp* 
the shares of j4's partners that the latter are bound to 
sue to reverse the sale; but thev ma^ sue to recover 
their shares which, under color of purchase of ^'s 
rights and interests, the defendants tx)ok wronfrful pos- 
session of. Nor are thev bound to sue to establish their 
nght as past owners of the land within the time allowed 
by law for institution of actions to set aside sales made 
in execution. 

Steer, J^ — The rights and interests of 
Nujjub Ali in the property the subject of 
this suit, were sold in execution of a decree 
against him in. 1851 and purchased by the 
defendant who took possession of the entire 
property. 

The phiintiffs, the sisters of Nujjub Ali, 
applied to the Court to restore to tliem their 
share ; but the Court refused to pass any 
order, observing that the plaintiffs* rights 
could not be injured, inasmuch as the sale 
was merely the sale of whatever . rights 
Nujjub Ali individually possessed. 

They then brought a regular suit with 
the same object and praying that the sale 
might be set aside. This case was nou-suited. 

Again the plaintiffs come into Court in 
the suit now before us to establish their 
right and title to a specific share of tJte 
land as part owners in right of inheritauce 
with Nujjub Ali. 

The first Court decreed the suit in favor 
of the plaintiffs. 

The second Court dismissed the suit hold- 
ing that the plaintiffs should have Ruod to 
set aside the sale; that if they had done 
so, their suit would have been dismissed 



Digitized by 



Googk 



1864.] 



CIVIL RULT>;GS. 



323 



by lapse of time. The Judge further thiuks 
that the omission to sue to set aside the 
sale is a mere device to defeat tlie Stntute of 
Limitatious ; and regarding the suit there- 
fore, as one having for its object the setting 
aside the sale, he declares the action barred 
on the ground of limitation. 

We think the Judge is wrong in the view 
he has taken. The plaintiffs do not sue 
to set aside the sale ; but they sue to recover 
their shares which, under color of purchase 
of the righJs and interests of Ntijjub Ali, 
the defendant took wrongful possession of. 
The plaintiffs are under no obligation to 
sue to set aside the sale. Nay, they 
acquiesce in it, and are willing that the 
defendant keeps whatever belongs to Nujjub ; 
but he keeps all, when, according to the 
plaintiffs* allegation, he should only keep 
« parr. They are willing that the sale, so 
far as the rights and interests t>f Nujjub 
are involved, should stand ; but they are 
uot willing that their shares, which never 
were sold, should be taken from them. It 
is uot because the purchaser at the sale of 
the rights and interests of Nujjub Ali does 
a wrong and usurps the shares of Nujjub 
All's partners, that the latter are bound to 
8ue to reverse the sale ; nor are they tied 
down to sue to establish their right as part 
owners of the land within the time allowed 
bj Inw for institution of actions to set aside 
sales made in execution. The sale was made 
the pretext to dispossess the plaintiffs ; but 
that mode of dispossession has not the 
effect of curtailing the pei'iod allowed by 
U\Y for the institution of actions generally 
for recovery of laud wrongfully taken pos- 
sessiou of. 

We hold, therefore, that this suit, which 
is for possession of land, has been brought 
williin time,' and we accordingly reverse 
the decision of the Judge, and remand the 
^e for a decision on the merits. 



The 4th July 1864. 

Present : 

The Hon'blo C. Stopr and E. T. Levingc, 
Judges. 

SvideDce — Map. 

Case No. 3520 of 1863. 

Special Appeal from a decision ptsscd hi/ the 
Principal Suddcr Aniem of Sylhp{^ dated 
the Vdth of Sipiemh'er 18G.3, affirniinfj a 
decision of the ^toousiff of that District^ 
dated the 5th June 1860. 

Mahomed Ali Ahmed Khan (Plaintiff) 
Appellant^ 

versus 

Imdad-Oor-Rohoman Chowdhry and others, 
(Defcndnnts) Respondents 

Baboo Brojendro Kishore S^niov Appellant. 

Dahoo Grish Chunder Ghose for Uespondents. 

Where one Court has acted on a niHp in a suit as 
genuine and correct, another Court is uot bouud to 
receive and act on the same map. 

Levinge^ J. — Thk sole point made in this 
case is that, as a Court had formerly acted 
on a map in a Siyt as genuinn hnd correct, 
the Lower Appellate Court was bound to 
receive and act on the same map, and had no 
discretion to reject it or refuse to follow it 
as correct. 

AVe cannot agree to tie the hands of a 
Couit upon such a broad doctrine as is 
involved in the above general proposition 
applicable to the reception in evidence of 
maps, and therefore we dismiss this appeal 
with costs. 



The 4th July 1864. 
Present : 
The Hon'ble J. P. Norman, Offy 



Chief 
Kemp, 



Justice, and the Hon'bie F. 
Judge. 

I«linitatlon— Partition. 

Case No. 1878 of 1863. 

Special Appeal from a decision paused hy the 
Judge of Mymensinghf dated tlie Wth April 
1863, reversing a decision of the Principal 
Sudder Ameen of that District ^ dated the 
8th December 1862. 

Kally Chunder Chowdhry (PlaintiflT) 
Appellant, 

verstis 

! Rajah Jogender Narain Roy, after his demise, 
the Collector of Mymensingh, (Defendant,) 
I Respondent. 
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BahooH Omhool Chuyider MooJcerjee and 
Oprokash Chundcr Moolerjm for Appellant. 

hahoos Jushen Kisliore Ghoae, Mohendro Lall 
Skome^ and Sreenath Bass for Respondents. 

The cn^l^*c « f action agiiiist a co-sharer for partition 
liivt avcse ^vhcn he fjot possession of the whole property 
uiulcr a survey award. 

Norman, C. J. — Tuis is a suit for partition 
and po^ession of 4 annas of certain lands, 
]>arr. of Pergunnah Jaiiishnhye^ by the 
plaintilF, wli<» alligcs himself to be a four 
anna sharchoidcr, against the defendants, 
-whom ho allo>res to be the owners of the 
remaining twelve annas. 

The defendants pleadei limitation, and ihe 
fact-J appeared to he, that the lands in question 
formcMl part of the plaintiff"? and defendants* 
ijmnUe estate Pergunnah Janishahye ; that 
in 1250 a but war r a took place, when these 
lands were excepted from partition as dis- 
puted, they being at that time in the posses- 
sion of a stranger. A. survey took place 
iu 1250, when the defendants, claiminjr these 
lands as part of Pergunnah Janishahye, 
recovered possession of the whole 16 annas. 

The lower court dismissed the suit on the 
plea of limitation. 

We are of opinion that the plaintifTs 
causae, of action against the defendant, AzV 
co-sharer, for partition first arose when ho 
got possession of the land in 1259, A, D. 
1852, under the survey award, and therefore 
that the suit is not barred by limitation. The 
dccibion of the lower court must be reversed. 

The case of Bheekun Lall versus Bukhoreo 
Singh, 8, D. A. lleports, 27th November 
1858, p. 1720, referred to by the Judge is 
distinguishable from that now before us. In 
that case plaintiff's claim to the settlement of 
achurhal been nji'cted by the settlement 
officer in February 1 843. He should have 
sued to reverse that decision within three 
years but omitted to do so. Bukhoree Singh, 
the defendant, who was also a claimant, did 
institute a suit, and in the result obtained a 
decree for the whole property, but apparently 
nob as part of any ij males estate in which 
. Bheekun Lall was a sharer ; nor does it appear 
that he even admitted Bheekun Lall to be 
interested, as he alleged. . He apparently 
came in by title wholly adverse to that of 
the plaintiff. Closely examined, that case 
is simply one Wliere the plaintiff had been 
out of possession from 1843 till 1855 or 
1856. This case must be remanded for trial 
on the mtrits. 



The 5th July, 1864. 
Present : 

ThoHon'ble C. Steer and E. P. Levinge, 
Judifes. 
Service TennreB— Quit-rent. 

* Case No. 3534 of 1863. 

Special Appeal from a decision passed ly ihe 
Principal Sadder Ameen of Manhhoom^ 
dated the llth September 1863, affirming a 
decision of the Moonsiff of that Distriety 
dated 20th June 1863. 

Maharajah Nilmoney Sing Deo (Plainliif) 
Appellant, 

versus 
Sheo Tewary and others (Defendants) 
Respondents. 

Mr. R, T. Allan for Appellant. 

Baioo Onooeool Chunder Mookerjee for 
Respondents. 

As an ordinary rule, if land is given on a quit-rent 
or no rent at all in oonsidernt on of servive to be per- 
forme<l, the tenure would lapse when those den'kes 
ceased. 

Qttarc.— Where no service has been required or per- 
formed for a long series of years, and the tenure bis 
been allowed to be held at a quit-rent or no rent at all, 
whether there has not been suoh a waivor of service as 
puts it out of the power of the grantor to reimnie the 
tenure simply on the ground that be hat now no need 
of the service for which the tenure was originally 
created. 

QuoMfp, — Also, when land is given at a quit* rent on eon* 
dition that the grantee shall aid the grantor in repelling 
*he attacks of his enemies, or any other particular pnr- 
pose, whether, while the grantee is vrilling to rend«' 
those services, the grantor can put an end to the con- 
tract by saying Uiat he has no enemies to repel, and 
therefore no ne^ of the grantee's further services. 

Steer, J. — ^Thb plaintiff sues to resume a 
jageer on the allegation that the defendants 
hold it as a eervico tenure ; that they haTo 
ceased to perform the stipulated service, and 
have no right therefore to hold the tenure. 

The defendants answerfid that they and 
their ancestors have held (he land as a jageer 
from a date long anterior to the accession of 
the British rule; that they paid the rent 
stipulated for to the Vfo^ul Government, and 
have ever since *paid only that amount of 
rent ; and that the rent has never varied. 

This somewhat difficult case the Coarts 
below have contrived to dispose of without 
any tri;iL It appears that the plaintiff was 
rei^uired to produce his proofs on the same 
day that the issues were laid down. He 
contended that the burden of proof did not 
lie upon him, and did not file, any prooft. 
The Moonsiff, therefore, proceeding on the 
evidence adduced by the defendanr, wliicli 
shewed that ho had been sued for rent by the 
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plaintiff and that the rent was held to be 
what it is stated to be in this case, dismissed 
the plaintiff's case under Section 145 Act 
VIII of 1859, and this proceeding was 
considered to be right and proper, and there- 
fore upheld by the Lower Appellate Court. 

The words of the Section above referred to 
are " when the parties are at issue on some 
*^ question of law or fact, and issues have 
** been framed by the Court as hereinbefore 
'* provided, if the Coui't shall be satisfied 
" that no further argument or evidence than 
** such as the parties or their pleaders can at 
** once supply is required upon any such of 
" the issues of law or fact as may be suffi- 
'* cient for the decision of the suit, the Court, 
<< after hearing such argument and evidence, 
*< may proceed to determine such issue or 
"issues," &o. &c. 

"W!e think that the important points of facts 
and the law involved in this case render it one 
which cannot be properly disposed of under 
the provisions of Section 145 Act VIII of 
1859. 

The Lower Couiis may be right in thinking 
that the decree in the rent case is evidence 
that the defendants and their ancestors have 
held the jageer from 1206 at a certain amount 
of rent which has not varied, and they may 
be right in thinking that this decree is evi- 
dence of that fact until it is rebutted. But 
let it be that the defendants have paid no 
more and no less than 160 rupees yearly rent 
for the jageer from 12J6, is that an answer 
to the plaintiff's suit? Certainly not. It 
may be that possession has been held since 
1206, and rent has been ever since paid at 
the uniform rate of 160 rupees; but if the 
tenure is a service tenure, and those services 
have now ceased to be required or to be 
rendered, the fact of possession, however 
long, on a fixed rent would not necessarily 
entitle the defendants to hold the tenure. 

As an ordinary rule, if land is given on a 
quit rent or no rent at all in consideration of 
service to bo performed, the tenure would 
lapse when those services ceased. 

But where no service has been required or 
performed for a long series of years, and 
still the tenure has been allowed to be held 
at a quit rent or no rent at all, it may and 
no doubt is an important question whether 
there has not been such a waivor of service 
as puts it out of the power of the grantor to 
resume the tenure simply on the ground that 
he has now no need of the service for which 
tlie tenure was originally created. 

A question too may aripe, when land is 
given at a quit rent on condition that the 
grantee shall aid the grantor in repelling the 



attacks of his enemies, or auy other particu- 
lar purpose, whether, while the grantee is 
willing to render these services, the grantor 
can put an end to the contract by saying he 
has no enemies to repel, and therefore no 
need of the grantee's further sevices. 

All these and other nice questions may 
arise out of this case. Precedents may be 
found bearing on the questions ; evidence may 
be forthcoming ; custom may be invoked ; 
and arguments will certainly not fail to be 
employed, and time should be given to the 
parties to prepare themselves - with tho evi- 
dence and the arguments on which to support 
their respective cases. For this purpose the 
suit is remanded, and the Courts will be 
careful to lay down all the issues which 
arise on all the points of the case, so that 
there may bene further miscarriage of justice. 



The 5th July 1864. 
Present : 

The Hon'ble C. Steer and K P. Levinge, 

. Judges, 

Wortsragre— Ziien. 

Case No. 3546 of 1863. 

Special Appeal from a decision passed hy 
Bahoo Gobind Chunder Chowdhry^ Prin- 
cipal Sudder Ameen of Beerhhoont, dated 
the \%th September 1863, affirming a deci- 
sion passed by Baboo Kedaressur Boyy 
Moomiff of Gopalpore, dated the 2ist 
February 1863. 

Ram Dyal Banerjee (Plaintiff) Appellant, 

versus 

Eamkulpo Mookerjee (Defendant) 
Respondent 

Baboo Bamachurn Banerjee for Appellant. 

Baboo Kishen Sueca Mookerjee for Respondent. 

Where a person, dn a former occasion, obtained a 
decree upon a deed which hypothecated certain property 
for a debt-, — Hkld that he could not now sue to enforce 
that debt aa a mortgage against the very same property. 

Levinge, J, — The plaintiff sued to recover 
tho land in dispute from the defendant, on 
the ground that it was subject to a prior 
mortgage granted by the defendant' s^ vendors. 

The defendant alleged that he purchased 
the land on llth Falgoon 1255, and in effect 
asserts that the land was never mortgaged. 
This Bale was subsequent to the date of tho 
plaintiff's alleged mortgage. But it was 
proved on the trial of the cause that the 
plaiotiff had obtained a decree against tho 
defendant's vendors on ibot of the alleged 
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mortgage (in which alleged mortgage were hypo- 
thecated ail the properties of the defendant's 
vendor) for the very debt he now seeks to 
enforce an a mortgage against the defendant's 
land. We consider that this was not a mort- 
gage in the true sense of the word, or carry- 
ing with it the rights of a mortgage ; and that 
it was so treated by the plaintiff is clear 
from the fact of his not suing to recover the 
property alleged to be mortgaged, but treated 
his security as a mere bond in which his debtor 
had undertnken to give a general lien over his 
property. Such is our view of- the nature 
of the instrument ; and we hold that the 
plaintiff cannot interfere with the possession 
of the defendant, obtained by purchase for 
valuable consideration. Appeal dismissed 
with costs. 



The 7th July 1864. 

Present : 

The Hon'ble G*. Loch and W. S. Seton-Karr, 
Judges. 

Contract— Futnee^ 

Case No. 1740 of 1863. 

Special Appeal from a decision passed hy 
Bahoo Sreenath Btddialagiahy Principal 
Stidder Ameen of Hast Burdwan, dated 
the ISth March 1863, reversing a decision 
passed hy 3fr. S. Wright, Sudder Ameen 
of that District^ dated the 22nd Augitst 
1862. 

Kughoonauth Koondoo (Defendant) 
Appellant^ 

versufi 

Hurish Chunder Koy and another (Plaintiffs) 
Pespondents, 

Bahoos Mohendro Lai Shom^ and Baftee 
Madhub Ban^rjee for Appellant. 

Bahoos Mohesh Chunder Chowdry and Chunder 
Madhub Ghose for Eespondents. 

If a party binds himself br distinct terms in a con- 
tract, he must abide by them, As, if be leases an estate 
in putnee reserving to himself the ri«;ht of re-entry 
on condition of his wishing to hold the property khas^ he 
cannot sue to recover possession for the purpose of leasing 
it to a third party. 

Lnchj J, — Plaintiff gave an 8 annas share 
of his property in putneo to the defendant, 
taking a bonus of Rs. 500, and it was agreed 
that if plaintiff wished at any time to hold 
the property *khas/' the defendant should 
restore the property ou receiving that sum 
back from the plaintifi*. 



Plaintiff comes into Court in order to en- 
force this contract, asking the Court to oblige 
the defendant to take back the money and 
to restore possession because he has leased 
the property to a third party. 

Defendant objects to give up the property, 
as the contract distinctly stated that he 
should only be obliged to do so if plaintiff 
wished to hold the estate khas, that is, to 
take the management of it himself. 

The Principal Sadder Ameen, reversing 
the order of the Moonsiff, has given the 
plaintiff a decree, and directed the defendant 
to restore the property on receiving back the 
bonus ; but we think that this decision is in- 
correct. The plaintiff has bound himself not 
to demand the restoration of the property 
except on one ground, which is, that he has 
determined to take it into his own manage- 
ment ; and he cannot come and ask the assist- 
ance of the Court to recover possession, pre- 
facing his application by a distinct statement 
that he, on his part, had violated his part of 
the contract. It is said that the defendam 
could suffer no injury, and the objection is 
merely technical. We are unable to say 
whether defendant would or would not suffer 
any injury ; but this wo hold that, it a party 
binds himself by distinct terms in a contract 
he must abide by them. 

We reverse the decision of the Principal 
Sudder Ameen with costs, without prejudice 
to any claim plaintiff may have under the 
terms of his lease. 



The 7th July 18C4: 

Present : 

The Hon'ble H. V. Bayloy and F. A. 
Glover, Judges. 

Mortgraffe. 

Case No. 2172 of 1863. 

Special Appeal from a decision passed hy ih 
Judge of Sarun, dated the 29th April 1863, 
reversing a decision of the Principal Sudder 
Ameen of that District^ dated the Vlth 
February 1862. 

Mussamut Bobee llahoman (Plaintiff) 
Apjfcllant, 

versus 

Mussamut Fuzuloonissa and others 

(Defendants) Pespondents. 

Mr. G. Gregory and Bahoo JTinMcn Succ^^ 

Mookcrjee for Ap£iellant. 
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Mr, R. E Tividah for Eespondents. 

Where a suit for rerlernption was hroaf^ht, not on the 
alle^tion that the plahitiS succeeded aa heir to her 
husband the mortgagor, but on the ground that she held 
in risfht of dower, and the plaintiff in the Lower Courts 
nerer based her claim by right of heirship, she was not 
allowed in special appeal to urge her claim to redeem on 
the ground of heirship. 

Glover, J. — This is a suit to recover pos- 
session of certaia lands in Mouzahs Lakee- 
pore, Mukdoompoor, and Petowree, by can- 
celling deeds of mortgage executed by plaint- 
iff's (special appellant's) husband. The 
Court of first instance adjudged the claim as 
regards one of these \rouzah8, viz. Petowree, 
to be ban'ed by limitation, but gave a decree 
for the two others, the time for redemption 
having been extended by the mortgagee. 

The Judge held, on appeal, that, as the 
plaintiff had not produced nor proved the 
Bye-mokasa which was the ground of her 
claim, the suit ought to be dismissed. 

It is urged in special appeal, first, that the 
Bye-mokasa was not the foundation of the 
plaintiff's claim ; seeond^ that if it were so, 
there were many collateral proofs of it on 
the record, and its production was not abso- 
lutely necessary; and third, that even as 
heir, special appellant has the right to redeem 
the mortgages in question. 

With regard to the first objection there 
can be no doubt that the suit was brought on 
the basis of the Bye-makasa, for when the 
Principal Sudder Ameen, thinking the points 
to be somewhat dubious, called upon the 
special appellant's vakeel for information, 
that person verified the statement that the 
Buit was brought on the Bye-mokasa. This 
is, we consider, amply sufficient to fix the 
ground of the suit. 

The second objection is not supported. 
Special appellant has filed a number of docu- 
ments, but the utmost they prove is that she 
is her husband's representative, lliere is 
nowhere in them any mention of the Bye- 
mokasa. 

With regard to the third, we observe that 
the two rights are very different. As heir- 
ess of her husband, special appellant would 
doubtless have, by Mahomedan law. a certain 
share of his property, but certainly not thd 
shijkre she now claims. Moreover, she has 
never in the entire course of the proceedings 
based her claim on rights of heirship ; she 
has sued for power to redeem the mortgages 
on three different mouzahs not on the allega- 
tiou that she succeeded to her husband's, the 
mortgagor's, rights, but on the ground that 
she held in right of dower and a Bye-mokasa ; 
nothing can be more distinct than the two 
lights claifned. 



We agree with the Judge that the suit was 
cl^rly on the ba^is of the Bye-mokasa, and 
see no reason to interfere with his decision 
throwing out that suit on the ground that the 
aforesaid deed was not produced or proved. 

The appeal is dismissed with costs. 



The 7th July 1864. 
Presetit: 
The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble P. B. Kemp, Judge, 
Jorlsdiotion — Salt for half prloe of 
trees cat down by tenant. 
Case No. 2656 of 1863. 
Special Appeal from a decision passed hy the 
Judge of Shahahad, dated the \9th of June 
1863, affirming a decision of the Mootmff of 
Arrah, dated the 29th November 1862. 
Tohul Hoy and others (Defendants) 
Appellants, 

'Versus 

Moonshee Mahadeo Dutt, after his demise 

Moonshee Sheobux Dutt (Plaintiff) 

Respondent, 

Moulme Aftdbooddeen Mahomed for Appellants. 

Baboo Kishen Stteea Mookerjee for Respondent. 

A suit for half the prioe of trees cut down by tho 
tenant and claimed by the landlord by ri;;ht of usage, 
is not cognizable under Clause 4 Section 23 Act X of 
18.^, but in the Civil Court. 

Kemp, J. — This is a suit for half the price 
of the trees cut down by the tenant and 
claimed by tho landlord by right of usage. 
Such a suit is not cognizable under Clause 4 
Section 23 of Act X, but in the Civil Court. 
The Judge's decision is therefore correct. 

Appeal dismissed with costs and interest. 

The Stk July 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 

Judges. 

IMlalioinedan reliarioiiB endowment— 
Sucoession to office of superior or 
manaarer-- Joinder of actions— Suit 
for possession and mesne profits- 
Stamp I>uty. 

Case No. 61 of 1864. 

Regular Appeal from a decision passed by the 

Principal Sudder Ameen of Bhaugulpore, 

dated the 4th December 1863. 

Bebee Syedun, mother and guardian of Shah 

Mahomed Wasin (Plaintiff) Appellant, 

versus 

Syud Allah Ahmed and others (Defendants) 

Iie8ponde7its. 
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The Advocate- General and Bahoos Uhookool 
Chunder Mookerjee and Taruck Nath Sein 
for Appellant. 

Mr, R. V. Boynej Moonshee Ameer Ali^ and 
Moidvie Aftahooddeen Mahomed for Respondents. 

In a Mahomedan reli^'ous endoi^-ment where it is es- 
sential thnt the superior or maiioirer should have certain 
qualifications which succession by descent would not 
alwa^'s ensure, the theory of hereditary succession is 
most unlikely and out of place. 

A claim for possession and a claim for mesne profits 
may be brought separately, or they may be united. 
When united, a separate stamp fee for mesne profits is 
not necessary. 

Steer, J.— This is a suit to obtain poBses- 
sion of the office of superior to a religious 
endowment, together with the lands and other 
property thereto belonging, and also to re- 
cjover other properties, the exclusive right of 
the plaintiff's father. 

It is not stated by whom the endowment 
was made, but both parties agree that Golum 
Moula was formerly the superior ; both start 
their claim from him, and he is the common 
ancestor of both. The pedigree is as 
follows : — 
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It is admitted that, whether Moiteza suc- 
ceeded or not, the 3rd son of Golam Monk, 
that is to say, Golam Hossein, did certainly 
succeed to the offioo of superior. He was 
succeeded by Kasim, and Kasim was succeeded 
by Yeasin, who held rhe office until his death. 
At that time the plaintiff was not bom, and 
Allah Ahmed, defendant, applied to the col- 
lector for the office, and he obtiiined it. 

The contention of the plaintiff is that the 
office goes by descent ; the eldest son, where 
there is a son, succeeds the father. 

The contention of the defendant is, that the 
office goes by election among the co-fidiarers of 
the property. They elect a successor, fit and 
qualified, from among the larger sharers. 

There is really no evidence that, as a rule 
of custom, the office goes by descent. A few 
witnesses say generally that the invariable rule 
in the institution is, that the son of the superior 
succeeds to the father in the office. But they 
are men of no weight. Nor is it clear that 
the succession has devolved upon the son in 
the several changes which have occurred in 
the office since the time of Golam Moula. 
This man had a son Moiteza, who had a son 
Faiz. "Wnether Moiteza was a lunatic, as plaint- 
iff avers, or not, there is no evidence either 
way. Whether he held the office of successor 
or not has not been cleared up by any evidence ; 
but it is certain that Faiz, his son, did not 
succeed, but Qolam Hossein, the brother of 
Moiteza, became the superior. If Moiteza xvas 
not a lunatic he ought to have succeeded ; if 
he did succeed, Faiz, his son, should have 
succeeded ; but it is uncertain whether 
Moiteza was an idiot or not, or whether ho 
became superior. Therefore any evidence 
drawn from the mode in which the succession 
to the office has actually taken place is want- 
ing. We do not know that Moiteza was not 
the superior ; if he was the superior, the theory 
of the plaintiff that the son succeeds the 
father is destroyed by the fact, which is not 
disputed, that Faiz, the son of Moiteza, did 
not succeed to the office. 

But the fact is that, besides the absence of 
actual or presumptive proof of succession by 
Inheritance, tho plaintiff has not gone far 
enough back to establish a custom. Between 
him and Golam Moula there have been only 
three generations j and it is matter of doubt 
whether, in those three, the eldest son, where 
there was a son, succee'led to the office ; and 
it may be that in those few cases the eldest 
son was the fittest member, and that the elec- 
lion fell on him; and as a fact, it is beyond ail 
dispute that Golam Hossein was not the elieat 
son, nor was Kassim, when they respectively 
obtained the office. 



Digitized by 



Googk 



1864] 



CIVIL RULINQS. 



329 



Further, it appears that the action alleged 
haanot been acqaiesced io, for Faiz disputed 
the sacoeasion of Mahomed Kassim, and we 
find the defendant, who is not the son of the 
list Boperior, is in the ofHoe now. 

The Tery nature of the office and the dulies 
of it are opposed to the theory that it devolves 
as of right to the eldest son of the last su- 
perior. As a general rule of inheritance this 
would not be the case in a Mahomedan family^ 
and in a religious endowment, where it is es- 
sential that the superior or manager should 
hare certain qualifications which succession 
by defloenl would not always ensure, the 
theory of hereditary succession is most un- 
lil^cly and out of place. 

On the whole, then, we think that, while 
the actual evidence of a custom by descent is 
Wtak in the extreme, the presumptions are 
altogether in favor of the truth of the 
defendant's statement that the office depends 
on tho choice of the co-sharers, and that the 
raccession to the office of superior is not de- 
pendent on the rules of the ordinary Law of 
Soccesslony and therefore we confirm the 6rder 
of the Lower Court which dismissed Jthis part 
of the plaintiff's cose. 

In respect to the property, personal and 
landed, which are said to have been acquired 
by the plaintiff's father in his own independent 
right, we find no satisfactory evidence. Wit- 
Beases have been adduced to prove this part of 
the claim, but their evidence is too general and 
too inconsistent one with another to entitle it 
to be received as evidence of the claim ; and 
of documentary evidence there is none at all. 
It is true that the defendant does not claim 
some of the properties ; but even to these wo 
think the plaintiff has not established his 
right to a decree, inasmuch as it has not 
been shewn that the defendant is in possession 
of them, or that it is by any act of his that 
the plaintiff is kept out of them. We 
therefore dismiss also this part of tho claim, 
without prejudice to any suit which tho 
plaintiff may hereafter bring against the 
parties who may be in wrongful possession of 
the property claimed by the present de- 
fendants. 

Tho Principal Sadder Ameen held the 
claim for this exclusive property to be barred 
by the Law of Limitation, and the learned 
Counsel for the appellant, the Advocate- Gene- 
ral, relied much on this fact as necessitating 
& remand ; but the issues laid down called for 
widencetm this point, and the evidence on the 
r^rd has enabled us to dispose of it on the 
merits, though the decision of the Principal 
Sudder Ameen was clearly wrong as contended 
for by the learned Counsel. 



We have disposed, thon, oi the qiiestiona as 
far as they affect the respondents, and we 
declare the appeal dismissed with costs? 

An objection has been taken to the order of 
the Principal Sudsier Ameen requiring from 
the plaintiff a stamp fee of l',000 Rs. The 
plaintiff sued for possession and wasilat, en- 
grossing the plaint on a 2,000 Rs. stamp 
paper. The Principal Sud ler Ameen direct- 
ed the two claims to be separated, and called 
on the plaintiff to pay on account of the claim 
for wasilat a stamp fee of 1,000 R?. This wo 
hold was altogether unwarranted. A claim 
for possession and a claim for wasilat may bo 
brought separately ; but it is quite an error to 
suppose that they cannot also be united. 
They were united, and they ought to have 
been tried as one suit. We think, therefore, 
that the plaintiff is entitled to have refunded 
to him the extra btamp fee of 1,000 Ks., 
which he has had to pay, and he may proceed 
to recover it according to the usual course in 
such cases. 



The 8th July 1864. 

Present : 

The Hon'ble C Steer^ and E. P. Levinge, 

Xiand ^aken by Oo^ernment for 
pabllo parposea— Zntereat. 

Case No. 107 of 1864. 

Regular Appeal from a decision passed hy 
Bahoo Oreesh Chunder Ghose, Principal Sud- 
der Ameen of the 2i'Pergunnahs, dated the 
\5th January 1864. 

Syud Keramut Ali Mutwalee (Defendant) 
Appellanty 

versus 

Raja Suttochurn Ghosal (Plaintiff) and others 

(Defendants) Respondents, 

Suit laid at Rs. 5,042-14-6. 

Mr, R. E. Twidale and Moonshee Ameer Ali 

for Appelhnt. 
Bahoos Kissen Kishore Ghose, Hem Chunder 
Banerjee, and C6.wy Churj^ Boss for 
Respondents^ 

Where lard was Uken by Government for public 
purposea and, in consequence of the claim of the defend- 
ant, the amount of compensation was invpsted bv the 
Collector under Section 29 Act Vf of 1857 in Govern- 
ment Securitiea, the plaintiff was declared not entitled, 
over and above the prmcipal o£ tlie sum of compensatioa 
and its accruing interest in the hands of the Collector 
to demand interest from the defendant at the rate of 

B 
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12 per cent, per annum up«>n the )>rincipal surn from the 
dale it ini^ht have been payable to him but for the 
€0(inier-claiin of the (lefcndant. 

Steer, J. — This is a suit arising out of* 
claims to c urtpeDsation for lund takeu by 
GovcrnmeDt for public purposes. 

The ifum of iho compensation has been in- 
rested by the Collector, under tl»e provisions 
of KSection 29 Act VI of 1»57, in Govom- 
iPent Securities, and the only question now 
between the parties is, whether the plaintiflf 
is entitled, over and above the pnncipal of the 
sum of compensation and its accruing interest 
in the hands of the CoUector, to demand in- 
terest from the defendant at the rate of 12 per 
cent, per annam upon the principal sum 
from the df»te it might have been payable to 
him but for the counter claim of the 
defendant. 

It appears that when the land was taken, 
claimants were invited. The plaintiff appear- 
ed and chiimed the land as his lakheraj. 
The defendant claimed it as belonging to the 
rent-paying lands of the Syndpore trust estate, 
of which he was the Mutwnlee. 

It was owing to these counter claims that 
the Collector thought it proper to hold the 
money in deposit. 

After the Mutwalee defendant had prefer- 
red his claim, he instituted a rejrular suit to 
resume the land, on the ground that the plaint- 
iff held it on no valid title. This suit, was 
dismissed on the 28th April 1863. 

The plaintiff then again applied to the 
Collector to pay him the money ; but the 
defendant Mutwalee's claim not having been 
withdrawn, the Collector did not feel himself 
safe in granting the application. 

The plaintiff then issued a notice on the 
defendant Mutwalee, calling on him to with- 
draw his claim, but he appears to have taken 
no notice of it. 

Having no resource left, the plaintiff insti- 
tuted this suit on the 2nd August 1863, for a 
declaration of his title to the amount of the 
compensation, and to recover fnim the de- 
fendant Mutwalee interest upon that sum 
during the period that he was kept out of it 
by the defendant's opposition, at 12 per cent. 

As already observed, the money has been 
invested in Government Paper and yields 5 
per cent, interest. The plaintiff's right to 
this was not disputed in this suit, but he 
claims, from the date the money might have 
been available up to the date of institution of 
this suit, interest at the rate of 1 2 per cent, 
and this the defendant resists. 

Probably, the plaintiff, if he had received 
the money when ho applied for it, might 
liftve made more than 5 per cent, by it ; but 



the question is, What bcis the defendaat done 
which renders him liable to make* up to the 
plaintiff the difference between 5 per cent, 
and 12 per cent., which is the ordinary raie 
of calculating interest and which possibly 
tlie plaintiff might hf^ve obtained if the prin- 
cipal had been at his service ? 

We think that the defendant was quite 
justified in putting in his claim to the money, 
if there was any doubt as to the ralidity of 
the lakheraj title upon which the plain litf 
claimed it. That there was this doubt is 
evident by the anit which the defendant 
brought for tlie rery purpose of putting the 
plaintiflf to the proof of his title. While, 
th^^reiore, the defendant was honestly con- 
testing the question whether the plaintiff, 
or he, hail the title to the money, he cannot 
be held to have rendered himself liable to 
the payment of damages in lieu of the inter- 
est of the money while it was in dispute. 
In this view the plaintiff can have no daitn 
on the defendant for any period before the 
28th April 1863, when the defendant's 
suit to resume the land was dismissed and 
the plaintiff became the absolute owner 
of the hind by a final award. He might 
certainly have withdrawn his application 
wheu the decree in the resumption suit 
declare 1 the land to belong to the plaint- 
iff, but he did nothing and left matters 
to take their own couri*e. If by not with- 
drawing his claim the plaintiff has been 
injured, in that he has lost tbe means of 
making a larger profit out of his money than 
the 6 per cent, it has yielded, it is a case 
which might entitle him to damages. But 
he does not claim what he sues for as damages, 
but as interest. As interest, he is not entitled 
to it from the defendant, who has not 
touched the money ; as damages, he does not 
ask fur it, and coull not get it without show- 
ing loss, which he has not done. 

The costs of the suit in the Lower Court 
have been given against the defendant A 
large sum of money, as principal, will be re- 
covered under this deci ee by ihe plaintiff. 
The money has not been lying idle, but has 
yielded 5 per cent. ; and, on the whole, we 
think the plaintiff has no cause to complain 
with these results. We accordingly modify 
the judgment of the Lower Court. Thepluint- 
iff is declared entitled to the sum of the 
compensation with i|8 accumulated interest 
from the Collector and his costs in the Court 
below as the Court has decreed it. The costs 
of this appeal must, however, be charged to 
the plaintiff, as !)e has entirely failed in the 
ap[eil. 
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The 8th July 1864. 

Present : 

'iho HoQ'ble C. Steer and £. P. Levinge, 
Judges. 

Mght of Bait — Fosseaaion — Szecu- 
tion< 

Cases Nob. 267 and 268 of 1863. 

BegtUar Appeals from decisions passed hxj Mr. 
A, K, Russell^ Judge of Moorshedabady 
dated the 30M January 1 863. 

Cose 1^0. 267. 

Banee Shamasoonderj- Debea (Defendant) 
Appellant 

versus 

Bejoy Gobind Bural and others (Plaintiffs) 
Respondents, 

Baboo Kishen Kishore Ghose for Appellant. 

Baboo Sresnath Doss for Respondents. 

Case No. 268. 

Mr. R. Watson and others (Defendants) 
A/>peilanis, 

versus 

B(^*oy Gobind Bural and others (Plaintiffs) 
Respondents, 

Mr, R. T, Allan and Bahoos Onookool Chunder 
Mookerjee and Mohinee Mohun Roy for 
Appellants. 

Baboo Sreenath Doss for Respondents. 

A party has no right to bring a ' ivil suit to get pos- 
sesion of land which has been taken from him and 
awtrded to his adversary in the execution of a decree in 
a boondar}' suiL 

Levingey J. — Both these appeals are from 
the same judgment, and taken by separate 
defendaDts, Watson and Ranee Shamasoon- 
dery. 

The defendants' and the plaintiff's pro- 
perty are adjacent to each other. It ap- 
pears that tjiere had been a boundary dis- 
pute between the ancestors of plaintiffs 
and defendants, and a suit was the conse- 
quence. In that action the now defendants' 
ancestors were the plaintiffs, and they inHti- 
tuted it to recover 419 bcegahs of land, froiu 
which they alleged they had been dispossess- 



ed by the now plaintiffs. They got a decree 
on the 23rd Jej-t 1264 against the present 
plaintiffs, and allege that they were put in 
possession of these lands, the subject of this 
suit, under and in execution of that decree. 
The case having been heard before the Lower 
Court, the Judge decreed in favor of the 
plaintiffs ; and the defendants instituted the 
present appeals. On the argument of those 
appeals, the High Court, by an order of re- 
mand dated th«» 2nd March 1864, sent the 
case back to tlie Judge to try the issue 
whether the lands in dispute in the suit are 
the same regarding which the plnintiffs had 
complained that the defendants had taken 
possession beyond the decree; and wlicthcr 
the lands in dispute, irrespective of tho 
boundaries of the decree or of the objection 
of the plaintiff in tho execution cjij»e, did 
actunlly com© under the possession of tho 
defendants at the time of the* decree being 
executed as parts of the land covered by the 
decree. 

The Court of Appeal required -the informa- 
tion sought by the above issues before it was 
in a position to determine the lialnlity of 
the defendants under the decree appealed 
against. Tho tludge has, on the remand, 
found as a fact that the lands in dispute in 
this cose " did actually come into possession 
of defendants at the time of the decree beinjy 
executed as part of the lands covered by the 
decree, as ordered by the warrant of the 
Principal Sudder Ameen of 1 1th December 
J 858, in which the boundaries are distinctly 
laid down," &c. This being the case, wo 
have no hesitation in reversing the decree of 
the Lower Court and in dismissing the suit, 
following the repeated rulings of this Court 
which disallow a party the right of bringing 
a Civil suit to get possession of land whicli 
has been taken from him and awarded to his 
adversary in the execution of a decree in a 
boundary suit. The present plaintiff object- 
ed in the Execution Department to this land 
being made over to the defendants under 
the decree, but he allowed thoso proceeding-i 
to drop ; and we cannot allow him tho right 
of further agitating the question whether 
the same land, which clearly passed to thf» 
defendants in execution of their decree, now 
belongs to him. 

"We have been asked by the pleader for ih'^ 
respondent (the phtintiff) to notice the dori- 
sion of the Sudder Court reportc<l in tha 
decisions of 1 808, 26th March, p. 509, antl 
which he hns cited to* show that tho plaintiff 
is not barred from trying hi^ title to this land 
under the circumstances proved in this e^s •. 
But we tind that, in that case, it was a sub- 
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ject of doubt with the Court whether the 
land sued for and the land taken in execu- 
tion were identical, and the Court were, in 
consequence, unable to pass any deoision, and 
remanded the case for further enquiry, just 
as has been done in the present case ; but wo 
do not understand the Court as laying down 
an inflexible rule, that oven although the 
lands are proved to be identical, the plaintiff 
has a right to institute his suit when he 
chooses to withdraw his objections in the 
Execution Department. 
"We allow these two appeals with costs. 



The 8th July 1864. 

Present : 

The Hon'ble.E. Jackson and F. A. Glover, 
Judges. 

JuHsdictlpn (of Civil Court) ->MinorB 
(PerBon and Bdacationof )— Autbor* 
ity of Court of Wards. 

Case No. 542 of 1863. 

Regular Appeal from a decision passed hj 3fr, 
0, W, Malet, Judge of Beerhhoom, dated 
the Bth July 1863. 

The CoUeptor of Beerbhoom (Defendant) 
Appellant^ 

versus 

Mundakineo Delna (Plaintiff) Respondent. 

The I^gal Remembrancer and Bahoos Kishen 
Kishore Ohose and Juggadanund Mookerjee 
for Appellant. 

Mr. R. V, Boyne and Baboo Banee Madhub 
Banerjee for Respondent. 

No Civil action will lie against the Court of Wards 
in respect of anything done by it regarding the person 
and education of any minor entrusted to its superin* 
tendencc 

Jaclson, J. — The plaintiff brought this suit 
as next of kin of the minor Kamrunjun 
Chuckerbutty against the CoUeotor and the 
Board of Bevenue as representing the Court 
of Wards, to restrain that Court fix)m carry- 
ing into effect an order alleged to have been 
paseed without legal authority by the Board 
of Bevenue, directing that the minor shall be 
sent to Calcutta to be educated at the Wards' 
Institution. The interposition of the Civil 
Cotti't 16 claimed on the ground that the 



minor's health will be seriously injured by 
the move to Calcutta, and that the Hoard of 
Revenue has no authority under the law (Act 
XXVI of 1854) to reverse the order of the- 
Commissioner as to the place where the minor 
shall be educated. 

The Judge of Beerbhoom lias held thatsuch 
a suit can be brought in the Civil Courts ; that 
the Board of Kevenue has power under the 
law to revise the order of the Commissioner 
of Revenue in all matters connected with the 
Court of Wards ; and that there is sufficient 
evidence to provQ that the removal of the 
minor to Calcutta will be injurious to hia 
health. He has accordingly passed a decree, 
directing that the order of the Board of 
Revenue shall not be carried out, and that 
tho minor shall be educated at Beerbhoom. 

The Legal Remembrancer, for the Court of 
Wards, has contended before us that this suit 
cannot be heard ; that the superintendence of 
the education of all such minors as Ramrun- 
jun Chuckerbutty has been rested by the 
Legislature in the Court of Wards ; that the 
special enactment, Act XXVI of 18M, has 
doclai^ed that the Court of Wards shad deter- 
mine the district and school at which such 
minors are to be educated ; and that their 
orders on such points cannot be revised by 
the Civil Courts The Legal Remembrancer 
further contended that, even if the suit could 
be brougnt, the evidence produced by the 
plaintiff did not satisfactorily establish that 
the minor would be injured in health by be- 
ing sent for his education to the Wards' In- 
stitution in Calcutta 

Mr. Doyne for Mundakinee Dabee re- 
spondent, has, on the other hand, urged that 
the Civil Courts have jurisdiction over all 
suits of a Civil nature, with the exception of 
suits of which their cognizance is expressly 
barred by any Regulation or Act ; that the 
Legal Remembrancer had been unable to 
quote any law barring their jurisdiction in 
suits against the Court of Wards ; that Re- 
gulation X of 1793 appointed the Board of 
Revenue as Court of Wards to be ex-officio 
trustees of a certain description of minora; 
that, as such trustees, they are liable to the 
jurisdiction of the Civil Courts in the same 
manner as all other trustees, official or non- 
official, are liable; that tho Court of Wards 
had no judicial powers, and could make no 
judicial enquiries, but were executive trustees, 
and, as such, their acts could be interfered 
with by the judicial tribunals of the country 
on sufficient cause being shown. 

With reference to Act XXVI of 1851, 
Mr. Doyne argued that, if the authority there 
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given to GoUeotors and CommissLoners was 
jvdidaly the order of the Collector as to the 
pbce where the minor was to the educated 
was appealable to the Commissioner only, 
and that the order of the Commissioner on 
appeal was final ; that the Commissioner was 
in fact the Court of Wards, the power of the 
Board of Hevenue as Court of Wards having 
been transferred, by Uegulation I of 1829, 
to the Commissioners. 

The only precedent quoted on the point of 
jorisdiction was the case of Nund Coomar 
1U>7 versus Kurriprea and others, 6th Sept- 
ember 1838, page 233, Vol. V of the Se- 
lected Sudder Dewanny Adawlut Reports. 
The Legal Bemembrancer relied upon this as 
showing that the Civil Courts could not in- 
terfere ; while Mr. Doyne contended that the 
report led to the conclusion that the Civil 
Conrts could have interferred, had the Judges 
not been of opinion that the Court of Wards 
had acted legally and exercised a proper dis- 
cretion. 

It does not appear from the report of this 
ease that any question was then raised as to 
the jurisdiction of the Civil Courts to inter- 
fere in the duties entrusted to the Court of 
Wards. The orders of the Court of Wards 
were, as in this case, questioned both on the 
ground of illegality and on the ground that 
tiiey were injurious to the minor, and the 
Judges, I think, determined both points. 

The Court of Wards was established by 
Regulation X of 1798 The Board of 
Revenue was declared to be the Court of 
Wards. Their duties were defined to consist 
of the management of the estates and the 
Buperintendence of the education of the mi- 
nors entrusted to their charge. Clause 2 
Section 5 of the Regulation barred the or- 
dinary jurisdiction of the Civil Courts in any 
suit to prevent the Court of Wards from 
taking under its charge any particular minor 
on the ground that he did not fall within the 
provisions of the law, and a special j udicial pro- 
cedure was enacted for the decision of such 
questions. Section 36 ruled that the dif- 
ferent ofilcers of the Court of Wards were 
liable to actions in the Civil Coui-ts for all 
acts done in breach of their respective trusts 
«fter the expiry of the trust. The Re- 
gulation nowhere makes mention of any 
such suit as that now preferred by the plaint- 
iff in this case. If, then, the suit is one of a 
Civil nature, there is no bar to the jurisdic- 
tion of the Civil Courts in this Regulation. 

Act XL of 1858, Section 2, was quoted 
daring the argument as bariing jurisdiction. 
That law gives the Judges authority to ap- 
poiatma&agers and guardians in the coses of 



all minore except those who have been en- 
trusted to the charge of the Court of Wards. 
But the jurisdiction of the Civil Courts to 
restrain guardians and trustees from injuring 
minors entrusted to their charge, either in 
their person or property, does not originate 
in Act XL of 1858, but in the general powers 
of the Civil Courts as laid down in Regula- 
tion III of 1793 and Act VIII of 1859. 

The position of the Court of Wards is, how- 
ever, very difforeut from that of ordinary trust- 
ees. Tliey are public functionaries appointed 
l)y the Legislature to perform certain duties. 
The established rule in English Law is that 
Courts of Equity will not interfere with the acts 
of public functionaries who are exercising 
special public trusts or functions, so long as 
those functionaries confine themselves within 
the exercise of those duties which are confided 
to them by the law, Tliey will not interfere 
to see if any order passed by such function- 
aries is a good or a bad order. But if they 
act against the law, or assume to themselves 
powers which the law does not give them, the 
Courts will interfere. (Story's Equity Ju- 
risprudence, Yol. II., Sec. 955a.) 

It appears to me that we shall do well to 
follow this rule as respects the Court of 
Wards. 

The first question, then, is whether the Board 
of Revenue have assumed to themselves au- 
thority which the law does not give them. 
It is said that the authority of the Board of 
Revenue as Court of Wards passed away from 
them when Regulation I of 1829 was enact- 
ed, and was vested in the Commissioners of 
Revenue. 

Section 1 states that it has appeared expe- 
dient to confide to the Comuiissioners of Rev- 
enue the powers that belong to the Board 
of Revenue. Section 4 states that the Com- 
missioners shall possess and exercise within 
their respective divisions the powers and au- 
thority now vested in the Court of Wards 
subject to the control and direction ot a Sud- 
der or Head Board and to such restrictions 
and provisions as the Governor General in 
Council or the said Sudder Board may pre- 
scribe. Act XXVI of 1854, Section 1, enact- 
ed that the general superintendence and con- 
trol of the education of any minor, whose 
property has been brought under the manage- 
ment of the Court of Wards, is vested in. the 
Collector of Revenue acting under the said 
Court of Wards. Section 2 declared that it 
shall be lawful for any Collector of Revenue 
to direct that such minor shall attend, for 
the piirposes of education, such school or col- 
lege as to the Collector may appear expedient. 
Section 8 ruled that all orders and proceed- 
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ings of a Collector under this Act- shall be 
subject to the revision of the Court of Wards, 
and any person aggrieved by any such orders 
or proceedings may prefer an appeal therefrom 
to the Commissioner of Revenue acting as a 
Court of Wards in and for the division to 
•which such Collector belongs. 

The facts of the present case are that both the 
Collector and the Commissioner were of opinion 
that the minor should be allowed to remain in 
Beerbhoom and be educated at the English 
school in Soory, and ordered accordingly. 
The Sudde^ Board of Revenue at first acquies- 
ced in this proposal ; but upon a letter from 
the Government of Bengal, they passed an 
order that the minor should be sent to Cal- 
cutta to be educated at the Wards' Institu- 
tion. Some objection was raised to the inter- 
ference of the Government in this question. 
But the Board appear to have passed the or- 
der as their own order. The only question, 
therefore, before this Court is as to the power 
of the Board to pass such an order. 

It appears to me that Act XXVI of 1854 
must be read with Regulation I of 1829 ; that 
tho Sudder Board of Revenue have authorit}' to 
control and direct the Commissioners of Revenue 
on the powers vested in them by Act XXVI 
of 1 854 as in all other points connected with 
their duties as Court of Wards ; that the ex- 
tent of this control is nowhere defined, and 
that it may therefore be exercised on th(? 
smsdlest points as well as on general qui?s- 
tions; and that, consequently, the Sudder Board 
of Ricvenuo had authority to pass the order 
complained of. 

The order, then, being one which the Board 
of Revenue, under its powers under Regubi- 
tion I of 1829, could legally pass, the Civil 
Courts will not interfere. The evidence as 
to the move to Calcut*ia being injurious to the 
minor, is merely surmise and opinion. The 
Doctor of the station deposes that his health 
may suffer, and his relations depose that the 
climate of Calcutta is often injurious to in- 
habitants of the district of Beerbhoom. But it 
is by no means improbable that the change to 
Calcutta may be beneficial instead of injurious 
to the boy. This is a question on which the 
Court of Wards are, by law, specially author- 
ized to exercise their own discretion. The 
Civil Court will not interfere to decide whe- 
ther the Court of Wards has exercised a pcood 
or a bad discretion. I would therefore reverpe 
the decree of the Judge of Beerbhoom and 
dismiss this suit. 

Looking to all the facts of the case,. I would 
diroct thnt the costs of this litigation be paid 
out of the minor's estate. 



Gloverj J.— My learned colleague, Mr. 
Justice Jackson, has gone so tully into the 
circumstances of this case, that 1 have only 
to state the conclusions to which a consider- 
ation of tho evidence has brought me. 

Whilst fully admitting the principle enun- 
ciated in Act VIII of 1859, that all wroogs 
should have their remedy, I think that the 
present * action does not disclose any legal 
wrong OS against the defendaut| appellant, or 
those functionaries under whose orders he 
acted, and that, so far as regards the custody 
of a minor's person or the appointment of 
his place of education, the Board of Revenue, 
acting as the Court of Wards, has by law im 
authority that cannot he questioned, and that 
no Civil action for anything done in discharge 
of this particular part of its duty will lie. It 
may be, as argued by the respondent's Coua- 
sel, that the Court of Wards ought not to be 
armed with such irresponsible power, but 
with that we Lave no concern. We must 
apply the law as we find it. 

There are three Regulations constitating the 
authonty now complained against — Regula- 
tion X of 1793, Regulation I of 1829, aud 
Act XXVI of 1854. 

Regulation X of 1793, which puts into 
a legal shape certain rules of the 2Uth Au- 
gust 1790 and of the loth July 1791, con- 
stitutes the Board of Revenue the Court of 
Wards and provi'les specially that the per- 
sons and estates of all minors under its charge 
shall be subject to it 

Section 5 of that Regulation defines the 
cases in which reference is to be made to tlie 
Civil Court, viz, cases of disputed minority, 
lunacy, (this part of the Section has 8in<« 
been amended by Act XXXV of 1858) and 
other disqualifications for the management of 
an estate. In these cases, the Civil Court 
steps in and enquires into the question of 
disqnalifioation. The local Dewanny Adawlat 
has only power,- it would seem, to record its 
opinion the actual decision in each case rest- 
ing with the Sudder Court, and the final orders, 
passed in concurrence therewith, with tho 
Governor General in Council. Vide Clauses 
2, 3, 5, and 6, 

By Clause 2, Section 31, the Court of 
Wards, i. e>y the Board of Revenue, has 
power to hear suits against executors for firand 
committed during their management of mi- 
nors' estates, and the local Civil Court is di- 
rected to carry out the Board's awards as if 
they were judgments of its own Court. 

I can find no other instances under tiiis 
Regul%tion in which the Civil Court Juis 
power in any way to take cognizance of the 
decisions of tho Co art of Wards. 
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Kegalation I of 1829 creates the Sudder 
Board of Revenue and (/ommissioners of Cir- 
cnit, and Clause 1 Section 4 of the Act 
Tests these Commissioners of Circuit with the 
powers of a Board of Revenue and of a Court 
of Wards, unless otherwise specifically pro- 
vided by law. They are made, • qtwad their 
powers as Court of Wards, suhjeot to the 
control and revision of the Sudder Board of 
Revenue and of the Governor General in 
Cooncil, in other words, of the local Govern- 
ment, whatever that may happen to be. 

Section 6 repeals all pi!evious Regulations 
connected with the Court of Wards and 
Board of Revenue which are inconsistent with 
the appointment of Commissioners of Circuit. 

Now it is manifest that the power of hear- 
ing suits brought against the Court of Wards, 
heretofore possessed by tlie local Civil Courts, 
could not be inconsistent with the appoint- 
ment of Commissioners of Circuit ; for the 
new office did away with the powers of the 
Judges of the Provincial Courts of Appeal 
and Circuit only, and did not of course touch 
the Courts of ordinary civil jurisdiction, still 
less the Court of Sudder Dewanny Adawlut, 
which was the real Court of resort in all cases 
in which the Court of Wards was concerned. 

In this respect, therefore, the old law re- 
mained unchanged, and, save with regard 
to disputed minority, disqualification, and, to 
a certain extent, to fraud, the Civil Courts 
had no power to interfere with the Court of 
Wards, which still moveover retained the 
absolnte control of the pei*son of the minor. 

This last privilege was afterwards still 
more clearly given to the Court of Wards by 
Act XXVI of 185r4. The Collector act- 
ing as agent of the Court of Wards is there 
declared to have the power of deciding where 
a minor shall be educated, and his orders are 
appealable to the Commissioner acting as a 
Court of Wards. 

This Section was greatly relied upon by the 
resj^ndents' Counsel before us, Mr. Doyne, 
to show that, even supposing, for the sake of 
argument, the Civil Court to have no ordi- 
nary jurisdiction over the Court of Wards, ' 
the order of the Commissioner acting as a j 
Court of Wards in the matter of the choice ! 
of a minor's residence, was a final order, and ' 
that, therefore, the interference of the Board 
of Revenue and of the Govvnment of 
Bengal was illegal. I do not soe the ques- 1 
tion in this light. Regulation I of 1829 
has never been repealed, and Act XXVI of 
1854 does not restrict its provisions in this 
particQlar. By the former Regulation nil 
orders of the local Courts of Wards, of Com- 
missioners of Circuit that is, were revisable 



first by the Sudder Board of Revenue, and 
afterwards by the Governor General in 
Council — a phrase which confessedly means 
the local Government. In Act XXVI there 
is no mention that the Commissioner's order 
is to be final, and the only reasonable conclu- 
sion, therefore, is that, as the old rules re- 
garding revision were not repealed, they must 
be considered still in foroe, and that all 
orders of a Commissioner of Circuit touching 
the custody and education of a minor, are 
revisable by the Board of Revenue and the 
local Government, or, in the present case, by 
the Lieutenant Governor of Bengal. 

We have no assistance from precedents in 
this matter, the point at issue before us being 
confessedly now raised for the first time. 
The Legal Remembrancer, however, on the 
part of the Court of Wards, quoted two de- 
cisions of the late Sudder Dewanny Adawlut, 
as bearing on the case— Nund Koomar, Rai 
appellant, vs. Ranee Hurri Piya, resptmdent, 
and Government, appellant, vs. same respond- 
ent, (Select Reports, Vol. V, page 233); and 
Raja Annund Nath Roy vs. Collector of 
Rajshahye and others (Sudder Dewanny 
Adawlut, 17th June 1850). He argued from 
the decinioos given in these cases that the 
Civil Courts could not interfere with the 
official acts of a Collector acting under the 
Court of Wards. Mr. Doyne, on the other 
side, contended that the precedents rather 
supported his view* of the case, as the 
Sudder Court did not refuse to interfere on 
the ground of want of jurisdiction, but simply 
because they thought the Commissioner's acts 
in the first case justiiiable, and in the last a 
matter of personal liability only. 

Tbe precedent of 1838, above quoted, is not 
very clearly worded ; b it, on the whole, I am 
disposed to concur in the argument that it 
does not declare the Civil Court not to have 
jurisdiction, but simply declines interference 
on the ground that the Court of Wards had 
acted with discretion. In the other precedent, 
that of June 1850, the Sudder Court held that, 
the case was, under Section 36 Elegulatioa X of 
1793, one of personal responsibility as regards 
the Collector, and that no action could lie 
against his successor in the ofiice in his official 
capacity. But even if it be admitted that che^e 
precedents establish the right of a Civil Couit 
to entertain suits against the Court of Wards 
for acts done in its official capacity against 
the property of the minor, it is, in my judg- 
ment, impossible to carry them further, and 
they cannot be strained into giving such Court 
the power to interfere^ where the question at 
issue does not concern the propertv, but only 
the person and the education of a minor, for 
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both of which a special provision of law has 
given the Court of Wards a special and irre- 
sponsible power. The question before us is 
simply this. 

I hold, therefore, that the JudgS had no 
jurisdiction in this case, and that no Civil ac- 
tion will lie against tfic Court of Wards for 
anything done by it regarding the person 
and education of any minor entrusted to its 
superintendence. 

As I take this view of the law, there is no 
necessity for me to go into the question of 
justification, further than to express my 
opinion that, under the circumstances, the 
minor might have been allowed to remain at 
his own home and be (for the present at least) 
eilncated at the English school at Soory. 
Granting the discrepancies in the medical 
evidence, the boy is confessedly Weakly if not 
positively in bad health : he is, moreover, the 
only surviving son of the family, and there 
are ample m^ans of educating him carefully 
and satisfactorily at Becrblioom itself. 

I concur, therefore, with Mr. Justice Jack- 
son as to the impropriety of the Judge's order 
forbidding the minor's transfer to Calcutta, 
and think that that decision should be re- 
versed. I agree f Iso with my Colleague, that, 
under the circumstances, the costs of this 
suit should come out of the minor's estate. 



The 8th July 1864. 

Present : 

The Hon'ble G. Loch and W. S. Seton- 
Karr, Judges. 

WUlB (Interpretation of)* 

Case No. 2632 of 1863. 

Special Appeal from a decision passed hy Mr, 
J, S, Bellf Principal Sudder Ameen, with 
powers of the Judge of Dacca, dated the 29th 
June 1863, affirming a decision passed hy Mr, 
T. C, Pennington, Sudder Ameen of that 
District, dated the I2th September 1862. 

Mrs. Mary Pogoso (Defendant) Appellant, 
versus 

^russamut Ghamarini Bibee (Plaintiff) 
Bespondent. 

Messrs, R, T. Allan and G, Gregory for 
Appellant. 

Bahoos Chunder Madhuh Ghose and Xoho Kisto 
Mookerjee for Respondent. 

The scope and intent of wills, when disputed, must be 
decided and interpreted bj Courts of Law, and not by 
admissions made by unadvised persons through third 
parties. 



Seton-Karr, J, — The facts in this case are 
either admitted, or have been found by the 
Lower Courts with clearness and precision. 
The case turns entirely on the construction of 
a Clause in the Will of the late Mr. Holloir 
of Dacca. 

By the lOth Clause of that document, the 
testator bequeathes to the plaintiff the sum 
of 5,000 rupees, that is to say, he gives 
her the interest of the same for her life- time, 
and makes a further provision for the appro- 
priation of the interest after her death. The 
Will then goes on to say : — *' I (ilso desire that 
*' on a piece of ground in Putwatola, which 
<^ belongs to me, a small lower-roomed hoaso 
<' and a pucca cook-room be built for tho 
'< residence of Chamarini (the plaintiff), and 
" to be enjoyed by her as long as she continaes 
** in ^-ood repute." 

Kow, in an action by the plaintiff against 
the representatives of Mr. Hollow, for the 
interest on the above sum of 5,000 rupees, 
which has been detained by them, the Lower 
Courts haye both found, as a fact, that the 
plaintiff- has ceased to be of good repute and 
has gone astray, but ■4hcy hold that conti- 
nence and respectability are not conditions 
essential to the receipt of the interest on the 
sum of 5,000 rupees. 8uch conditions, they 
appear to hold, would be necessary for the 
plaintiff's residence in the house which the 
testator designed to be built for her on his 
own land. But there is no question of this 
house, or of residence in it^ in the present 
suit. 

After hearing Mr. Allan against the deci- 
sions of the Lower Courts, and after carefully 
perusing the Clause of the Will which they 
interpret, we are of opinion that the legal 
interpretation put on the Clause is perfectly 
correct The decency of the plaintiff's 
behaviour and her continence were conditions 
essentiiil to her residence in a house to be 
built for her on the testator's private property. 
And we can readily conceive that a testator 
might provide for the absence of future scan- 
dal and annoyance, if a legatee were to be 
permitted to reside on land belonging to him 
or in a house created by his money, while he 
might be less careful to insist ou such a coa« 
dition in tho case of a mere money payment, 
which could be made to the legatee, in this 
view, who was a connection of his old house- 
keeper, wherever she resided, or whatever 
line of conduct she might adopt. 

At any rate, we have only to carry out the 
wishes and intentions of the testator, and ws 
are quite clear that the Lower Courts have 
con'ectly interpreted bis meaning. 
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It was also urged ou us that, in a mooktear- 
OAinah, the plaintiff has admitted that the 
receipt of the interest was con tinj^ent ou her 
good behaviour. Tiiis does not alter our view 
of the case. The scope and intent of Wills, 
when disputed, must be decided and inter- 
preted by Courts of Law and not by admis- 
sions which females^ not versed in such 
matters, or badly advised, or wholly ignorant 
of the precise phraseology employed, may be 
induced to make through third parties. 

Having, therefore, no doubt of the correct- 
ness of the decisions, we dismiss the appeal 
with costs. 



The 8th July 1864. 

Present : 

The Hon'hie G. Loch and F. A. Glover, 
Judges, 

Breaoli of Contract— Sale— Specific 
penalty-— Damag'es. 

Case No. 3062 of 1863. 

Special Appeal from a decision passed hy 
the Additional Principal Sadder Ameen of 
West Bur d wan i dated the 21th July 
1863, afftrminff a decision of the Sadder 
Afnaen of that District ^ dated the '60th of 
August I8G2. 

Sheikh Tosodookh Hossein and others 
(Defendants) AppellintSy 

v&rsus 

Sheikh Meajan and others (Plaintiffs) 
Pespondents. 

Baboo Aushootosh Bhur for Appellants. 

Hfouhie JWurhu/frnt JETossein for Respondents. 

Where two co-sharers in a property bound themselves 
•ot 10 8eU to a stranger, ami one of them in- violation of 
tUe secret «rrani;ement (lid so sell, but caftcelled the sale 
before the present suit was brou^rht to recover the 
psnaltv,— Hkld that, whether the sale had been cancelled 
or not, the plaintiff could have no claim lo a specific 
penalty, but that his only remedy was an action for 
damages for any injury which ho might have sustained. 

Glover, J, — Specfal respondent (plaintiff" 
in the Court below) sued to recover posses- 
sion ef an 8 anna share in an ancestral talook, 
and to set aside a deed of s^le and a dur-putnee 
lease whereby it had been conveyed to other 
parties. 



It appears from the record that the parties 
to this suit were joint owners of the 'talook 
in question, and had entered into a contract 
together not to alienate their several shares 
to any li^ranger. 

On the ISth Jeyt 1268, however, &ye years 
after entering into this agreement, the special 
appellants alienated their share to third 
parties by a dur-putnee lease and a deed of 
sale, and the present suit was brought by 
the special respondents to recover the penalty, 
in other words, to have the half share made 
over to themselves on payment of the price 
paid by the parties to whom it had been 
already sold. 

Before this suit, however, was instituted, 
the defendants cancelled the sale and the 
dur-putnee lease. 

The Principal Sudder Ameen held that the 
defeudant was bound to a specific perform- 
ance of his contract, and decreed against 
him. 

We think that tliis judgment was wrong. 
Special appellant, doubiless, covenanted not 
to sell his share to any one but his co-sbarers, 
and his coiiveyancc - to Matabuddeen and 
Shurnarain was, therefore, a breach of that 
contract ; but as the conveyance was cancelled 
before this suit was instituted, the parties to 
the contract are now in the some position as 
they were before the alienation was made. 
Special appellants are still the owners of the 
share and are still bound by the coutracf. 
We think, therefore, that, as the agreement 
between the parties is, by the cancelment of 
the sale and tho dur-putnee lease, in the same 
state as it was before these conveyances were 
made, the special respondents can have no 
claim to a specific penalty. His remedy, if 
any, is to seek for damages for any injury lie 
may prove himself to have sustained. 

But even had the sale not been cancelled, 
we doubt whether special respondent would 
have buen entitled to void that sale, and to 
make an innocent purchaser, who bought the 
land bonafide^ witJiout any knowledge of the 
secret agreement between the parties, suffer. 
His only remedy, even in that case, we think, 
would have been an action for damages. 

The dur-putnee lease cannot be looke^^i upon 
as a sale, nor do we find by tho t^rms of the 
contract with plaintiff that the defendant is 
barred from making any arrangement for his 
lands short of sale. 

In no point of view, therefore, can this 
judgment of the Lower Court be sustained, 
and we therefore decree the appeal with costs 
and interest. 
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The 9th July 1864. 

Pr$8ent : 

The Hon'ble G. Loch and W. S. Seton-Karr, 
Judges, • 

Arbitration—Appointment of 
Arbitrators. 

Megular Appeals from decision passed hy 
Mr. 0, W, Malet^ Jwige of Beerhlioomy 
dated the \Atk September 1863. 

Case No. 678 of 1863. 

Troyluckho Nath Roy (Plaintiff) Appellant, 

versus 

The Collector of Beerbhoora, on tlie part of 
the Court of Wards and others ( Defendants) 
Respondents. 

Suit laid at rupees 9,724-4. 

Mr, R, T. Allan and Bahoo Gopal Lall Mit- 

ter for Appellant. 
Baboos Kishen Kishqfe Gkose. Jugodanund 

Mookerjee, and Unnodapershad Banerjee for 

Hespondents. 

Case No. 579 of 1863. 

I56ke Nath Roy (Plaintiff) Appellant, 

versus 

The Collector of Beerbhoom, on the part of 
- the Court of Wards and others (Defend- 
ants) Respondents, 

Suit laid at rupees 1,387-12. 

Bahoo Qreesh Chunder Ohose for Appellant. 

Baboos KisJwn Kishure Ghose, Jugodanund 
Mooherfee, and Unnod^ershad Banerjee 
for Kespondents. 

Case No. 584 of 1863. 

Huronath Roy (Defendant) Appellant^ 

versus 

Kasheo Nath Roy and others (Defendants) 
Respondents, 

Baboos Sreenath Doss and Kishen Sucea 
Mooherjee for Appellant. 

Baboos Unnodapershad Banerjee^ Kishen 
Kishore Ghose, and Jugodanund Mookerjee 
for Respondents. 

Before a Judge refers a case for arbitration, he should 
asccitain whether tlie persons nominated are willin|f to 
accept the office ; and till he. has done so, any nomina- 
tion of an arbitrator by him, without the application 
or consent of the parties, is illecfa). But when a case has 
once been referred to arbitration, after the prelim inary 
steps have been properly taken, the Judge has the sole 
power of appointing fresh arbitrators in the room of 
ftfch as-Tctusc to act. 



Qriorre.— Whether a Judge, proceeding under Section 
819 Act VII 1 of 1869 to appoint arbitratort, is not 
bound to appoint, in the room of the arbitrators who 
resign, an equal number of new arbitrators, unless the 
parties consent to submit their case to a aoudler num> 
ber. 

Lochy J,— Tbe plain tiflf, Kashee Nath Roy, 
brought a suit to recover the amount of an 
uhgeeknrpattro executed by one Eisco 
Chunder Chuckerbntty, claiming the whole 
sum as due to him. 

Tro} luckho Nath Roy admitted as plaintiff, 
claimed a share in the money as belongin«f to 
the whole family and not to Kashee Nath 
solely. 

Loke Nath Roy also filed a separate sait, 
claiming a share of the money on the allega- 
tion that it was the joint property of the 
family. 

Huro Nath Roy intervened, claiming the 
whole of the money as due to him alone. 

There appears to be no denial as to tlie 
existence of the debt, though some question 
as to the state of the accounts. 

The parties agreed to submit the case to 
arbitration, and an award was passed on 22Dd 
August 1863, corresponding with 7th Bha- 
door 1270, in favor of Eashee Nath Roy, 
which was confirmed by the Judge on 14th 
September following. 

In the appeals which hare been preferred 
to us> it is only necessary to consider at pre- 
sent a preliminary point, whether the arbitrat- 
ors were appointed according to law, and if 
not, whether their award must not be cancell- 
ed as altogether without jurisdiction. 

The objections taken are as follows : — On 
28th Assar 1270, corresponding with llth 
July 1863, the parties by separate petitions 
agreed to submit their claims to the arbitra- 
tion of the following persons — Roop Lall 
Khazanohee, Nubin Chunder Sircar, Suroop 
Chunder Hazra, and Bhyrub Chunder Paleot. 
The Judge, on 14th July 1863, corresponding 
with 3l8t Assar 1270, held a proceeding 
directing the record to be sent to the arbi- 
trators, and appointing Roop Lall as the 
umpire. On 22nd July 1863, corresponding 
with 7th Srabun 1270, two of the parties 
nominated* Suroop Chunder Hazra and 
Bhyrub Chunder Paleet, declined to act, and 
on 29th July the Judge admitted the excuse 
and appointed Becharam Mookerjee as a 
third arbitrator in the place of the two who 
had declined to act. On the refVisal of 
Suroop Chunder Hazra and Bhyrub Chunder 
to act, a petition was presented to the Judge 
I by Huro Nath, Loke Nath, and Troyiuckhd 
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Xath, objecting to the two other arbitrators 
as servants and dependants of the defendant, 
and praying that the suit might be disposed 
of by the Court on its merits. Tbis applica- 
tion was rejected, as the Judge was of opi- 
nion that lioop Lai was not a servant as 
alleged. 

W'hen the arbitrators thus appointed took 
up the case on 28th of Srabun 1270, corre- 
sponding with r2th August 1863, these 
parties objected to their disposing of the case, 
and prayed that the record might be return'3d 
to the Judge. Tlie arbitrators^ however, 
refused to comply with their request, and 
proceeded to dispose of the case, and sent in 
their award dated the 7th Bhadur 1270, 
corresponding with 22nd A ugust 1 863. With- 
in ten days the parties filed a petition object- 
ing to the award on the ground that the arbi- 
trators were not those approved by them ; 
that BecharatEL was not chosen by them ; that 
he was a common person ; and they could 
not be bound by any award ho might make. 

It is urged by the appellants that, under 
Section 314, the Judge had no authority of 
his own motion to appoint Becharam Mooker- 
jee to act as arbitrator in the room of the 
two persons nominated by them, who had 
declined to accept the office ; that, as he had 
been appointed by the Judge without their 
application or consent, and they had strong 
objections to the others, now that their own 
nominees refused to act, the constitution of 
this Arbitration Court was altogether irre- 
gular, and its .award not binding. 

On the other hand, i" is urged that, under 
the provisions of Sectio n 3 1 9, the Judge had 
authority to appoint an arbitrator in the 
room of one refusing to act ; that the Judge on 
receipt of the petition, had, on Htli July 1 863, 
referred the case for decision to the arbitrators 
under Sections 315 and 316, and that, when 
a case was once thus referred, the parti,^s 
had BO authority in regard to the appoint- 
ment of new arbitrators ; that the provisions 
of Section 314 related to an earlier stage of 
the proceedings, viz. before the case had 
been referred, for it wns presumed that, when 
parties were nominated to act as arbitrators, 
they were so after having been consulted by 
those who nominated them, and the provisions 
of this Section were only applicable when such 
parties came forward at the time tbB petition 
was presented, or before the Judge had taken 
My action on the petition and declined to 
accept the office. 

By Baboo Jugodanund Mookerjee it is 
a^ed, on the same side, that the Judge 
M at liberty to proceed under Section 
^i4, if he have j^ause for supposing that 



any of the parties nominated is unwilling 
to act,* and to serve a notice upon them, 
and if the nominee decline to act, ihe Judge 
cannot appoint another party without the 
consent of the parties to the suit. But it 
is not incumbent on the Judge to proceed 
under this Section. He can at once, under 
Section 3 1 5, refer the case to arbitration, 
and then it does not remain with the parties 
to nominate another arbitrator, should the per- 
son or persons named by them refuse to act ; 
but the Judge, proceeding under Section 
319, has alone authority to appoint fresh 
arbitrators. 

We do not doubt that, when a case had 
once been referred to arbitration after the 
preliminary steps have been properly taken, 
the Judge, under Section 319, has the 
sole power of appointing fresh arbitnators in 
the room of such as refuse to act. But wo 
are by no means satisfied with the arguments 
pressed upon us that the view of the law 
taken br the pleaders for the i-espondents is 
correct. If once a party has accepted the 
office of arbrtration, and the case have been 
referred for an awardj such person may, at 
any time, refuse to act, and in such case, the 
Judge will then appoint another person under 
Section 319, without consulting the wishes 
of the parties. But we do not think that a 
Judge can legally refer a case for arbitration 
till ho has ascevtaiued whether the persons 
nominated by the parties are willing to act. 
The wording of Section 314 leads us to think 
that the persons nominated by the parties to 
a suit to act as arbitrators should have oppor- 
tunity of expressing their consent or dissent 
to the performance of the duty before the case 
is referred for decision, so that if they be 
uiiwijiing to accept the office the parties may 
be able to choose oiher qualified persons to net 
for them. But if the Judge have it in his 
power to refer the case to arbitration at 
once, the nominees can have no opportunity 
of expressing their intention, and the pro- 
visions of Section 314 are altogether set aside 
while some person particularly obnoxious to 
one or other of the parties, may be appointed 
by the Judge, to whose award they never 
would willingly have submitted their case. 
We think, therefore, that before a Judge refers 
a case for arbitration, he should ascertain 
whetlier the persons nominated are willing to 
accept the office, and that till he have done 
so, he cannot refer the case under such cir- 
cumstances, and any nomination of an arbi- 
trator by him, without the application or 
consent of the parties, is illegal. We think 
also that it is open to question whether a 
Judge proceeding under Section 3 1 9 to ap- 
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point arbitrators is Dot bound to appoint in 
the room of the arbitrators who re«ign, an 
equal number of new arbitrators, unless the 
parties consent to submit their case to a 
smaller number. , 

As two of the parties nominated by the 
appellcnts declined to act as arbitrators as 
soon ns tJioy heard that they had been nomi- 
nated, and the parties had no opportunity 
given them of appointing others, we think 
that the Arbitration Court which disposed of 
this case, was not legally constituted, and, 
therefore, that the whole of their proceedings 
must be quashed and the case remanded to 
the Judge, vho will replace it on his file 
and try the case de novo. The Judge will 
allow the parties to file any further evidence 
which they may consider necessary. The 
appeals are decreed. 

The 9th July 1864. 
Present : 
The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judffe, 

Hindoo Xiaw of Inberitanoe ^Unborn 
son. 

Case No. 47 of 1864. 

Regular Appeal from a decision psssed by 
Mr., E, S. Pearson^ Judge of Tirhoot, 
dated the ZWi April 1863. 

Mussamut. Goura Chowdhrain (Plaintiff) 
Appellant^ 

versus 

Chummun Chowdry and othefs (Defendants) 
Respondents. 

Ifr. R. T. Allan and Bahoos Danee Madhuh 
Banerjee and Roop Nautk Banerjee for 
Appellant. 

Messrs, R. V Boyne and C. Gretjory, 
Moonshee Ameer AH, and Bahoos Kishen 
JTishore Ohose, Unnoda Per shad Banerjee, 
and Dwarka Nath Mitter for llespondents. 

Proprittary right is created by birth, an'! not by 
conception. A child in the womb takes no estate In 
cases wherfl, when the succession opens out, a female 
member of the family has conceived, the inheritance 
remains in abeyance until the result of the conception 
can be ascertained. If the child be still-boni, the estate 
goes not to her heir, but to the heir of the last owner. 

A son or (frandaon's right of prohibition to his un- 
feparated father makiiig a gift, donation, or sale of 
effects inherited from bis grandfather, cannot be exer- 
cised in favor of on unborn son. 

Kemp, J — The plaintiff is the mother of 
Bishe&hur Dyal, a minor of tender age ; the 
defendants arc tlie father of the minor and the 
other male members of the family, which has 



for a long time been domiciled in the Tirboot 
district, and is admittedly goyemed by the 
Mithila Law. 

The suit is for one- third of the anecttrs) 
and self-acquire'l property,and for the reTers- 
al of a deed of compromise executed by the 
father af the minor, dated tlio 1 9th Jane 
I860. The suit is valued at Kupees 
2,02,-070-2-3. 

It is admitted that, for the purposes of tliis 
suit, Banee Chowdry may ho taken as tlie 
ancestor, and that it is unnecessary to trace 
the family pedigree higher. The tree below 
will show the position -of the parties to this 
suit 

Banee Chowdhry had two wives ; by the 
first, two eons ; by the second, four sons. 
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The plaint declares that the deed of com - 
promiflo ex<K$ated by Bhikaree Chowdhry, 
father of the minor, was the result ol undue 
infloence exercised over him ; that it is pre- 
judicial to the interests of hissoO) the plaint- 
iff; and, therefore, invalid. 

The defendants, with the exception of the 
father, Bhikaree Chowdhry, who does not de- 
fend the suit, answer bi-iefly to thi^ effect. — 
That the present suit has been instituted by 
Bhikarcte in the name of his wife ; that at the 
time when the deed of compromise was exe- 
cuted by Bhikaree, his son, the minor plaint- 
iff was not born ) the latter is, therefore, not 
competent to take exception to the deed exe- 
cuted by his father. 

That the compromise effected by the father 
was not prejudicial to his interests, but on the 
contrary, highly beneficial. 

That the Gxpenf>es of this suit are borne by 
the father, Bhikaree Chowdhry, whose suit it 
is; the mother of the minor, the nomina) 
plaintiff, being a mere sham. 

These are the material allegations in the 
pleadings, and they have been stated very 
much in the words adopted by the parties. 

The Judge of Tirhoot tried the suit on the 
following bsues* :— 

\st — Was the minor, Bissessur Dyal, bom 
before the deed of compromise? and, if not, 
has he a right to set it aside ? "^ 

2nd, — Is the whole property claimed an- 
cestral, or only a part ? 

^rd, — Was the deed of compromise exe- 
cuted by Bhikaree Chowdhry tlirough im- 
position or cajoling practised upon him, he 
being of weak intellect? Or did he execute it 
willingly, knowing well what he was doing ? 
And has Bhikaree Chowdhry hirasplf got up 
this suit ? In any ease, is such a deed of com- 
promise liable under the Hindoo Law to be 
set aside ? 

Uh. — Was the whole property now sued for 
included in the deed of compromise ? if not, 
can plaintiff sue now for what was not includ- 
ed in it ? 

On the first issue the Judge romirks : — 
** That the question of fact for decision is, ♦ 
whether the minor was born previous to the 
execution of the deed of compromise or not." 
The Judge observes — **That in his opinion, 
the balance of evidence is on I he plainiiff*s 
side, for although two of her witnesses have 

* TiKse issues were framed by the Principal Sudder 
Ameen and were a^rrccd to bv the pnrtirs. The suit was 
subsequently transferred to* the Hie of the Judi^e and 
tried by him. 



Baid that the minor was bom in 1268 (the 
deed of compromise being dated Assar, 1267), 
the Brahmin, who drew the horoscope, which 
is filed and attestrd by him, says that the 
birth took place in Aghran 1267, Fuplee, the 
other witnesses say that the child was born 
not quite ♦shreo years ago, and as the appear- 
ance of the chi^d, who was produced in Court, 
is that of a child of about three years old, 
I think there is every reason to believs that 
ho was born previous to the date of the deed 
of compromise." 

The first issue was, therefore, given in 
favor of the plaintiff. 

On the second issue the Judge held that, 
"with the exception of two properties, viz. 
Mouzahs Bbukwara and Bulta, the remain- 
ing properties claimed arc not ancestral." It 
is unnecessary to state the reasons of the Judge 
in detail, as the judgment of this Court turns 
on another and distinct point. 

On the ehird iasue, the Judge hold that 
" there can bo no doubt that Bhikaree 
Chowdhr}', the father of the minor, executed 
the deed of compromise willingly ; that the 
rclinquisliment of certain properties under 
the deed of compromise cannot be regarded 
as an alienation ; that Bhikaree, under the 
deed, received a share more tliau equivalent 
to what he would bo entitled to on a fair par- 
tition, so that be cannot be said to have 
wasted or made away with ancestral property." 

With reference to the question, whether 
the present suit was got up by Bhikaree 
Chowdhry, the Judge observes that." there is 
strong reason for believing that this suit has, 
in fact, been got up and carried on by 
Bhikaree Chowdhry himself, for one of 
the defendant's witnesses, Bhikaree Ojah, 
states that he saw him in Calcutta, and on 
asking him * what he had come for,' was 
told that he had come to look * after the 
appeal lodjred by his wife against the order* 
striking off the present case, which was pa.'^s- 
ed by the Principal Sudder Amcen* Also 
witnesses Odhit Tewarco and llarakant 
Chowdhry state that they saw him borrow 
money avowedly to carry on this suit " 

The Jud;;e dismissed the suit of the 
plaintiff with costs. 

Two appeals have been preferred to this 
Court. The plaintiff appeals on the merits ; 
the defendants, under the provisions of Sec- 
tion 348 of the Code of Civil Procedure, 



* The suit was struck off because the inoth<»r had not 
obtained a certificate under the provisions of Act XL of 
1858. On summary appeal, the Hii^h Court directed 
that the suit might proceed iu its present shape. 
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appeal against the finding of the Judge, that 
the minor was born after the date of the 
deed of compromise, » 

The plaintiff, appellant, is represented by 
Mr. Allan ; the defendants, respondents, by 
Mr. Doyne and Baboo Dwarkanath Mitter. 

Before proceeding to decide the cross appeal 
preferred by the respondents, Mr. Allan, 
with the permission of the Court, briefly 
opened the case, contending that the com- 
promise executed by Bhikaree Chowdhry 
was not binding upon his son, inasmuch as 
even if this Court should find on the evidence 
that the son was born after the deed was 
executed, still it must be admitted that at 
the time of its execution, the son was in 
utero matrUy and that as, according to the 
Hindoo Law and the decisions of the late 
Sudder Court, the birth and the conception 
of a son are one and the same, consequently 
the act of the father, which in the present 
case amounts to a partition of the property 
on terms prejudicial to the son, is not 
binding upon the son. Upon this, the Court 
directed the Counsel for the respondents to 
argue their cross appeal. Mr. Doyne, after 
remarking that the pleader for the appellant 
had introduced an entirely new element in 
the controversy in amendment of the issue 
laid down by the Lower Court, inasmuch as 
the suit went to trial below on a pure ques- 
tion of fact, whether the son of Bhikaree 
was born before or after the dat« of the deed 
executed" by Bhikaree, proceeded to argue 
that it is only by birth that the son acquires 
any right ; that the father can alienate with 
the consent of the son in existence; and thntit 
is impossible to obtain the consent of a son 
in utero matris, 

Mr. Doyne further remarked npon the in- 
convenience of the principle maintained by 
Mr. Allan, which is equivalent to debarring 
a father from making any alienation, or as- 
senting to any portion while there was a 
po8:*ibility of his wife being enceinte^ to say 
nothing of the contingency whether the child 
were a son or a daughter, or still born. 

Baboo Dwarkanath Mitter followed on the 
same side, and contended that, at the time 
of the deed of compromise, which amounts 
to a partition, there was no party interested 
in the partition which was between cousins 
and of a joint property, who was unrepresent- 
ed ; it was, therefore, quite unnecessary^ even 
admitting that conception had taken place 
at the time of the partition, to await the 
result. That in cases, such as a partition | 



between brothers where tlie widow of a 
brother is enciente and his interests are not 
represented, it may be that, under the Mithila 
Law, it would be necessary to await the re- 
sult, but in this case all the parties were 
fully represented. That the son in the womb 
does not take an actual vested interest ; that 
he is not joint owner with the father, who 
is entitled to alienate without question before 
the birth of the son. 

We are of opinion that, though there may 
be grave doubts, taking into consideration tbo 
usual period of gestation, whether the son 
was conceived when the deed of compromise 
was executed by the father, it is immaterial* 
for the purposes of this suit to consider this 
question. The evidence shews that the son 
was bom after the date of the deed of com- 
promise, and that whether he was at that 
time conceived or not, we think that the 
father was competent to execute such deed 
prior to the birth of the son, and that the 
latter is not in a position to question it. The 
precedent cited by Mr. Allan has no bearing 
upon this case. That wV^ a decision for i 
certificate of administration, and turned upon 
a right to inhoiit under tlie Mitnkshara. 
{See the Treatise on Inheritance, Section 1, 
paras. 23-27, and Chapter 1, Section 5, para. 
2.) — It seems clear that proprietary right 
is created by birth and not by conception. A 
child in the womb takes no estate. In cases 
where, when the succession opens out, a 
female member of the family has conceived, 
the inheritance remains in abeyance until the 
result of the conception can be ascertained. 
If the child be still bom, the estate goes not 
to her heir, but to the heir of the last owner. 
In the present case, the partition by the deed 
of compromise took place between cousin?. 
The now plaintiff being merely in the womb, 
had no property in himself, and his possible 
future interest was fully ropresented by his 
father, who was one of the parties to the 
arrangement. A son or grandson has a right 
of prohibition if his unseparated father is 
making a gift, donation, or sale of effects 
inherited from his grandather, (Mitaksharo, 
Chapter I, Section 1, para. 27, and Chapter I, 
.Section 5,- para 9). But it is nowhere slated 
that such right of prohibition can beexerci^d 
by anyone in favor of an unborn son. The 
meaning of the pat^sage in the Vivadu Chinta- 
monee,* page 27^, quot<'d by Mr. Allan, and 
which runs thus — ** A son who is in the 
womb at the time of paitition, and is bora 
after it, shall receive his equal share from the 



* Translated by Baboo Prosonno Coomar Tagore. 
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separated co-heirs out of their estate," is no ^ 
more than that if one of say three brothers is 
unrepresented at the time of the partition, : 
being in the womb at the time of the parti- 
tion and born after it, he will receive a share ' 
from the other brothers or co-sharers. {See 

m 

Mitakshara on Inheritance, translated by 
Colebrook, pages 280-283.) 

We cannot agree with the Judge in his 
estimate of the evidence. The onus of prov- 
ing the date of the birth is on the plaintiff. 
The date is not given in the plaint or the 
written statement. It is alleged that the 
muorwasbomin Aghran 1267, Fnslee, but 
Bome of the witnesses cited by the plaintiff 
depose to the birth as in Aghran 1268, 
Foslee. The mother has not been examined, 
nor has the maternal grandfather, in whose 
house the boy was born, or his wife who is 
still alive. The horoscope is, in our opinion, 
unworthy of cradit. It is written on a 
flimsy piece of Sorampore paper, and 
bears inherent marks of its having 
been prepared for the purposes of this 
suit Some of the male relations of the 
parties have deposed to the fact that the boy 
Bissessur Dyal was born after the 19ch June 
1860, the date upon which the compromise 
was executed. A Brahmin, the alleged 
writer of the horoscope, has been examined. 
There is no good reason given why this per- 
son should have accompanied the ludy to the 
liooseof her maternal grandfather in the 
Bhaugnlpore District, situated at a distance 
of more than one hundred miles from his 
own house. His age, when he was Examin- 
ed, was 30 years, and yet he do^'oses that he 
was in the habit of drawing horoscopes, which 
require claborato calculation and reference 
to Almanacs and to the position of the stars 
at the time of the birth of the child, whose 
fiitare fate in life is the subject of the cal- 
culation, whon he was ten years eld. 

On the whole, after duly weighing the 
probabilities and considering the whole evi- 



dence which has been read to us in extetiso, 
we can come to no other conclusion than 
that the boy was born after the det*d was 
executed, and that, consequently, he is not 
in a position, through his mother, to question 
it. 

We, therefore, think that tlie Judge was 
right in dismissing the plaintiff's suit, though 
we do not think it necessary to go into the 
particular reasons which led him to that con- 
clusion . 

The ap*J)eal is dismissed with costs and 
interest, payable by the appellant. 



The nth July 1864. 

Present : 

The Eon'ble G. Loch and W. S. Seton-Karr, 
Judges. 

Sale— Breaob of Oontraot— Specific 
Performance. 

Case No. 32 of 1864. 

Regular Appeal from a decision of the Judge 
of Patna, dated tlie 1 %th September 1 863. 

Koonrag Bahadoor and another (Defendants) 
AppellantSy 

versus 

Ram Buksh Sahoo (Plaintiff) Respondent. 

Baboo Unnoda PersJuid Banerjee for 
Appellants. 

Bahoos Onoohool Chunder Moolcerjee and 
laruek Na^i Sein for Respondent. 

Where a vendor received (hcmaj«)rity of the purchase- 
money hi the shape of old debt» recited in the deed ; and 
for the remainder of the con.Hideratioii, the vendee ten- 
dlred a cash payment which the vendor refuted, — Held 
that the vendee was entitled to sue f^r si»ecific per- 
formance or for breach of contract. 
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Setm-Karr^ J. — This case was once remand- 
ed by the High Court, on the 20 tli of May 1 863, 
in order thattho Lower Court might try whether 
the plaintiff had really offered to perform his 
part of a certain negotiation, and to complete 
a sale of a property of which the deed had 
beendrawn out in his favor by one Hossninee 
Jau, from whom the appellants had purchased 
the same property by a subsequent deed of 



The case was simply this. On the 6 th of 
December 1859, a deed of sale of 16-mouzahs 
was drawn up between the proprietor Hos- 
sainee Jan and the plaintiff. On the 24th 
of the same month, the same property was 
sold, by the same proprietor, to the defend- 
ants, appellants. The plaintiff alleged that, 
having had previous dealings with Hossainee 
Jan, a sum of 11,600 rupees was found to 
be duo on them ; that the deed of sale recited 
the full price of the properly to be 12,445 
rupees, in regard *to which the previous loans 
were to be cleared off and were to be takers 
as part payment, while only 845 rupees was 
receivable from the plaintiff in cash; xind that, 
when he tendered this sum, the tender was 
refused, and the property was illegally sold 
to the defendants. 

Hossainee, whose defence was at first that 
the plaintiff had never tendered the remainder 
of the consideration, and, in fact, had failed 
to complete his share of the transaction, has 
now, it is stated, gone over to the plaintiff, and 
has admitted that ho did offer to complete 
the sale. 

The Lower Court has found on the cti- 
dence that the plaintiff did all in his power 
to complete the sale, but that Hossainee Jan 
broke it off under the bad advice and inter- 
ference of a mooktear named Hurdyal, who 
deman'led an exorbitant sum as brokerage for 
hi8 share in the affair. The sale to the de- 
fendants has, of course, in this view been set 
aside, acd that to the plaintiff restored on 



payment by him of the sum agreed on, or 845 
rupees within one mouth. 

Wo have heard the evidence which has 
been fully and carefully taken by the Judge, 
and we concur with him in his estimate of 
the same. The witnesses Gridhari Lai and 
others clearly show that tlie plaintiff, between 
the 6tti and the 24th of December, tendered 
8,45 1 rupees ; and this^ as far as as he was 
concerned, did complete the sale, whereupon 
he was put off with excuses, while immedi- 
ately afterwards Hurdyal wanted the sum of 
1,500 rupees as brokerage ; but the plaintiff 
offered to give him 450 rupees in addition to 
50 rupees whieh the broker had already 
received. 

Agjiiust this testimony we cannot set that 
of the Witnesses for the defence, who say 
that plaintiff ;^ as willing to give 300 rupees 
as brokerage, but wanted to deduct this sura 
from the last payment of 815 rupeos due to 
the vendor, Hossainee Jan. After this the 
witnesses say that the registration being 
still incomplete, the transaction was broken 
off, and the property was sold to the appel- 
lants for 16,000 rupees. 

We say that we discredit this latter testi- 
mony, as the Judge did. That the plaintiff 
should fail to tender the comparatively small 
sum of 845 rupt^es, which only remaind to 
complete the bargain for a valuable property, 
is most unlikely. That Hossainee Jan having 
little to receive in cash from the plaintiff, 
tho major part of the consideration being 
made up of old debts, should, like so many 
females in this country, listen to bad advice, 
and be tempted by another offer of 16,000 
rupess in money, to repudiate the first trans- 
action, is we regret to say, most likely ; and, 
on the whole case, we can have no doubt that 
the plaintiff did all that was required of him, 
and that the failure is due solely to the evil 
influence of Hurdyal and tho exorbitancy if 
his demands. 

The ph ader attempted to argtie that, even 
on the evidence if credited, tho vendor had a 
legal right to refuse to complete the sale and 
to give a title to a third party such as the 
appellants; but we hold such a plea utterly 
bad in law. 

The vendor had received tho majority of 
the purchase- money consisting of old debts 
which the deed itself carefully recited, and 
the offer of the cash payment completed the 
matter for the plaintiff, and gave him a right 
to sue for specific performance or breach of 
contract. 

Wo affirm the decision of the Judge, and 
dismiss this appeal with costs. 
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Tho 11th July 1864. 

Present : 

TheHon^ble W. Morgan and SumboonantH 
Pundit/ Judges, 

CaBet Nob. 2957 to 2959 of] 863. 

Special Appeals from decisions passed hy 
Syud Izzut Shssein Khan Bahadoor, Princi- 
pal Sudder Ameen of Sarun, dated the 26th 
August 1^63, modifying decisions of Baboo 
Gohind Ghunder Sandel^ Moonsiff of that 
District^ dated the \Qth June 1863. 

Dboree Boy aud another (^Defendants) 
Appellants^ 

versus 

Buldeb Narain Sing (Plaintiff) Respondent. 

Bahos Kithen Suoca Mookerjee and Kali 
Kishen Sein for Appellants. 

Baloo Roopnath Banerjee fr>r Bespondent. 

A mortgage ina4e by way of security for money 
•dnuMed, remain t a morigage until the debt is satis- 
liedf and the mortgugee-creditor has every right to sue 
to obtain a decree and sell that which is held by hlra as 
seoirity for his money without any regard to the pro- 
ceeding of any other subsequent mortgagee or pprchaser. 
A pordiaser at a sale m execution of suck a decree under 
a Drior mortgage, as well as the original holier of a 
pnor mortgage, have rights far superior to those of any 
other mortgagee or purchaser of a subsequent date. A 
ndiseqaent purchaser, by payment of an earlier mort- 
|(age and obtaining a decree for the money so paid, does 
not acquire any rights belonging to that mortgage. 
His payment was a voluntary act, and his decree against 
his Tendor was a personal one fur a simple debt not 
Mcored by any security connected with any portion of 
the tend in dispute. 

PunditjJ. — Dhorge Rot, special appellant 
io caaeBNos, 2957 aud 2958 of 1 863, broughtan 
action for possession of certain properties upon 
twodeeis of conditional sale foreclosed. In one 
of these cases Lalljee Roy, special appellant 
in ease 2959 of 1863, objected on the ground 
of some money being due to him on n zur-i- 
peshgee lease of some portion of the pro- 
p^es claimed by Dboree, of date prior 
to that of the deeds of sale to the said Dboree. 
Buldeb, tbo -substantial respondent in 
«Me 2957, objected to Dhoree's claim 



with regard to some of the property. He 
pleaded that, having purchased some pro- 
perty from the vendor of Dboree, he found 
that it was encumbered with a mortgage of 
date prior to that of the said plaintiff's deed ; 
that he was accordingly compelled to pay 
this debt, and then sued to recover it from 
hie vendor, obtained a decree, and, in execu- 
tion of it, purchased the rights and interests 
of the said vendor in certain property, form- 
ing a portion of hose properties which aire 
foreclosed by Dboree Koy. He urged ' that 
having paid money for an earlier mortgage, 
the foreclosure of one of subsequent date by 
Dboree would not affect the defendant's 
rights supposed to arise to him from the 
earlier mortgage paid for by him. 

To set aside these deeds in favor of Dboree 
and for other purposes against others, Buldeb, 
on tliese very grounds of his aforesaid defence, 
brought an action. In this case, other lands 
and other persons besides Lalljee and Dhoree 
and the lands claimed by the latter, were 
included. All these oases were tried toge- 
ther. The Court of first instunce decreed 
the claims of Dhoree, subject to the condition 
of his paying to Lalljee his due. The case 
of Buldeb was accordingly dismissed as far 
as it affected the claims of Lalljee and Dhoree, 
and decreed for the rest. Buldeb appealed 
against this decree only in his own case, and 
not in the two oases in which he was defend- 
ant. Deokee Nundun, another defendant, 
appeared in the Lower Court, and objected 
to some portion of Dhoree's claim. He 
pleaded that he held a mortgage for some 
property in dispute earlier than those of 
Dhoree; that having occasion to bring an 
action for the money secured by this mort- 
gage, he obtained a decree, and, in execution 
of it, had bought the rights of his mortgagors 
in the property so pledged for his dues. His 
plea was that, irrespective of the date oa 
which he had occasion to sue, obtained tho 
decree and sold in execution, Ids mortgage 
rights are superior to those of Dhoree Roy, 
though the latter might have foreclosed before. 
The Lower Court having disallowed the plea 
of this defendant, he also appealed. This 
appeal and that of another party, who does 
not now appear, were heard along with the 
appeal of Buldeb. 

The Lower Appellate Court held that the 
vendor of all the parties, having made this 
earliest mortgage pnid for by Huldeb, could 
not, before his discharging this first mort- 
gage, pass the property claimed by Buldeb, 
or any right in it, to any other person. 
The Court further held that the mort* 
^age to Lalljee was also subsequent to this 
mortgage paid for by Buldeb, but that to 
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Deokee was prior to that of Dhoree. It 
accordinglj^ reversed the orders of the first 
Court in all the three suits, decreed the 
apnea! of Buldeb aad Deokee, dismissed the 
suit of Dhoree, and overruled the claim of 
Lalljee, 

Against this decision Dhoree Boy, wi«h 
reference to the two appeals decreed against 
him by the Lower Appellate Court, appeals 
in two cases, and Lalijee appeals in * the 
third on the ground that, if a decree be 
giveti to Dhoree, he should be subject to the 
liability of paying to the said LaUjee the money 
which was decreed to him by the first Court. 
As against Buldebi the objections of both the 
appeUauts are founded on tho same grounds. 

Now, it is clear that the prior mortgages in 
favor of Deokee and Lalljee give rise to 
rights, which the holder of subsequent deeds 
of conditional sale cannot legally pass over on 
the ground of having foreclosed such mort- 
gages, or on the ground that the decree for 
money was obtained by Deokee against his 
debtor after foreclosure by the said Dhoree. 
The mortgage, made by way of security for 
money advanced, remains a mortgage until 
the debt is satisfied, and the mortgagee credit- 
or had every right to sue to obtain a decree 
and sell that which was held by him as secu- 
rity for his money without anj' regard to the 
proceeding of any other subsequent mortgagee 
or purchaser. The purcharer at a sale in 
execution of such a decree under a prior mort- 
gage, as well as the original holder of a prior 
mortgage, have rights far superior to those of 
any other mortgagee or purchaser of a subse- 
quent date. Buldeb, however, by his pay- 
ment of an earlier mortgage and obtaining 
a decree for the money so paid, does not 
acquire any right belonging to that mortgage. 
His payment was a voluntary act, and his 
decree against his vendor was a personal 
one for a simple debt, not secured by any 
security connected with any portion of the 
land in dispute. We therefore decree with 
cosis the appeal of Lalljee in No, 2959 of 
1863, and so likewise the appeal of Dhoree 
in No. 2957. of 1863. Accordingly, the 
decree of the Lower Appellate Court in 
favor of Buldeb, on his appeal, is reversed 
with costs, and that of the first Court, dis- 
missing so much of the suit of Buldeb as was 
a^ruinst Dhoree and Lalljee, as well as the 
decree of the fii*st Court in the suit of Dhoree 
in so far as it did not affect the rights of 
Deokee Nundun and of Lalljee, are upheld. 
Both these defendants will recover their 
costs of both the Courts fiom both the 
plaintiffs. "Witli regaid to Lalljee, the order 
of the first Court in his favor is revived. 
WefuitUer order that the Special Appeal 



No. 2958 of Dhoree Roy as against Deokee 
be dismissed without costs, as no one appear- 
ed to oppose this appeal. 



The nth July 1864. 

Present : 

The Hon'ble "W. Morgan and Sumbhoonath 
• Pundit, Judges, 

Special Appeal — Jurlsdtctiaii of 
Small Cause Court— Bamagrea* 

Case No. 3195 of 1863. 

Special Appeal from a decision passed hy the 
Prificipal Sudder Ameen of MymsMingk, 
dated the ^th July 1863, reversing a deci- 
sion of the Moonsiffof that District, dattd 
the 24th March 1863. 

Chundy Persad Doss (Plaintiff) AppeUant, 

versus 

Easseenath Dobs (Defendant) Respondent. 

Baboo Chunder Madhnh Ghose for Appellant. 

Baboo Sil Madhub Sein for Eespondent 

No special appeal lies in a suit for damages for breub 
of a private arrangement by which the parties agree to 
conuol the terms of a decree, where the amoant is with- 
in the jurisdiction of the Small Cause Court. 

Morgan, J.— Thk subject of this suit was 
as follows :— A decree was obtained in the 
Court of the Collector for a certain sum, and 
would, in the ordinary course, hare been 
executed for that sum. The parties, how- 
ever, for pui-poses of their own, chose w 
control the terms of that decree ty a prir te 
agreement to the effect that the decree should 
not be executed ibr more ihau a cei*tain sum. 
Ultimately, the decree was executed for ibe 
sum lor which it was given. The present 
suit is brought in the Civil Court to recover 
damages for the breach of that arrangement ; 
and su'h a suit, when the damages are below 
a certain sum, is clearly confined to the juris- 
diction of the Small Cause Court, and i«, 
therefore, a suit of a nature in which tbe 
right of special appeal is taken away* 

The special appeal ia accordingly diwaiMW 
with costs. 



Digitized by 



Googk 



1864.] 



CIVIL RULINGS. 



347 



The 11th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Jadgrment of Appellate Court.. 

Cases No8. 3317 and 3318 of 1863. 

Sjmial Appeals from a decision parsed hy 
the Principal Sudder Ameen of Tirhoot, 
dated the ZXst August 1863, reversing 
a decision of the Moonsiff of that District, 
dated the Sth October 1860. 

Case No. 3317. 

Lallah SookloU Sing (Plaintiff) Appellant, 



Buosheedhor and others (Defendants) 
Respondents, 

Mr. d. Baptist for Appellant. 

Bahoos Dwarhanafh Mitter and Chmder 
Madhuh Ghose for Respondents. 

Case No. 3318. 

Sheikh Noor Ally (Defendant) Appellant, 

versus 

Lallah SookloU and others (Plaintiffs) 
Bespondents, 

Uotdvie Aftaboodeen Mahomed for Appellant. 
Bsho KaUtf Prosunno Dutt for Respondents. 

An AppelUte Court is bound to give the reasons for 
H»Jiidgin6Dt when it differs from the judgmeut of the 
UmiCoaxU 

BayUy, J- — These special appeals are, it 
ia admitted, so connected that ihey should be 
tried together. 

The plaintiff in the suit, SookloU Sing, 
Boed for possession of certain lands under a 
deed of sale, datedv 13th November 1858, 
and to set aside a mokurruree lease, dated 
24th December 1855, and a deed of sale 
o<mveyiag these mookurruree rights, dated 
27th March 1859, as fraudulent and collu- 
nve, 

ttfi whole question turned upon whether 
the deeds sought to be set aside were fraudu- 
lent and ediusive, or not. 



The mokurruree lease was in the name of 
AUNawab. The deed of sale of that mo- 
kurruree was as from Ali Nawab to Bunshee- 
dhur, and there was a ticca lease in the 
names of Uunsraj and Peary Lall. 

The first Court found that the mokurnu'ee 
lease and the sale of the rights it gave were 
both collusive and uutrue, and held them to 
be null and void. In this view, it gave 
plaintiff a decree on his title by purchase, 
maintaining the ticca as in the name of 
Peary Lall subject to plaintiff's purchase. 

The first Court came to this conclusion 
after a most careful and elaborate consider- 
ation, in detaU, of tne evidence, documentary 
and oral, and came to a fuUy reasoned con- 
clusion on the whole of that evidence. 

The Lower Appellate Court, not foUowing 
this course, nor meeting even in partial de- 
tail the more substantial and important 
grounds od which the first Court went^ re- 
versed its decree, merely statinj?,** while for 
the purpose of refusing the aforesaid docu- 
ments, the plaintiffs have adduced no reliable 
evidence to show that the mokurruree lease 
was executed by coUusion and deceit.'^ 

'The plaintiff's sui4; being dismissed on ap- 
peal under this view, plaintiff has appealed 
specially, urging, amongst other grounds 
which are substantially upon the evidence, 
the one of law that the Lower Appellate 
Court has erred in procedure in law, in not 
stating any specific grounds for reversing the 
first Court's decision or meeting those 
grounds in any way. 

Now, we certainly would not hold that, 
where the Lower Appellate Court has clearly 
found facts in evidence, a special appeal 
would ordinarily lie. 

But, on the other hand, we cannot but 
consider that it is an error in procedure in 
law in the Appellate Court, when the first 
Court has gone into much detail as to its ' 
reasons for a decision, for the former not to 
meet any of those reasons specifically, 
especially when the superior Court differs. 
When the superior Court agrees with the 
Lower Court, it may, in general terms, record 
its concurrence, but even then it is ordinarily 
more satisfactory that the substantial and 
prominent reasons for the decision be given. 
But this course is essential in cases where 
the superior Court differs, in order that the 
party dissatis^ed with the orders of the latter 
tribunal may know the reasons on which the 
judgment against him rests, and then he 
guided, either as to submission on account of 
their sufficiency, or as to appealing on account 
of their supposed insufficieucy. It is not 
uecessary in such a case as this that every 
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ground taken by the Courl below should 
be taken up by the Lower Appellate Court ; 
but some of the more prominent grounds 
certainly ehould have been considered and 
recorded in detail here. It is slovenly and 
unsatisfactory in the Principal Budder Ameen 
not to hare done so. 

Applying these Yiews to the special appeal, 
we return the record to the Lower Appellate 
Courl, in order that it may certify its reaeons 
in detail, and avoid a repetition of the error 
now referred to. 



The nth July 1864, 

Present : 

The Hon'ble It. V. Bayley and E. Jackson, 
Judges. 

Xortg^agre— Etfectment. 

Case No. 3849 of 1863. 

Special Appeal from a decision passed by Mr. 
W, T, Tucker^ Officiating Additional Judge 
of Behar, dated the ISth of August 
1863, confirming a decision of Baboo Tara- 
kant Bidyasagur Bhuttacharj*ie Roy, Prin- 
cipal Sudder AmCifn of that District^ dated 
the 22nd November 1862. 

Khajah Mahomed Hossein Khan alias Khaja 
Meemnjan, father and guardian of Khajiih 
Wajid Khan (Defendant) Appellant, 

versus 

Bbeikh ^izar Ali (Plaintiff) and Mussamut 
Soojeea (Defendant) Respondent, 

Moulvie Aftaboodeen Mahomed and Moonshee 
Ameer Ali for Appellant. 

Jfr. C. Gregory and Babops Lebendro Narain 
Rose and Chund^ Madhub Ghose fm- 
Respondent. 

Where an anction-purohaeer at a sale in esecution of 
a mortgagor's rights, forcibly dispossesses the mort- 
gagee, the mortgagor is not liable for the purchaser's 
Ulegal acts. The mortgaj^ee should have retainetl pos- 
tetsiOB and taken measures to prevent forcible dispoa- 
aession or to recover possession against the purchaser. 

Jackson, «/.— -The plaintiff in this suit, 
Nizar Ali, is mortgagee of Mouzah Sahooda, 
under a zur-i-peshgee lease, dated 18th June 
1851, firom the defendant Khajnh Mahomed 
Hossein Khan alias Ehajah Meerunjan. This 
Mouzah was subsequently sold in execution 
of a decree against that defendant, and on 
19ih of July 1860 was purchased by the 
other defendant| Mussnmut Soojeea. Plaintiff 



alleging that he has been dispossessed by 
Mussamut Soojeea, sues both the mortgagor 
and the auction-purchaser, to recover the 
principal and interest due on the sum lent 
under the mortgage. Both the Lower Courts 
have decreed the suit as against the mort- 
gagor, Ehajah Mahomed Hossein, and dis- 
missed it as against the auction -purchaser. 

It is, on special appeal, contended before us 
that the auction-purchaser, haying bought the 
est A to with distinct notice of the mortgage, 
and having disposeeesed the mortgagee, plaint- 
iff, is liable to make good to plaintiff the 
amount due under the mortgage, and that the 
mortg^or is no longer liable. It is, on the 
other hand, urged for the mortgagee, that 
the mortgagor having allowed his rights and 
interests in the estate to be sold, and thereby 
allowed the purchaser to dispossess, the mort- 
gagee is liable to a suit for the recoTery of 
the sun^ lent on the mortgage. . 

The terms of the mortgage arc that the 
mortgagee shall be placed in possession of the 
mortgaged estate and shall recover the loan 
from the usufruct of ihat^estate. The plaint- 
iff was accordingly put into possession of 
the estate and remained in possession for 
nine years. The subsequent purchase of 
Mussamut Soojea was made with full notice 
of the mortgage, and was subject to it. There 
is nothing in these circumstances to show that 
the mortgagor has, in any way, ever broken 
his contract. The mortgagee has been 
forcibly dispossessed of ^e estate by the 
purchaser, who had no right to dispossess him : 
the mortgagor is not liable for the purchaser's 
illegal acts. The mortgagee should have 
retained possession and taken measures to 
prevent forcible dispossession or to recover 
possession against the purchaser. He is 
bound, under his deed, to look to the usufruct 
of the estate for the amount lent on mortgage, 
and he cannot take action against the mort- 
gagor, solely on the ground Uiat tiie purchaser 
of the mortgagor's rights has dispossessed him. 

It is said that the mortgage was granted 
benamee in the name of the real mortgagor, 
Ehajah Mahomed Hossein Khan's son, and 
that a fraudulent kubala was executed 
previous to the mortgage, under which the 
rights of Ehajah Mahomed Hossein Ehan 
were transferred to the son, and that the 
kubala has been set aside as being a fictiUons 
transfer. This, however, would not affect the 
rights of the mortgagor. His contract of 
mortgage was with the owner of the estate, 
Khajah Mahomed Hossein Ehan, though in 
the name of his son. Mussamut Soojeea having 
purchased the rights of the said Mahomed 
Hossein Khan, holds the estate subject to his 
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ooitgage. It is said that there are other 
ihnrcrs in the estate, but tliis is Dot the 
groaod on which this suit TKas preferred, and 
no issue or deci^iion has been recor«led on this 
Dew groand. Tlie suit was brought on the 
8die allegation of dispossession, and on that 
groand the plaintiff is not entitled to recover 
from the mortgagor. 

The decision of the Lower Courts must 
be re?ersed| and the suit dismissed with all 
costs. 



The 12th July 1864. 
Present : 
TheHon*ble W. Morgan and Sumbhoonath 
Pundit, Judges, 
Moitraflre — Redemption— Interest. 

Case No. 2535 of 1863. 
^ptM Appeal from a decision passed hy Mr, 
J?. F. Lautour, Judge of Patna, dated the 
Ut May 1 863, affirming a decision of 
Moukie Sgud Sukhawut H ossein Khan, 
Principal Sudder Ameen of that District, 
dated the 1 Ath February 1863. 

Gopee Loll and others (Defendants) 
Appellants^ 

versus 

Beebee Mohafuzzun (Plaintiff) Respondent. 

Bshoos Kissen Sueca Mookerjae and Chunder 
Madhub Qhose for Appellants. 

Baboo Kales Kissen Sein for Respondent. 

A mortji;«igor is not entitled to a decree for redemption 
10 long as anything is due apon the mortgage. 
Mode of compaung interest explained. 

Morgan, J, — We must remand this case 
in 0fder that the account maj be properly 
telceii. 

It is a suit for redemption, and the Judge 
Md that the mortgagee was not to be allow- 
«1 interest on the bye-bil-wuffa money, 
beeuise he had declared that he had nothing 
toteoeireon that head on the 21st May 
IMI, that is, when he petitioned in the 
wUfor foreclosure. The Judge treats the 
fW^nt as estopped by his act from claim- 
'«J interest. He was clearly wrong in that 
▼10 v< The appellant was entitled to interest 
on hk principal money, and the Court should 
edsttbte the amouot of such interest. Then, 
taMwthat, the mortgagee should also be 
. rtit»d credit in respect of the Government 
JW^tte paid by him fh)m 1248 to 1269. 
'S^m, in computing the interest on the bond 
Mti, the computation has been erroneously 
®9&fi&ed to a sum not exceeding the amount 



of the bond. The full interest on thode debt 
should bo calculated. When these correc- 
tions in the mortgage account have been 
made and the balance ascertained, the suit 
may then be disposed of. If the Court shall 
find anything due upon tho mortgage, the 
plaintiff will clearly not be ontitled to obtain 
a decree in the present suit for redemption. 



The 1 2th July 1864. 

Present : 

The Hon'ble W. Morgan and Sumbhoonath 
Pundit, Judges, 

Joint ramUy Property (Suit for 
Bbare in)— zamltatlon. 

Case No. 2487 of 1863. 
Special Appeal from a decision patsed bg Mr. 
0. Toogood, Judge of Cuttack, dated the 
2Ath April 1863, reversing a decision of 
the Moonsiff of Dhamnuggur^ dated the Soih 
August 1862. 

Madhub Dyal (Defendant) Appellant, 

^ versus 

Punchanun Dyal (Plaintiff) Respondent. 

Baboo Grish Chunder Ghose for Appellant. 

Baboo Nil Madhub Sein for Respondent. 

In a suit for a share in joint family property, the 
Court should enquire particularly into the evideiice of 
the mode of enjoyment of thw property, with a view to 
aacertaia whether the plaintiff has, within 12 years or 
within what time, received anything on account of his 
share of the property. If the plaintiff is sliown to have 
received some portion of the property or otherwise to 
have been in joint possession, limitation will apply. 

Morgan, J. — Wb must remand this case. 
In addition to the objections urged, there 
is this — It does not satisfactorily appear that 
the Court had in mind the provision of the 
Law of Limitation applicable to this subject, 
that is to say, the provision contained in 
Act XIV of 1859, Section 1, Clause 13. 

It is a suit by a person claiming the right 
to share in joint family property. The answer 
set up to that claim is, 1st — that there 
W61S in this family something in the natnre 
of a right of primogeniture, a custom by 
which the eldest son .succeeds in exclusion 
of the others. Such a custom, however, does 
not seem at all to have been enquired into 
and disposed of. 

Besides that, there is set up, as a defence, 
a separation of the joint family in the year 
}842, or previous to that, and sole possession 
by the defendants of this property ever 
since. The Court of first instance decided 
the case in the defendant's favor on this 
latter ground. 
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The Lower Appellate Court reverses the deci- 
sion and gives the plaintiff a decree, refer- 
ring to several decisions of the Sudder Court 
which ruled (what is clear law) that in a 
joint Hindoo family the presumption is that 
the property is the joint property of all the 
iHembers, altliough the name of one only 
may be used. There is no doubt of that 
being a prtmd facte presumption. But it 
is not. one that governs the decision of this 
case. The Court should have enquired parti- 
cularly into the evidence of the mod© of en- 
joyment of this property, with a view to 
ascertain whether the plaintift' has within 
1 2 years, or within what time, received any- 
thing on account of his share of the pro- 
perty. If the plaintiff is shown to have 
received some portion of tlie property, or 
otherwise to have been in joint possession, 
the Court should hold that the Law of Limit • 
ation does not apply. On the other hand« ! 
if the plaintiff has been excluded from all 
interest in this property for i 2 years and 
upwards, the Court should apply the provi- 
sion of the Clause referred to. 

We must remand the case in order that 
the Court may dispose of this question of 
limitation, and also enquire into and dispose 
of the question respecting the usage of the 
family for one son to succeed in exclusion 
of the others. 



The 12th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judpes, 

Suit for declaration of title— Betop- 
pel. 

Case No. 3321 of 1863. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Cuttcujk, 
dated the 25th of August 1863, affirming 
a decision of the Mbonsiff of that District^ 
dated the With of Novembt^r 1862. 

Nitttinund Roy and another (Defendants) 
Appellants, 

versus 

Bydonath Mohapathur (Plaintiff) 
Respondent, 

Appellants in person. 

No one for Hespondeiit. 

In a suit fur declararion of title, the mere fact that 
the Revenue Courts decreed the registration of the 
plaintiff's vendor's aame as a joint Bhnrer of the estate, 
and that no steps were taken during 12 years to aet 
aside that decree, cannot operate ao an estoppel. 



Jachson, J. — This suit was hroui^ht ft?r a 
decliirHtioii of the plaintiffs title and posses- 
sion in 8 annas of Monznh Biifesoopoor. The 
plniutiflT stated that Mouzali Bussoopoor was 
formerly the joint estate of Brindabiin Roy 
and Durponarain Roy, who held each nti S 
anna share ; tbat on Durponnrain's death, his 
window, Brinda Dnssee, succeeded to his share 
and conveyed it by ^ift to Bungseedhur 
Ghose, who again conveyed it by gift to 
Anund Chunder Ghose, whose son, Boistub- 
churn Ghose, sold it to the plaintiif. 

The claim was contested by the defendants 
who are now special appellants, who asserted 
that they were entitled to, and in possession 
of, the whole 16 annas of Mouzah Bussoopoor, 
by inheritance from their grandfather Brinda- 
bun Roy, to whom alone the mouzah had be- 
longed, and that Durponarain Roy had held 
no share in the estate 

Both the Lower Courts have decreed for 
the plaintiff. They find that Anund 
Chunder Ghose, in the year 1848, brought 
a claim before the Collector for registry of 
his name as 8 annis sharer of Busssoopoor, and 
that the Collector admitted his claim, not- 
withstanding tlie objections then made by the 
present defendants, whom the Collector then 
referred to the Civil Courts. They found 
that the defendants had allowed 12 years to 
pass since the Collector passed those orders, 
without bringing any suit to establish their 
title, and they appear to have considered 
from these facts that the defendant's present 
claim was barred by limitation. 

From this decision this special appeal is 
preferred. We are of opinion that the 
decision is based on an incorrect application 
of the Law ofLi'oitation. Neither party have 
pleaded limitation, nor could limitation be 
applied to the defendants. The question at 
issue between the parties is the title to 8 
annas of the estate, and that turned upon the 
question whether Durponarain and Brindabun 
Roy were joint owners of Mouzah Bussoopoor, 
or whether Brindabun Hoy was the sole 
owner of it. The whole onus of proving the 
title to which the plaintiff lays claim rests 
upon him. The decision of the Collector on 
the question of possession is not binding on 
the Civil Courts. He may have formed hia 
own opinion on the question in order to 
determine whether he should enter the ap- 
plioant Anund Chunder Ghose's name in 
the register. But that is not a final decision. 
It is quite open to question in this suit. Its 
correctness is doubtful when we find that th« 
defendantti have, notwithstanding that decisioa, 
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eT6r siucti paid the Government revenue for 
the whole 16 annas of the estate into the 
CoUectorate. 

The decision of the Lower Court it revers- 
ed, aoid the case I'emauded in order that the 
proper isgues as respects the plaintiff's title 
miy be laid down and determined. 



The 12th July 1864. 

Present : 

The Hon'ble W. Morgan and Sumbhoonath 
Pundit, Judges. 

Pre-emption. 
Case No. 2502 of 1863. 

Special Appeal from a decision passed hi/ Mr, 
R. Ahercromhie, Judge of Daccay dated the 
l2thJune lS6Sf reversing a decision passed 
by Mouhie Ali Azim, Principal Sadder 
Aineen of Farreedpore^ dated the 17 th 
February 1862. 

Uiur Chuoder Shaha (Defendant) Appellant, 

versus 

Mirza Nisar Hossein and otliers (Plaintiffs) 
Respondents, 

Mr. R, T. Allan and Baboo Romeah Chundor 
Mitter for Appellant. 

Baheio Romanath Rose for Respondents. 

To egcablish a claim of pre-emption, it ia indispens- 
uAt that all the necessary ceremonies should be per- 
Conned. 

Pimdit, J. — The special respondeat sued 
on the right of pre-emption. The first Court 
fouad that, though the ceremony of tulaba 
moasibut was duly performed by the plaintiff, 
be had not formally completed the ceremony of 
Isteshkcui ; that though he had expressed his 
dedre to purchase and offered money in the 
presence of witnesses, he had not, as required 
bjtfae Mahomedan Law, called upon these 
persons to be the witnesses of his acts. As 
thb claim of pre-emption is a right not much 
fiiYored even by the Mahomedan lawyers, and 
•0 it is not unjust to plead technical objections 
to it by way of defence, the Lower Court 
^isiftissed the claim of the plaintiff. On the 
sppeul of the plaintiff, the Lower Appellate 
Court held that what Wti$ proved to have 
been performed by the plaintiff', with regard 
to this second ceremony, was quite sutidcieiit 
to meet the requirements of the Mahomedan 
Law. 

Defendant has appealed against this deci- 
nott IB fu?or of the plaintiff. 

As the conclusion of the first Court was 
ng|i,aQd plaintiff has not performed the second 
c^remuay of ^* affirmation by witnesses" us 



strictly as is required by the Mahomedan 
Law, we reverse the decision of the Lower 
Appellate Court, and, upholding the order of 
the first Court, dismiss the claim of the plaint- 
iff and decree this appeal with costs. 

Morgan, J. — It is clear that the whole of 
the necessary ceremonies have not been per- 
formed, (witnesses not having been duly in- 
voked), and that there is, therefore, no right 
of pre-emption. Decree the appeal with 
costs. 



Thel2th July 1864. 
Present : 
The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble F. A. Glover, 
Judge. 

Xiease— Hindoo Widow— Sale in execu- 
tion. 

Case No. 2833 of 1863. 
Special Appeal from a decision passed by Mr, 
W. Fowls, Officiating Judge of Rungpore, 
dated the 4th August 1863, .reversing « 
decision of tl^e Principal Sadder Ameen of 
that District, dated the 9th January 1862. 

Rojkishen Sircar and others (Defendants) 
Appellants, 

versus 

Chowdhry Jaheeroorul Huq and others 

(Plaintiffs) Respondents, 

Baboos Oprokash Chunder Mookerjee and 

Onokool Chunder Mookerjee foi* Appellants. 

Mr, G. C. Paul and Baboo Kally Kishen Sen 

for Respondents. 

A purchaser at a sale, in execution of the rights and 
interests of a Hindoo widow, is entitled to question the 
validity of leases made by the widow. 

Norman, C. ./.—This was a suit brought 
by the purchaser of a certain talook in 
execution of a decree for arrears of rent under 
Act VllI of 1838, to cancel certain leases 
granted by the former proprietrix of the 
estate, Ruttun Monee Dassee, to special 
appellants Nos. I and 2, on the ground that 
she, being a Hindoo widow, had no power 
to grant leases of this description. The de- 
fence was that special respondent only pur- 
chased the lights of Kuttunmonee, and 
could not therefore cancel pottahs regularly 
given by her. 

The Court of first instance held that the 
plaintiff (special respondent) could not con- 
test the pottahs, but this decision was 
reversed on appeal before the Judge. 

It is urged before us that the special respond- 
ents not being the re jrersiuners, but only the 
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purchasers at an auction Siile of lluttun Monee's 
rights and interests, had no power to contest the 
pottabs granted by that lady. 

A Hindoo widow fully represents the estate 
M heir in possession for the time heing, 
though she has only a limited power of 
Alienation. See Boe dem. Muddoosoodan Dass 
V8. Mohendrolall Khan, 2 Bonlnois, pages 
40-42. Poe dem. Qoluckmoney Dabee vs. 
Degumber Dey, 2 Boulnois, page 198. 

The plaintiffs ns purchasers in execution 
of a decree for rent obtained against Ruttun- 
inonee under Act VIII of 1838, acquired the 
whole tenure or territorial rights which were 
formerly vested, in Iluttunmonee's husband, 
and which she, for the purposes of that suit, 
fully represented, and having acquired the 
ownership in the estate hy the sale in execu- 
tion, was fully entitled to question the validity 
of all encumbrances created by any prior 
owner, either as heing created in excess of 
her powers as a Hindoo widow, .or as invalid 
for any other reason. 

We think, therefore, that, as Ruttunmonee 
is not shown to have had any power to grant 
the leases complained of, these leases have 
been rightly set aside^ and the appeal is ac- 
cordingly dismissed with costs. 



The 13th July 1864. 

Present : 

The Hon'ble J. P. Norman, Officiating Okie/ 
Justice, and the Hon'ble F. A. Glover 
Judge, 

Hindoo Ibaw— Rierbte of father (in 
son's self- acquired property). 

Case No. 2872 of 1863. 

Special Appeal from a decision passed hy Mr. 
-A, A. Swinton, Judge of Tip per ah, dated 
ths Mth August 1863, modifying a decision 
of Baboo Dwarkanath Roy, Principal Sud- 
der Ameen oj that. District^ dated theZXst 
December 1869. 

Anund Mohun Paul Chowdhry and others 
( Defendant*) Appellants, 

versus 

Sreemutty Shamasoondery and another 
(Plaintiffs) Respondents. 

Mr. (?. C. Paul and Baboos Hem Chunder 
Banerjee and Romesh Chunder Mitter for 
Appellants. 

Baboos Kishen Kishore Ghose, Dwarkanath 
Mitter, Kali Mohun Doss, and Chunder 
Madhub Ghose for llespondents. 

The doctrine of Hindoo Law that a father takes a 
share in his sou's self- acquired property, applies only 



to cases of families in joint estate, but not whert 
separation in estate has taken place. 

Norman, C.J, — Two objections were taken 
hefore us in this appeal on behalf of the 
appellants, first, that the Judge had admitted 
Ealeenath as representative of the deceased 
Seebram, under Section 102, without baviog 
tried or in fact taken any evidence as to the 
validity of the will, by which it waa alleged 
that Seebram devised the property now in 
suit to him and his other uncles iu trust for 
his widow Shamasoondery, though, by a peti- 
tion filed in the suit, the will was alleged 
by the now appellant to be a forgery. 

On examination of the nuthee, we were un- 
able to find that any evidence had been taken, 
or any order recorded on the point, though from 
the judgment we should have been led to 
infer that an enquiry into the genuineness of 
the will had taken place. Instead of remand- 
ing the case for enquiry, we examined a 
witness, Gosenauth Sen, a Koberaj, who was 
present in Court, whose testimony satisfied 
us that the will was sufficiently proved for 
the purposes of this appeal ; though, of course, 
as the enquiry was in the absence of ti© 
I daughter or other heirs of the deceased, we 
I do not intend, by our finding, to hold the 
! will proved as against them should they 
wish to question it. 

The second point was that the plaintiff*8 
grandfather, Nundokishore, having died in 
the lifetime of his father, the property in sdit, 
though self-acquired by him, belonged to biro- 
self and his father jointly. This point had 
net been taken in either the Lower Court 
or the Appellate Court, when the case was 
before remanded. We must, therefore, take 
I the facts to be such as would constitute an 
answer to the contention, if it is capable of 
an answer. The appellant relied on a case, 2 
Macnaghten's Hindoo Law, p. 163, cited 
in Shamachum's Vyavastha Durpana, 389, as 
showing that a Hindoo father tekes a share 
in the self-acquired property of his sou, 
though not gained by means of the funds 
belonging to the joint estate, but solely by his 
own exertions. *We think, however, thai the 
passage applies only to the case of acquisi- 
tiona by members of Hindoo families who 
remain joint in estate, and does not apply to 
the present case, in which we must assume 
that separation In estate has .taken place. 
We dismiss the appeal with costs, 

jyr J?.— On cross-appeal. Baboo Kissen 
Kissore objected that the Judge bad made a 
mistake in not awarding to respondent II 
kanees admitted not to be included in appel- 
lant's purchase. If that is so, the applicatjoa 
to correct the mistake may be made to the 
Judge. 
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The I3th July I8G4. 

Present : 

TheHoQ^ble W. Morgan and Sumbhoonath 
Pundit, Judges, 

Mim Jbaw^-Seetton 21 Aot Z of 1849. 

CasoNo. 2639 of 1863. 

Spe^i Appeal from a decision passed hy the 
Judge of Mymensingh, dated the \6th June 
1863, affirming a decision of the Sudder 
Ameen of that District, dated the ISth 
Febmary 1863. 

BiaBonath Surma Bhultacharjee (Plaintiff; 
Appellant, 

versus 

Mr. Moran and others (Defendants) 
Respondents, 

Mr, B. T. Allan and Rahoo Bhuggohutty 
Churn G/wse for Appellant. 

Bahoo Sreenath Doss for Kespon dents. 

Secdoa2I Act I of 1845 held inapplicable to a suit 
broaght, not to oust the cortifiad purchaner on the 
groand that the purchase was ina<le on behalf of another 
})ersoo, DOt the certified purchaaer, bat to make void a 
potuh granted by his mother. 

Morgan, J, — Thib Lower Courts have ap- 
plied the 2l8t Section of the (now repealed) 
Act I of 1845 improperly to this case. This 
IB not a suit brought to oust the certified 
purchaser on the ground that the purchase 
was made on behalf of another person not 
ttn certified purchaser. It is a suit brought 
bj the plaintiff to make void a pottah granted 
bj his mother. She, with other persons, was 
A purchaser of the estate at a sale for arrears 
of revenue, and the certificate was taken in 
her name. The plaintiff alleges that the 
pardnse was made by her on his behalf and 
ontof his funds, ho being then a minor. Tlie 
molber, who is a party to the suit, does not 
dispute this. She puts in no auswer and 
files no written statement. The question 
nmnh really arises in this suit is not between 
the mother and the son, but between the 
cNfendant claiming under the pottah, and the 
plaintiff who alleges that no valid pottah 
W8S granted. The Section is iiiapplicable to 
Booh a ease. 

We must remand the cdse to the Court of 
fiwtii^tance in order that that Court mny 
deiecmine the question which really arist's, 
namely, whether the plaintiff, hy reason of 
some want of authority in his mother or for 
aoy other c«us*n is entitled to set agide the 
pninee which the defendant claims to have. 



The 15th July 1864. 

Presmt : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

Chakeran Iband. 

Case No. 3310 of 1863. 

Special Appeal from a decision passed by the 
Additional Principal Sudder Ameen of 
East Burdwan, dated the 25th of August 
1863, reversing a decision of the Moonsiff 
of that District, dated the SOl/i July 1862. 

The Collector of East Burd wan, on behalf 
of Qovemment (Pkintiff) Appellant, 

versus 

Bam Nidhee Eoberaj and others (Defendants) 
Respondents, 

Bahoo Ktshen Kishore Ohose for Appellant. 

Baboo Nobo Kishen J/oa^5r/>^ for Respondents. 

Where a party seeking a declaration of title to certain 
lands as chakeran, rented his claim on the Register of 
Chakeran Lands prepared in 1830, — Hbli> that it was 
incumbent on him to show how the lands in ques- 
tion were omitted from the earlier Registers of 1810 
and 1813. 

Loch, J. — This is a suit brought by 
Government for a declaration of title to 
beegah 1-11 as chakeran. The defendants 
claim it as their rent-free terure, and state that 
in 1266 the Ghatwal forcibly appropriated 
the paddy, on which they brought an action 
to recover the value of the same and obtained 
a decree which was affirmed in appeal. 
Further, that the land in question, with other 
lands, comprising 1 1 beegahs, had been the 
subject of an Act IV case in which their 
possession through their tenants, was upheld 
against the Ghatwal. 

The first Court gave a decree for the plaintiff; 
but this order was reversed in appeal, the 
Principal Sudder Ameen holding that the 
plaintiff had failed to prove his title, and 
that the register of chakeran lands of 1836, 
which was relied on as evidence, was not 
any {M-oof of that title. 

In special appeal it is urged that the Lower 
Court should have been guided by the decision 
of this Court in the case of Joykishen 
Mookerjee dated 17th April 1861, in which 
registers of this kind were acct^pted as evid- 
ence, and the same view has been taken of 
them by the Privy Council in their recent 
decbion in the same case. Further, both 
parties admit the correctness of the register, 
and defendants quote the register and rely 
on il ; that the registers aro public docu- 
ments, and, as such, receivable as evidence 
under Act II of 1855. 
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It is not shewn us in what manner the 
respondents have relied on the register of 18 36. 
They may refer to it, but that is neither 
an assent to its correctness nor a reliance on 
its statements ; and, considering how recently 
that document has been prepared, we think 
that, where a party, seeking declaration of 
title or possession, rests his claim on that 
register, he should show how it was that 
the lands were omitted from the earlier re- 
gisters of 1810 and 1813. We see no reason 
to interfere with the judgment of the Lower 
Court OD the grounds urged in special appeal. 

"We think it necessary to point out to 
the Lower Court that, where a party brings 
an action of this kind for declaration of title 
it is on the suppositibn that he is in posses- 
sion ; that, if possession is denied, theplaintifif 
must prove possession ; and that if he be not 
in possession, he is entitled to no declaration 
of title. We dismiss the appeal with costs. 



The 1 5th July 1864. 

Present : 

The Hon'ble W. Morgan and Shumbhoonath 
Pundit, Judges. 

Breaob of oontraot— ABseBsmeiit of 
damagreB. 

Cose No. 8 of 1864. 

Begular Appeal from a decision of the Prin- 
cipal Sudder Ameen of Nuddea, dated the 
5ih October 1863. 

Breegopal Pal Chowdhry and others (Plaint- 
iffs) Appellants, 

versus 

The Bengal Indigo Co. (Defendants) 
Respondents, 

Messrs. R. V. Doyne and G, C. Paul 
for Appellants. 

Mr, R, T. Allan for Respondents. 

Where the parties to a contract assess by agreement 
or (* " ' * " " 



the amount of damages payable in case of a breach of 
the contract, it is the duty' of the Court to enforce the 
terms of the contract which they have made. 

Morgan, c7, — The kuboolent executed by 
ihe defendents, (who are the respondents 
here) contains the following provisions : — 
^* That at the end of every year I will deliver 
to your serista the annual oolleclion papers, 
jumma-wasilbakee, together with lownzima, 
goozushta, pyeshta, agreeing with the ' khoot 
jumma/ if possible, with a larger scale, and 
take a receipt for the same bearing your seal 
and signature. That if I do not deliver the 
papers in question within the month of 
Kartick of the year following that which has 



expired, then I will pay a separate 0am in 
the shape of nuzzerana at the rate of 
50 rupees for each village and year in re- 
spect of which the papers have not been 
delivered, as compensation for the ineonTe- 
nience occasioned owing to the non-delivery 
of papers. That the abovenamed gentleman 
(Captain Crawford) is my surety (malzaminee) 
for this also. That if I do not deliver tiie 
said papers, you will be competent to realiie 
the said amount, by bringing notions in the 
Courts of Justice from my and my surety's 
persons and properties. That we will not 
be able to object or complain of the same." 

The appellants here were the plaintiffs in 
the suit which was brought to reoorer 
damages for a breach of this stipulation, and 
the decision of the Court below was in the 
defendant's favor,on the ground that, although 
the breach alleged (which is the non-delivery 
of the papers for the two years 1266 and 
1267) had been proved, the provision ooncenh 
ing the pajrment of the 50 rupees was to 
be continued, not as giving a right to dama- 
ges £xed at that amount, but as being ia the 
nature of a penalty to enforce the delivery 
of the papers ; and the defendant, having 
proved that he had, before the institution 
of the suit, offered to deliver the papers, and 
was still ready and willing to deliver them 
to the plaintiff, the Principal Sudder Amcen 
considered that the suit must be dismissed. 

From this decree there are cross-appeals 
here. The defendants appealed on the 
ground, firsty that the document was insuffici- 
ently stamped ; and, next^ that the evidence 
shewed no breach of this stipulation. 

The kubooleut bears a sufficient stamp 
in proportion to the value or amount of the 
rent received, and no additional stamp was 
required by reason of the above stipulation 
respecting damages. 

As to the secocd objection, that no breach 
■was proved, Tve concur with the Principal 
Sudder Ameer in his view of the evidence. 
Some evidence was given to show that, in 
respect of the year 1266, one of the two 
years during which the defendants failed to 
deliver these papers (which were the two 
last years of the ijarah), the accounts of the 
year had been duly tendered according to the 
terms of the stipulation. We discredit that 
evidence, and wo find, as the result of the 
whole, what the Principal Sudder Ameen has 
already found, that there has l>een a substan- 
stial breach of the agreement. It is, we think, 
established that the papers of those yean 
were not tendered or delivered until long 
after the termination of these years ; and, as 
the case stands, there has been proved a 
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aabsliintial and entire breach of the stipulation, 
and ihe question of damages, which is the 
rbief question in this appeal as it was in the 
Lower Court, arises oa the appellant's ground 
of appeal. 

The Court below held that the terms used 
h^ Ifae parties, imported, not that they assess- 
ed the damages for themselves, but that a 
penalty was provided. In our opinion that 
Tiev €i the matter, is incorrect. The rule we 
ire to apply to the construction of this stipu- 
Utkm is this, — that we are to endeavour to 
ftteertain the intention of the parties frvi^ the 
terms whieh they themselves hav ^ cd. 
Ij^lying this rule, it seems to us t .^ they 
lire plainly expressed their intention to fix 
■ ike damages in case of breach of the agree- 
ment. The agreement relates to matters 
respeoting which it is very difficult or impos- 
sible to lay down any rule for assessing the 
proper damages in case of breach. This is 
not like the case of an agreement including 
several different matters of various degrees 
of importance, some or all of which are 
eniiy estimated in case of breach by a certain 
money payment. The breaches of the pro- 
fkions in this agreement are all ot uncertain 
^ihe, and we should be at a loss to fix or 
asoertaiii the precise amount of the damage 

which the plaintiff would suffer by the de- 
fendaofs omission to deliver the papers 
within due time after any given year. The 
parties propably having in view this diffi- 
culty, have, it seems to us, distinctly provid- 
ed that a certain sum shall be payable to 
compensate for the non-delivery of the 
papers. 

The case which has arisen is one of sub- 
stantial breach in respect of of the last two 
years of the ijarah. There is no rule of law 
which prohibits persons from assessing by 
agreement the amount of damages to become 
payable in case of a breach of contract. It 
aeems to us that in this case the parties have 
plainly done this, and that it is the duty of 
the Court to enforce the terms of the con- 
tract which they have made. 

We shall reverse the decree of the Prin- 
dpd Sudder Ameon, and give the plaintiff a 
deeree for the amount agreed upon in the 
koboolent. 

The appeal will be decreed with costs. 



The 15th July 1864. 

Pre Rent : 

Tlo Ilon'ble G. Loch and 
W. S. Sfeton-KaiT, Ju:i(jeB. 

Boottdary dispute — Vitle — Power of 
sonaindars to alter boundarlea of 
pe« fiaanently settled estates. 

Cases Nos. 336 to 338 of 1863. 

Refjular Appeals from a decision panned hy Mr, 
Jt. IT. Russell, Judge of Midnaporey dated 
tJ^ 6fh April \SQ^. 

Ramchuuder Banerjee (Defendant) 
Appellantf 

versus 

Muddunmoliun Tewaree (Plaintiff) 
Respondefit. 

Mr, R. y. Allan and Bahoos Kishen Kishore 
Ghose and Mohesh Chunder Chawdry for 
Appellant. 

Bahoos Unnoda Pershad Banerjee and Dwarka* 
fiauth Mittsr for Respondent. 

Suit laid at rupees 5,920-2-4. 

When litifirants claim as stran^rs, and the question 
resolves itself into a boundary dispute, the title of the 
plaintiff is not, except under very peculiar circumstances, 
open to attack. But where the plaintiff sues for 
possession of property in tiie defendant's bands, not as 
forming part of another estate, but as having t%ht 
thereto under a superior title, then the defendant haa 
a ri((ht to call the plaintifiTs title in question. 

Zemindam have no authority, without .the sanction 
of Government, to alter the boundaries of their perma- 
nently settled estates, and to transfer villages from one 
zemindaree to another. Such an arrangement is of 
no binding effect^ except between the parties who have 
Qiade it. 

Loghy J, — The plaintiff is the heir of the 
late Hureeperahad Tewaree, adopted by his 
wife Soondur Eoomaree, under a permisBion 
left by her husband. These suits are brought 
to recover possession with mesne profits of 
certain villages of Lot Gungpore, which the 
defendant, as pui^chaser of the rights and 
interests of Soondur Koomaree in Lot Gunga- 
pershad, has appropriated. 

The facts admitted by both parties are 
those. There are two estates paying revenue 
to Government in the Collector's Rent Roll : 
one Lot Gungpore, Ko. 289 ; the other. Lot 
Gungapershad, No. 290. The proprietors 
of these estates were two brothers, Gudadhur 
and Hureepershad, each holding a moiety of 
either Lot and making collections in com- 
mon. On the death of Gudadhur, his widow, 
Chumpa Koomaree, succeeded, and on the 
death of Hureepershad, his widow, Soondur 
Koomaree, took poseession and adopted a son , 
the plaintiff. Lot Gungpore comprises 49 
Tillages, and Lot Gungapershad 37 villages. 
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For tlie purpose of facility of ooUecting their 
rent^ and to prevent dispntes, the two 
widows made the following private arranges 
ment. They divided the two zemindaree 
into 17 putaeei*, each putnee comprising 
tillages taken indiscriminately from one or 
other of the zemindorees, and of these put- 
nees, Cliumpa Koomaree took nine as her 
share, and Soondur Koomaree, the other 
eight. They held separate possessson of 
their respective shares thus formed, and 
made collections separately ; hut this arrange- 
ment was never sanctioned by the Kevenue 
Authorities, and the two Lots are horne in 
the Collector's towjee lo this day, as they 
were originally created at the Permanent 
Settlement. A regular butwara, on the 
application of Champa Koomaree, was subse- 
quently commenced ; but after the measure- 
ments had been made, further proceedings 
were quashed by the Kevenue Authorities. 

In Jeyt 1261, the rights and interests of 
Soondur Koomaree in Lot 290, Gungapershad, 
were sold in execution of a decree, and pur- 
chased by the defendant, appellant; and under 
his purchase he took possession of the whole 
villages of T^t Gungapershad, which fell 
within the share of Soondur Koomaree under 
the private arrangement, as also of the villages 
cf Lot (lungpore, which were in her posses- 
sion under tho same arrans;oment. And the 
object of the present suit is to recover pos- 
session of these villages of Gunj^pore, on the 
alles:ation that,, as defendants purchased the 
rights and interests of Soondur Koomaree in 
Lot Gungapershad only, he is not entitled 
to have possession of tho villages of Gund- 
pore. 

The objections raised to the claim are : \st, 
that plaintiflPs adoption is not valid, and, 
therefore, he has no right to sue ; 2nd, that as 
the private partition is binding on the parties 
who made it and their jrepresentatives, if 
plaintiff wishes to recover possession of the 
villages of Mouzah Gungpore, he is bound to 
brin^ an actiim to set aside that private 
partition, making Chumpa Koomaree and 
others, as well as present defendant, parties 
to the suit. 

We think that the plaintiff's title, rta. the 
validity of his adoption, cannot be questioned 
by the defendant in this suit. He comes 
into Court claiming certain villages as part 
of Lot Gungpore, an estate with which defend- 
ant has nothing to do. Had he brought 
his suit for the possession of Lot Gunga- 
pershad, then the defendant, as purchaser 
of the rights and interests of fiis adoptive 
mother, might fairly have put plaintiff to 



proof of the tith^ under which he brought 
his action. But the present suit is nothing 
but a boundary dispute. Plaintiff in effect 
says : — I am a proprietor of Lot Gungpore. The 
villages in defendant's possession, which ( 
claim, are villages of Gungpore. Defendant 
purchased the rights of Soondur KoooMrce 
in Gungapershad, and that purchase give^ 
him no right to the villages in Gungpore. 
The defendant's allegation is that, though ihe 
villages were originally in Gungpore, ihej 
were by private partition transferred to 
Soonder Koomaree, whose rights and interests 
I have purchased ; and until that private 
partition be set aside, plaintiff' has no right to 
claim the villages I hold under it. Plainiiif 
therefore claims the villages as appertaining to 
Gung[)ore, defendant to Gungaporsad. In such 
a case, we do not think, that the validity of 
plaintifTs adoption can be questioned, for, ia 
this suit, defendant cannot attack the plaintiffi 
right to Gungpore, and it is as proprietor of 
Gungpore he brings tins claim The proper 
rule for determining the point, whether a 
plaintifTs title can l>e attacked, appears to be 
this, that when the litigants claim as strang- 
ers, and the question resolves itself into a 
boundary dispute, the title of the plaintiff is 
not, except un.ier very peculiar circumstances, 
which certainly do not arise in this case, 
open to attack. But where plaintiff saes 
for possession of property in the defendant's 
hands,, not as forming part of another estate, 
but as having right thereto under a superior 
title, then the defendant has a right to call 
plaintiff's title in question. For supposiog, 
in tho piesent case, defendant were to succeed 
in disproving the adoption^ yet this would D9t 
prevent the action going on, for plaintiff would 
still be de facto proprietor of Guns:pore, and ^ 
long as he holds possession as such, he would 
still be entitled to bring actions for the reco?- 
ery of lands belonging to that estate which 
had been illegally alienated. 

With regard to the second point in the 
case, it is unnecessary for us to mention 
specially any of the documentary eviileuces 
produced by the defendant, for its object wds 
to prove the fact of a private partition, a 
fact fully admitted by the plaintiff. We 
roust, however, refer to one document brought 
to our notice by the plaintiff, rts. a decision 
of the Civil Court, dated 2nd December 1859, 
as shewing what the defendant considered ss 
falling within his purchase. He brought 
this action against Soondur Koomaree to 
recover possession of two villoges, Jote Bashon 
and Muddunbati in Lot Gnugapersbit^^ 
He claimed these under the butwara ma^^ 
by order of the Kevenue Authorities, which 
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botvara has beeu quashed, and his pleader 
putea that there was nothing inconsistent in 
\\da claim, for these villages were comprised 
inoaeof the putnees which full to Soonder 
Koomaree under the private partition. But 
in the same pntnee was a third village, 
Aonnndagharee, which properly l>elon«;ed 
to Gnngpore, and to this the defendant laid no 
claim. He claimed the other two villages, 
it is laid, as being included in Jiis auction- 
pnrdiase ; why did he not claim the third, 
if it formed part of one of the putnees assigned 
to Soondur Koomaree ? and he had, as he 
alkg^, purchased all her rights and interests. 
TtoM judgment, however, is not material 
Ut tiie present ease. What we have to as- 
'certain is the extent of the defendant's 
parehAse in execuuon, and see whether he is 
eatitled to all the bt^nefits of the private 
partition admitted by both parties to have 
beea made by Chumpa Koomareo and Soon- 
dur Koomaree. 

On ^e first point, we think, there can be 
no qaestion. The defendants purchasetl the 
rights and interests of Soondur Koomaree 
ia Lot Gungajiershad, No. 290, as it stood in 
the Collector's register. He did not purchase 
any of her rights and interests in Gung- 
pore^ and, therefore, under the sale, he is 
not entitled to hold any of the villages of 
that Lot. Then, as to the second point, as 
the private partition between the ladies was 
never sanctioned by the Revenue Authorities, 
we can look upon it only as an arrangement 
made by the parties for mutual convenience 
to enable them to collect rents without dis* 
pates. Zemindars have no authority, without 
the sanction of Government, to alter the 
boundaries of their permanently settled 
estates, and to transfer villages from one 
zemindaree to another. It is against the 
polk)? of the Revenue Laws to allow of such a 
pnwtice, for, if permitted, it would lead to 
endless confusion and complications, and, 
therefore, any arrangement such as the one 
before us, is of no binding efifect, except be- 
tween the parties who have made it. Had 
the defendant purchased the rights and 
interests of Soondur Koomaree in both zemin- 
daries, he might have elected either to abide 
by the present arrangement, or to have sought 
recovery of lior moiety in both estates; but 
as he has purchased her rights in Lot Gunga- 
perahbad only, lie has dearly no right 
to any portion of the lauds of Gungpore ; 
and he must either content himself with the 
wMe villages of Guugapershad held by 
Seoadur Koomaree under the private parti- 
tioa, or, if so advised, he may give up a 
moiety of these, aud sue to recover possession 



of a moiety of other villages of that TiOt now 
in the possession of Chumpa Koomareo under 
that same arrangement. 

But it is urged that the private partition 
cannot be disturbed by the plaintiff, sanction- 
ed, as it has been, by the decision of the lato 
Sudder Court on 27tfi June 1857, and fiir- 
ther that as plaiuliff is entitled, und(ir any 
circumstances, only to a moiety of Gungpore, 
he cannot sue for the ppssossion of the whole 
villages. Plaintiff, however, does not seek 
to disturb the private partition. He in fact 
refits his claim upon it. He claims the wholo 
villages, because he says, in effect, there is 
an arrangement between me and Chumpa 
Koomaree, by which she has possession of 
the wholo of certain villages in Gungpore, 
to a moiety of which I am legally entitled , 
and she has given me up instead her half 
share in the villages of Gungpore now in 
suit; and so long as this arrangement conti- 
nues, my claim to the whole of each village, 
partly in my ownright, and partly as repre- 
senting her, cannot be disputed. We think 
this to be the right view of the case, and we 
affirm the decisions of the Lower Court, aud 
dbmiss the appeab with costs. 



The loth July 1864. 

Present : 

The Hon'ble G. Loch and.W. S. Seton-Karr, 
. Judges, 

&emaiid — Sections 351 and 39^ Act 
VUX of 1S59. 

Case No. 2806 of 1863. 

Special Appeal from a decision passed by the 
Principal Suddtr Amecn of Sylhety dated 
the loth July 1 863, modifying a decision 
of the Moons iff of that District, dated tk* 
2\st March 1863. 

Bam Chunder Goopta (Plaintiff) Appellant, 

versus 

Bhagessur Surma and others (Defendants) 
Respondents. 

Baboo Mohinee Mohun JRoy for Appellant. 

Baboo Khettur Mohun Mookerjee for 
Respondents. 

Section 85 1 Act V III of 18i9 is meant for those cisea 
in which a Lower Goort has disp jsed of a case on a purely 
preliminary point. Where abundant evidence has been 
taken, if the Lower Appellate Court thinks any further 
evidence or enquiry necessary, ita proper course is, rtot 
to get rid of the case by remanding it to the Lower 
Court, but to frame an issue and to refer the same to 
the Lower Court for trial under Section S54. 
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SetoH'Karr, J, — The first point argued is 
that tlie Lower Appellate Court has been led 
away by placing too much reliance on- the 
decree of May 1856; but thia point is of 
no weight, inasmuch as there was other eTi- 
d(mcc in the case on which the Court relied. 

The next point is that the Conrt should not 
haye remanded the case under Section 351 
of the Civil Code, but should have retained 
it on its own file under Section 354. 

After hearing the pleader for the respond- 
ents, we are opinion that there is weight in 
this argument. Section 351 is meant for 
those cases in which a Lower Court has dis- 
posed of a case on a purely preliminary 
point, without going into any of the merits, 
so as to exclude evidence of facts essential 
to the rights of the parties. 

But, in the suit before us, abundant evi- 
dence had been taken, and if the Lower 
Appellate Court thought that any further 
evidence was necessary, or that a further 
enquiry was essential, the proper course was 
for the Principal Sudder A meen, not to get rid 
of the case by returning it to the Moonsiff, 
but to frame an issue, and to i*efer the same 
to the Lower Court for trial, strictly in accord- 
ance with the provisions of Section 354 
These forms of procedure are not mere techni- 
calities. They are substantial and essential 
parts of the trial of a case, and the object of 
such a Section is clear. It is intended that 
the Appellate Court, which requires furtl)er 
evidence, shall retain the case on its own file, 
shall keep an oye on, and feel interest in, 
the same, instead of losing sight of the 
matter, and thus, in all probability, causing 
additional delay in the ultimate settlement of 
the litigation. 

TVe reverse that part of the order of the 
Principal Sudder Ameen, which directs that 
the case shall be remanded to the Moonsiff, 
and direct that he re-call the case to his own 
file, framing an issue for the Lower Court 
and keeping strictly within the provisions of 
Section 354. 



The 15th July 1864. 

Present : 

TheHon'ble G. Loch and F. A. Glover, 
Judges. 

Plea of Iilmitation — SeyUiters of 
Gbakeran &ands. 

Case No. 3283 of 1863. 

Special Appeal from a decision passed by the 
Additional Principal Sudder Ameen of East 
Burdwan^ dated the ZUt Augmt 1863, revers- 



ing a decision of the Moonsiff of that Dis- 
trietf dated the 29th August 1862. 

The Collector of Knst Burdwan (DefendaDt) 
Appellant, 

versus 

Sheikh Iradad All and others (Flaintifs 
and Defendants) Respondents. 

Bahoo Ki^hen Kishore Ghose for Appellant. 

Bahoo Dehendro Narain Bose and Annund 
Gopal Paulit for Bespondents. 

The allegation of tlie defendant that the tanks in 
dispute had been in hia pOj«8e85inn fur mnro than 30 
years, in reply to the plaintiflTs claim to recover posses- 
aion, waa held clearly to raiae the plea of limitation, 
thou|(h the actual words that the auit waa barred bf 
limitation were not used 

The Registers of Chakeran Lands are pnbllc recordi 
supposed to contain a correct list of the cb.ikeran linds 
in existence at the time of the Decennial Settlement. 

Loch, /.—-In this case the plaintiff seeks to 
recover possession of two tanks which tbe 
defendant holds possession of on the allega- 
tion that they form part of his chowkeedary 
chakeran lands. The Government has been 
made a party to the suit, and pleads that for 
the last 30 years these tanks have heen in the 
undisputed possession of the defendaot, 
chowkeedar, and his predecessor, as chakeran. 
The Lower Courts have given the plaintiff a 
decree, holding that no proof of the lands 
heing chakeran has been adduced ; that these 
tanks are not entered in the earlier registers 
of chakeran lands of 1810 and 1220 (1813), 
ttiough one is mentioned in the subseqneflt 
register of 1836; that the registers them- 
selves are no proof; and that, as limitation 
has not been distinctly pleaded against the 
claim, the mere allegation of long possession 
for 30 years, by way of recital, is not suffi- 
cient to raise that plea. 

The pleas urged in special appeal are : li/, 
that the Lower Courts admit the continued long 
possession of the defendant, and therefore the 
claim is barred by limitation ; 2nd, the 
registers of chakeran lands, prepared by 
authority and kept in the Magistrate's office, 
are public records, and^ as such, are evidence 
under Act II of 1855; 3ri, the Principal 
Sudder Ameen was wrong* io throwing tbe 
burden of proof on the defendant, and the 
decision rests, not on the evidence, but on 
conjecture. 

In this case we think the allegation of 
the Collector, that the tanks in question had 
been in possession of the defendant as chake* 
ran for more than 80 years, in reply to the 
plaintiff's claim to recover possessioD, deady 
raised, and was intended to raise, the pki 
of limitation, though the actual words that 
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the snit was barred by limitation, wore not 
used. It is stated that the present incumfcent 
has had possession of these lands as chakeran 
for at least 17 years, and that his predecessors 
held before him. As, however, no issue has 
been raised on this point, we must remand the 
case for the trial of the plea of limitation. 

We think it necessary to point out to the 
Lower Court that the registers of chakeran 
lands are public records, supposed to contain 
acorreotlist of the chakeran lands in exist- 
i at the time of the Decennial Settle- 
t. These lists, it is true, were prepared 
„„^^ time after that settlement, but they are 
not on that account to bo rejected as untrust- 
worthy, for they were prepar^^d with the 
knowledge of the zemindars, who had full 
opportunity of pointing out any misstatements 
that might have been made in them ; and 
they, particularly the earlier ones of 1810 
aad 1220, are appealed to generally by nil 
parties in disputes regarding chakeran lands 
asconclusive against one or other of the dis- 
putants, as the land in question is or is not 
entered in the register. 



The 18th July 1864. 
Present : 

The Hon'ble W. Morgan and Sumbhoonath 

Pundit, Judges. 

Sale in Bzeention — Snbseqaent in- 

combranoes by origrinal proprietor. 

Case No. 2867 of 1863. 
Speml Appeal from a decision passed hy the 
Principal Sudder Ameen of Sarun, dated the 
\UhJuly 1863, affirming a decision passed by 
the Sudder Ameen of that District, dated the 
lOth April 1863. 

Baboo Bhugoban Chunder Doss (Plaintiff) 
AppeUanty 

versus 

lallaThakoor Pershad and others (Defendants) 

Respondents. 
Bdoo Antind Chunder GImal for Appellant. 
Baboo Poorno Chunder Mookerjee for 
llespondents. 

The purchaser at a sale in execution of the rights of 
the original proprietor in a certain property pledged 
for the debt for which the decree executed was obtain- 
ed, cannot be held bound by any incumbrance created 
b]r the proprietor subsequent to the picge. 

Pundit, J. — Spkcial appellant having in an 
execution sale bought the rights of the ori- 
ginal proprietor in a certain property pledged 
for the debt for whicli the decree executed was 
obtained, cannot be held bound by any incum- 



brance created by the proprietor subsequent to 
the above pledge. The Lower Courts hold 
that, because the proprietor had executed 
another pledge prior to the one under which 
special appellant purchased, the second deed by 
the said proprietor is invalid, and so he could 
create incumbrances upon his property sub- 
sequent to the said invalid deed, and the 
special appellant, the purchaser of the ricrhts 
of the said proprietor, is bound to respect these 
incumbrances. The rights under the first 
pledge are not affected by any order in this 
oaae ; and because of the first pledge, the 
execution of the second does not become 
invalid, although the purchaser under the 
second pledge must be bound to respect the 
first pledge, and cannot object to the holder 
of it demanding his money against the pro- 
perty pledged quite irrespective of the second 
pledge. Those rights, however, are not at 
present under considerntion. The present 
dispute is merely between the phiintiff in this 
case, and the holders of zur-i-peshgees whose 
titles were created after the second pledge. 
In this view of the case we decree the appeal 
and the plaint of the special appellant, and 
reverse the orders of both the Lower 
Courts. 



The 18th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Bxecatton— Re-issae of process^ 
Xrragralarltjr. 

Case '^0. 3363 of 1863. 

Special Appeal from a decision passed hy the 
Officiating Judge of Behar^ dated the 2ith 
of July 1863, affirming a decision of the 
Principal Sudder Ameen of that District, 
dated the 21 st Hay 18d7. ^ 

Bishen Dyal Singh and others (Plaintiffs) 
Appellants, 

versus 

Sreemutty Khudeomun and others 

(Defendants) Respondents. 
Mr. 22. -El Ttvidale for Appellants. 

Mr* C Gregory and Baboo Unnoda Pershad 
Banerjen for Respondents. 

After the striking oflF of on execntion cape,- the 
omission to re-issue the proce<*se« required hy law, on 
the admission of a third party as decree-holder, is not 
a material irregularity in the case. 

Bayley J J. — In this case plaintiff sued on 
a deed of s«le dated the 9th February 1854, 
on the 23id February 1854, to recover pos- 
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session of land, and to set aside on account of 
irtegulnrity a sale made in execution of 
decree on the 29th November 1844, by 
which sale that land had passed to other 
parties. The prominent facts are these : — 

One Jungnl Sin<;h held a decree a^nst 
Munoruih Sing. Under it Mungul Singh 
attached tlie property in suit. Before it 
was brought to sale, one Mukhun Lai, who 
alleged that he had a decree against Jungul 
Singh, made an application to be substituted 
as decree-holder for Jungul Singh, and thus 
to have the boneiit of the sale in execution. 
This application, it is stated, was admitted 
by an order on the bock of the petition. 

The first Court held that the plaintiff's 
alleged deed of sale was collusive and fraudu- 
lent, and of rights that did not exist, and that, 
tlierefore, plaintifiTs suit to set aside the sale 
as irregular must be dismissed. An appeal 
was preferred from that decision. The Mu- 
tinies then occurred, and in them the original 
records were destroyed before the appeal 
was decided. By an order of this Court 
dated 1 0th December 1862, the Zillah Courts 
were directed to take secondary evidence of 
the existence of the decree. 

The Judge held that the decision below 
was not to be questioned, and that it need not 
be considered, and that there was neither fraud 
nor material irregularity. The plaintiffs 
appeal was accordingly dismissed by the 
Judge. PlaiulilT appeals specially. 

The grounds of special appeal in the petition 
are that tUe Judge has misconstrued the 
plaint, which, as well as the decree of the first 
Court, set forth the plea, which was proved 
by them, of irregularity, inasmuch as after 
J ungui Singh struck off his execution of de- 
cree cajic, Mukhun Lull could not be in loco 
of Jungul Singh as decree-holder, nor could 
he be so looked upon without re- issuing all 
the processes required by law, and that they 
had not been issued by him. 

In the first place we remark that the pleas 
were taken, and that the judgment of the 
first Court did deal with these three specific 
issues. But its finding being that there was 
no such kubala of 9th February 1844 as that 
on which plaintiff came into Court, the sale, 
whether regular or otherwise, could not bo 
set aside on plaintiff's suit. The first Court 
also found as a fact that the judgment-debtor's 
property had been sold in c3kecution more 
than nine years, aud there had been till now 
no question by any one as to iheir having 
prtsaed by the execution sale, and (hat there 
wag every presumption that the plaintiff's al- 



leged deed of sale purported to convey rights 
whicli, having been duly sold in execution, 
no longer existed. 

The Judge, as it appears and as we have 
before stated, concurred in this view geneml- 
ly, and specifically held that there was no such 
material irregularity as to require the reversal 
of the sale. Referring to the tenor of the 
decision of the Privy Council in the case of 
Mohesnarain Sin^h dated 9th December 
1862, we do not think that the omission to 
re-issue the processes after the striking off 
of the execution case of Jungul Singh, was a 
material irregularity in the caso, as Mukhun 
Lall had really taken his place under orders 
of a competent Court quoad that decree, and 
when that decree was executed nine year* 
before tliis claim was heard of, the necessary 
processes are found to have been taken out. 
We therefore see no validity in this objection. 

It is pressed on us at the hearing that the 
remand order requMing the Judge to take 
evidence and otherwise dispose of the case 
required him to re-try it on the merits <fe 
novoy and that he did not do so. But this is 
not in the petition of special appeal. 

The third point relied upon in support of 
the plea is that the Judge did not sufficiently 
consider all the grounds taken by the Princi- 
pal Sudder Ameen. We think, on the whole, 
that h« did, and, looking to all the facts of 
the case, we see no reason to interfere, and 
reject this special appeal with costs. 



The 1 8th July 1864. 

Present : 

The Hon'ble C. B. Trevor and G. CarapbeU, 
Judges, 

Jiirlsdiottoiir-Seotlon 14 Act VIXI 
of 1S59. 

Case No. 39 of 1864. 
Regular Appeal from a decision passed by 
JJaboo Tarakant Biddy Magar^ Principal Sud- 
der Ameen of Jessore, dated t/ie 7th Decem- 
ber 1863. 

Sreenath Dutt Chowdhry and others 
(Plaintiffs) Appelhnts, 

versus 

Doorga Doss Roy Chowdhry (Defcndanl) 

Jiespondtmt. 

BabooB Dwarkanatfi Milter and Unoohol 

Ckunder Mookerjee for Appellants. 

Suit laid at rupees 14,758-8. 

The afljudication couteinplated by Section 14 Act VIII 
of 1850 ia any ;nli«iclicali«)n wliich i« cffecnuil (iH ff* 
ver^ed by a coinitetent Com I. Const qiicntly, wliw * 
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•tmiiiary a<y i^^i^^op of a Reyeaoe officer charged with 
theaettlemeofc of boundaries declaree oertaiu land to 
bekog to a certain district, the land is de/acio placed 
is the jurisdictioa of that district; and while it so re- 



all actions regarding it must be brought in the 
Conrts of that jurisdiction. 

Camphelly J. — PtAiKTrFP sued in Zillah 
Jetaore for oertaia lands on the boandary be- 
tween ZtUabsJessore and Backergunge. Those 
latidft have been adjudged in the Revenue 
Courts of the officers charged with the settle- 
ment of boundaries, to belong to the defendant's 
e^te in Zillah Backergunge. On that ground 
the defendants demur to the jurisdiction of the 
Jessore Conrts, and on that gro.und the Prin- 
cipal Sudder Ameen has directed the return 
of the plaint. ^ 

We think that the Principal Sudder Amepn 
was right under the provisions of Section 14 
Act VI U of 1859. That Section provides 
that, " if the land have been adjudged by com- 
petent authority to belong to an estate, village, 
or known division situated in another juiis- 
diction, the suit shall not be entertained." It 
is contended that these words do not apply to 
asnmmary adjudication, not final, and liable 
to be reversed by regular suit. But it seems 
to us that, if such were the construction, the 
words would be mere surplusage, being notbing 
more than a declaration that a matter which 
has been already adjudicated by a competent 
Court shall not again be brought into question 
by a Court of equal authority — a declaration 
which would be wholly unnecessary and un- 
called for. We think, then, that the adjudi- 
cation contemplated by the words of Section 14 
mnst be any adjudication which is effectual 
till reversed by a competent Court ; that by 
the summary adjudication, the land in dispute 
is de fMtB for the time being placed in the 
Backergunge jurisdiction; and that while it so 
remains, all actions regarding it must be 
brought in the Courts of that jurisdiction. | 
This principle has already been set forth in the | 
decision of this Court of 1 3th April 1 863, | 
qaoted by the Principal Sudder Ameen. As 
there observed, in the event that the decision 
of the Court now having jurisdiction should 
decree the land in dispute no longer to belong 
to the estate, village, or known division in that 
jurisdiction, but to an estate, village, or known 
division in the other jurisdiction, then, from 
the date of the execution thereof, the land 
will pass to the other estate, village, or divi- 
doDf and the jurisdiction for all future suits 
will also pass . 

We disjaiss the appeal tviih costs. 



The 19th July 1864. 

Present : 

The Hon'blc G. Loch and W, S. Seton-Karr, 
Judges^ 

&emand. 

Case No. 29,56 of 1863. 
Special Appeal from a decmon p^'ssed by ihs 
Prinoipil Sudder Ameen of Hehary dated 
the \5th August 1863, reversing a decmon of 
the Moomiffof that District, dated the iiih 
Fehrnary 1863. 

liuchmuu Lall Doobey Gowally (Defendant) 

Appellant^ 

versus 

Hursohoy Lall (Plaintiff) Respondent, 

Mr, C. Gregory and liahoos Poor no Vh under 

Mookerjee and Kishen ^Sacca Mookerjee fur 

Appellant. 

Bahoo Kadernath Chatterjee for Bedpondpnt' 
Where the first Court dismissed » suit on the ground 
of limiution, and the Lower Appellate Court re ve sed 
that ocder and remanded the cise lo the firtt Court f<n 
trial on its mertts->UBLn that, if there i^as riiflficient 
evidence to enable the Appellate Court to dispose of 
the case on its merits, ihat Court should have tried the 
case as prescribed by Section 353 Act VI If of \9W', 
but that, if further evidence were required, the Court 
should have followed the rule prescribed in Section 
85 1 and following. . . , 

Loch, J. — Thk first Court in this case 
threw out the suit on the ground of limita- 
tion. The Principal Sudder Ameen reversed 
that order and remanded the case to the first 
Court for trial on its merits This order \a 
contrary to the rule laid down in Secti<»na 358, 
354, and following Sections of Act VIII 
of 1859, tor it does not appear that there wa» 
not sufiicient evi<lence on the record to admit 
of the case being disposed of on its merits b^ 
the Appellate Court ; nor does the Principal 
Sudder Ameen send back the ca^e to havtf 
the further evidence tiken ; but, having d' cid- 
ed the preliminary point, ho is glad to. get rid 
of the case fr<»ni bis file and pusses an illegal 
order. If evidence had b. en taken sufficient tor 
enable the Appellate Court to dispose of the 
case on its merits, it should try the case as 
prescribed by Sr-ction 353; if fuither evi- 
dence were required, the Court should follow 
the rule prescribed in Section 354 and follow- 
ing. The only ground for a remand such as 
has been made in this case, is wh'U there is 
no evidence recorded, and the fir.^t Court have 
disposed of the case on a preliminai*}' ('o!nt. 
We reverse the order of remand, and direct 
the Principal Sudder Ameen to restore this 
case to his own file ; and if there bo sufiicient 
evidence to enable him to dispose o the cast^ 
ou the merits, he will "disp^^se ol it \Vith6at 
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dday: if ho require further evideuco, he 
will proceed as the law directs* This appeal 
is decreed with costs. 



The 19th July 1864., 

Present : 

the Hon'ble H. Y. Bayley and E, JackioD, 
Judges. 

Mesne Froflts— Xiiablllty of Balrs^ 

Case No. 84H2 of 1863. 

Special Appeal from a decision passed by 
Mr, W. T, Tucker, Officiating Additional 
Judge of Behar, dated the Wth September 
1863, affirming a decision of Baloo Tara- 
hant Biddyasagur Bhutiacluerjee, Prin- 
cipal Sudder Ameen of that District, dated 
the 27th January 1863, 

Bhookdua Pattuck and others (Plaintiffs) 
Appellants, 

versus 

ShuDgur Bhamthee and others (Defendants) 
Eespondenis. 

Bahoos Chunder Madhuh Ohose and Kalee 
Kissen 8ein for Appellants. 

Mr, O, Gregory and Baboo Kissen Sucea 

Mookerjee for Respondents. 

The heira of a less-w wereheld liable for the mesne 
f rotits of an estate wliich ho held on an invalid title. 

Jackson, J. — This was a suit for mesne 
profits of 2^ mokurrurec tenure brought 
against the proprietor and the hoira of a 
lessee, Gbadee Loll, who had kept the plaint- 
iff out of possession of his mokurruree 
tenure until a decree for it was passed iu 
the Civil Courts. 

Both the Lower Courts have exempted the 
heirs of the lessee from all liability. It is 
now urged that they are liable to tlie extent of 
the profits #hioh Chadee Loll received from the 
estate, which he held on an invalid title. We 
tliink there can be no doubt that the lessee, 
Chadee Loll, is bound to reimburse to the 
plaintiff all the profits he received fk-om 
the estate, t. e, all sums collected by him 
beyond what he hhnself paid ns rent. It has 
been found and decreed in a Cinl suit that 
he had no title to that money and that the 
plaintiff was entitled to it. 

The Lower Court's decision is reversed 
and plaintifi'*s claim for mesne profits decreed 
against the heirs of Chadee Loll, to thu 
extant that it may be found that he has, as 
lease-holder, received them. The respondent 
will pay special appellait's costs. 



The 20th July 1861. 

Present : 

The Hon'ble G. Loch and W. 8. Seton-Ktrr, 

Judges. 

eoUeotlon of rent. 

Case No. 3034 of 1863. 
Sp'ieial Appeal from a decisis passed by Mr. 
J. 8. Hellf Principal Sudder Ameen ef 
Dacca, dated the Wth July 1863, affirming 
a decree of the Sudder Ameen of thai District, 
dated the 27th of August 1862. 

Nadirjununa Chowdhry (Defendant) 
Appellant^ 

versus 

Ram Chander Burma and others (Plaintifb) 
and others (Defendants) R^pandents. 

Mr. 0. Gregory and B^^ao Judomaih 
Mookeijee for Appellant. 

Baboos Pro$unm Koomar Sein and Luckkee 
Chum Bose for Respondents. 

Proof of actual damage U not necoasaiy In order \» 
sustain an action for an injunction to Mstrain th« 
defendant without any title nom coUeoting from the 
rvots of the plaintiflTs estate 2 annas rent over and above 
too full 16 uniias in the rupee. 

Seton-Karr, J. — This case has been very 
fully argued before us on the grounds that 
the plaintiff discloses no legal cause of action; 
that he does not show himself to have re- 
ceived any positive injury by the act of tho 
defendants ; that he merely hints at his an- 
ticipation of injury at some future day; 
and that the order of injunction is wrong 
and should be re-called. 

The facts ate that the defendants are le- 
gally in possession of an estate called 
Baghmara and are collecting the rents thereof ; 
but under color of an old farm once held by 
the person through whom they derive, the de- 
fendants are also collecting two annas of 
rent from the ryots of another estate called 
Joy Sing. It is not asserted that the de- 
fendants can show any title to any share is 
this latter estate. It is only urged that tlie 
lands of the two estates are intermixed, and 
that the plaintiffs only represent the in* 
teresU of 9 annas in the estate, the remain- 
ing shareholders not having joined them ia 
the action and having been made pro fornix 
defendants. 

Wo are of opinion that, even thongh no 
actual damage be shown to have been cau8(d 
to the plaintiffs, the action will still lie. The 
defendants not being able to show any tMe 
whatever to any Ittnds or to any sharsfl in 
Joy Sing Talook> are there simply, as troi- 
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poBsen, and the plaintiflb have a full right 
toaflk Ibr an order restraining them from 
the commission of acts whereby the interests 
of ttio rightfal shareholders of ihis estate 
may be prejadioed, and no one oan say how 
soon Bueli a prejadice may be cansed. It is 
obvious that if a person without any title be 
permitted to collect from the ryots two 
antiad of reat over and above the full sixteen 
•Mift in the Bupee, there is no saying how 
Boan diffloulties and oomplioationsf and injury 
to tiie lawful shareholders of the * 16 annas 
may not ensue. Eighteen annas cannot be 
collected where only one Bupee is due with- 
oat injury to some person, and the plaintiffs, 
as the persons liable to be affected, have a per- 
isct right to restrain the trespasiiers from acts 
dom witliout title or foundation in law and 
direetly tending to damage. 

Oa the understanding, therefore, that the 
iiijimction to the defendants is intended to 
re«brain them from collecting any rent from 
tke ryots of Joy Sing Talook as the rent of 
that Talook, we see nothing to call for our 
iatefbrence. An action of ejectment might, 
perhaps, have been the better way of trying 
the point at issue, but the present suit does 
diaelose a sufficient cause of action and may 
itaod. Appeal dismissed with costs. 



The 



The 20th July 1864. 
Present : 

Hon'ble W. Morgan and Sumbhoonath 
Pundit^ Judges, 

Oanid Vr«»paM— OamasTds (made of 
asseaeiorO 
Case No. 19 of 1864.. 
SpeM Appeal /rem a decision paesed hy Mr. 
James Reily, Principal Sudder Ameen of 
JDintyeporey dated the 6th Oetober 1863, 
00rminy a decision of the Sudder Ameen 
of tktA Diitriet, dated the Slst Jmuary 
1863. 

Soriutoollah Chowdhry and others (Defend- 
ants) Appellants^ 
versus 

tfodnr Bnx Chowdhry (Plaintiff) 
Beepondent, 

B(Aoo Mohinee Mohun Roy for Ap^iellants, 

Mdeajkiind^ruarain Bose for Respondent. 

IkkiaipttR aoMHUii sUUd by €aob of Mrveral witacsses 
Mtniiiagm averiigt of the toul amount, is not 
f ftmr modo of uuM^ag tbe amount of damages 
MMMbjrtbeplaiattfr inreapecstof tha iBJarf done 
WWm9^ ^ tdf-MendaiH'* oaitia. 



JiorysM, «/.^-Thb mode adopted by the 
Lower Appellate Court of aRoertaining the 
amount of damages sufttained by the plaintiff 
in respect of the injury done by the cattle of 
the defendant to the plaintiff's crops, is an 
improper one. The Court takes the amount 
stated by each of the witnesses of the plaintiff, 
(the witifesses being seven in number), the 
amount so stated varying from Rs. 1,428 to 
Us. 787. The Court then makes an average of 
the total amount and assesses the plaintiff's 
damage according to this aterage. The Court 
of first instance deputed a Commissioner to 
make a local enquiry at the place where tho 
damage occurred, and the report of that Com- 
missioner stating such damage at Rs. 250, was 
adopted by that Court. The Lower Appellate 
Court does not notice this portion of the 
evidence before the Court of first instance. Tho 
mode of assessing the damages adopted by the 
Lower Appellate Court is an improper one, 
which we cannot sanction. The credit and 
means of knowledge of each witness are assum- 
ed by it to be equal. Moreover, it enables 
to a great extent the plaintiff himself, and not 
the Clourt, to fix the amount of damages. 

We remand the case in order that the 
Court may determine, alter hearing the evi- 
dence to be adduced and satisfying itself 
concerning the credibility of that evidence, 
what amount oi damage was in fact sus- 
tained. 



The 20th July 1864. 

Present : 

The Hon'Ue W. Morgan and Sumbhoonath 
Pundit, Judges. 

Appeal— &emand — Ziooal Znvestig'a- 
tlon. 

Case No. 2850 of 1863. 

Special Appeal from a decision passed hy 
Mr, J, C. Dodgsony Judge of Mymensingh, 
dated the 20th August 1863, reversing a 
decision of the Sudder Ameen of that 
District, dated the ^th April 1863. 

Jeebun Kissen Roy and Ramjoy Roy 
(Defendante) Appellants, 

versus 

Dwarkanath Roy Chowdry (Plaintiff) 
Respondent. 

Baboes Romesh Chunder Hitter and Aehootuh 
D»y for AppeUantiv 
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t Mtboo Kt8&en Dtfid Hty tor Respondeat. 

An onler remanfling a cnse for re-tr al after a local 
inv«.stiffiiio;i is <>BC not within the competency of an 
Api>«llate Court to make. 

Such nil ofler is in eflfict a decretal order from which 
an ai^peal will lie. 

Morgan^ J.—Tbis suit was brought for the 
posscsgion of land. In ihe CotiiJ of first 
i iistanf'c it was held that the suit was barred 
by Hmitatfon On appeal, the Judge was 
of opinion that without a local inrcstigation 
vnd a map of thu land in dispute, it was 
impossible for him to determine whether 
or not the plaintiff was iu possession of the 
land at a certain time named, and conse- 
quently, whether or not his suit was barred 
by limitation. The Judge reversed the order 
of the Court of first instance and remanded 
the cnse for re- trial after a local investi- 
gation. 

This order of remand is not one which 
it was competent to the Judge, in our 
opinion, to make according to the provisiDns 
of t'ne Civil Procedure Code. Sections 351 
to 357 of the Code declare the powers of 
Appellate Courts for the remand of and for 
the taking of further evidence in cases. If 
the Judge was unable, upon the evidence 
l>efore him, to determine the question of 
limitation, he might have called for further 
f^vid^nce; or he might, it appears to us, 
ivider the provisions of Act VIII of 1859 
and Act XXI II of 1861, have himself direct- 
ed a local investigation. But his order re- 
minding the case for re-trial, is one which he 
was not authorized to make ; and unless we 
are prevented from interfering? with it by 
the provisions of Act VIII, we shall set it 
a.*<ide. The objection made under the 363rd 
Section of the Act is, that no appeal lies 
from this order of remand. The order is one 
by which the decree of the Lower Court 
is reversed and the case remanded. Such an 
order is a decretal order, having the effect pf 
a decree, inasmuch as it sets aside the decree 
of the Court of first instance, and it is not 
the less a decretal order because it further 
directs a remand. If the Juige had reversed 
the decree on the ground that the suit was 
not barred by limitatioa, and had thereupon 
remandf'd the suit, it could hardly have boon 
contended that such an order was not open 
to immediate appeal. Such orders are, in 
efibct, " decisions passed in regular appeal," 
from which a special appeal to this Court is 
gi^en by the 372nd Section of the Code of 
Civil Pi*ocednre. 

In our opinion an appeal lies from this 
* order, and our decision is in accordance with a 
decision which was cited, dated the 7th Angnst 



1863, by the Chief Justice and Mr. Justice 
Steer, in wlii<:h it was held that an appeal 
lies from a decree reversing a decision of tbs 
Lower Court and remanding the case to be 
tried on its merits. Such a decree, it was held 
in that case, is not an order within the mean- 
ing of Section 363 Act VIII of 1859. 

We shall allow the appeal. The order oC 
remand is rescinded, and the Judge will 
proceed under the provisions of the Code to 
olitaio such*further evidence as he may con- 
sider requisite, without remanding the case 
for re-trial to the Court of first inttancer 



The 20th July 1864. 

Preimi : 

The Hon'ble W. Morgan and Sumbboonath 
Pundit, Judg$$, 

Xilmltatlon -> Section 9 Aot ZZV of 
1S59— Frand. 

Case No. 17 of 1864. 

Special Appeal from a decmon pttssed by fhf 
Principal Su drier Ameen of Behnr, dated 
the 29th September 1 863. reversing a deci- 
sion of the Moonstffof that District^ dated 
the 21th February 1863. 

Sheikh Mi^ksood Ali and others (Defendants) 
Appellants, 

versus 

Sheikh Qowhur Ali and others (PlaintiflTn) 

RespomhnlB. 

Baboo Kishen Sueca Mooherjee for Appellants. 

Moulvie Synd Mfirhumut Hassan for 

Keepondents. 

The kind of fi'aud provided for by Section 9 Act XIY 
of 1859 w|ier0by, in comparing the period of limitation, 
provision is mude for extending the time in cases oi 
concealed fraud. 

Morgan, J, — The Lower Appellate Court 
takes for granted that the defendants hare 
been in possession, and in adverse possession, 
of 'the land for upwards of 1 2 years, and, 
upon this assumption, applies the 9ih Section 
of Act XIV of 18^ whereby, in compnting 
the period of limitation to be allowed to 
plaintiffs, provision is made for extending 
the time in cases of concealed fraud. That 
Section is iuapplicablo to the ciroumstancei 
of th<) present case. Jhe plainUffis a par- 
chaser from a widow, aud the pcftperty pur- 
chased is property belonging to her deoetied 
husband. There is no reason to euppose tliat 
thd widow or the plaintiff has been kept frsA 
the knowledge of their .rights by me«afl|pf 
fraud. The suj^Kwed finuidabnt. «inm>- 
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stances lo the cuse are these,-— that the de- 
fttfwiants, by meaas of Borae coUiision with 
othera^are supposed to bivc^ obtained possession 
oTtbe property originally by unfair means, 
iHui therefore to bold it fr luiuleutly. That is 
lot the Araud which the Section proirides for. 

The real quesfcion for decision in thi« case 
is as follows:— The plaintiff alleges thiit 
eertnin ticcadars held poises? ion of this pro- 
perty on behalf of the widow, paying rent 
U)herup to 1258, and that in 1259 the de- 
feodnnts fraud iilently obtained possession 
from the ticcadars. If the plaintiff can es- 
tablish the widow's po^^session by means of 
the ticcadars up to the year 1258, then this 
sait having boon lirou^ht within 12 years 
from thit time, the Law of Limitation is 
inapplica'^le. 

The case will be remanded, and the Lower 
Appellate Court, in deciding the question of 
limitation, should consider the proof offered 
(whatever it mey be) respecting the possea- 
Mon of the widow by means of the ticcadars 
▼ithmany periol short of 12 years before 
the commencement of the suit. 

Special Appeal No. 31 of 1864, connected 
with the plaintiflTs suit for declaiation of 
title, will be dismissed with costs. 



The 21 St July 1864. 
Present : 

The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge. 

Xrrlgratlon — Oamaares. 

Case No. 31 12 of 1863. ' 
%««/ Appeal fro/n a decision passed by Mr, 
W, r. Tucker, Officiating Additional Judge 
of Behar, dated the 2^ih July 1863, modi- 
jpng a decision of Baboo Tarrakant Biddia- 
saguKy Principal Sadder Ameen of that 
District, dated the 2\st August 1862. 

Puonun Sing (Defendant) Appellant^ 

versus 
Sheik Meher Ali (Plaintiff) Respondent. 
Jfr. J, Baptist for Appellant. 
Mr, C. Gregory for Respondent. 

Id a salt for damages for loss of cultivation by the 
bttttif </ a bank, \hn plaintiff is entitled, not merely to 
thenwtd^the land, but aUo to the profits of ciilti- 



: ul%f#^ Xf.- J^-rTjaifi is a suit for cutting 
tht,Wk of a rosj^^TToir in, the plaintiff '3 



land. The plaintiff claimed rupess l,6Ul-8 
113 the value of the produce which would 
hive grewn on the land irrigated by the 
roservoir, had the bank not been cut. The 
first Court awarded to the plaintiff rupees 
149-11-10, (with interest rupees 161), which 
is simply the rent of the land. 

Now the plaintiff's estimate is clearly too 
large, because to realize the 1,601 lis, the 
plaintiff would have hfid to defray the costs 
of cultivation and pay the expense of seed, 
&o. But to award merely the rent foi- the 
period during which the laud produced no- 
thing in consequence of the wrong done, is 
to estimate the damages on a wrong principle, 
because the plaintiff must not only have lost 
the rent, which he would have paid for that 
which was useless to him, but all his profits 
as tenant of the land. 

The objection that the damages had not ' 
be^n properly enquired into, appears on ex- 
amination to have been taken before the Judge 
by the respondent, who takes an objection 
before us by way of cross-appeal under 
Section 348. The case must therefore be 
remanded for a proper and full enquiry as 
to damages, and the Judge roust estimate, 
as well as he can, the loss which the plaint- 
iff has sustained, remembering always that 
it is not possible for the plaintiff to give 
precise and defirite proof of that which must 
be, in its nature, to a great extent uncertain 
and conjectural. 

The co^ts of this appeal will abide the 
result of the enquiry. 



The 2lst July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Sstoppel. 

Case No. 8471 of 1863. 

Special Appeal from a decision passed by 
Mr. F. J. Cockburn, Officiating Additional 
Judge of the 24 Pergunnahs, dated the Zrd 
October 1863, affirming a decision passed hy 
Baboo Pea/ree Lai Banerfee, Moonsiff of 
Maniokgunge, dated the I4th May 1863. 

Sheikh MuttaooUah and oth^B (Def^dants) 
Appellants^ 

versus 

Mussamnt Begum Bewab and others :. 
(Plaintiffs) iJ^*po»<^^«, ,. , •. ,,. 
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Moulvis Ajlahooddeen Mahomed tor Appellant p. 

Baboo Neel Madhab Sein for Respondents. 

Plaintiffs were held not debarred from obtaining cer- 
tain rights now, because they did not urge them when 
they bad no title to them. 

Jackion, J. — This was a suit to obtain 
possession of 8 cottahs 15 chittack»of land. 
The plaintiffs, mother and daughters of one 
Busheerooddeen, claimed this land by right 
of inheritance from Busheerooddeen, who, 
they say, inherited it from his aunt, Mabtah 
Bebee. The dafendants admit that Mahtah 
Bebee with hei sister, Ahtah Bebee, were 
formerly the owners of 15 cottahs of land, of 
which the disputed 3 cottahs 15 chittacks is 
the one-fourth portion, but they allege that 
Ahi-ah Bebee sold these 15 cottahs to one Nobo 
Khan from whom it came to Jameendar 
Khan, and, as Jameendar Khan's property, 
' it was put up to sale in execution of a decree 
and was purchased by defendants. Subse- 
quently, not being able to obtain possession, 
defendants brought a suit against Jameendar 
Khan and Ahtah Bebee, and in 1 856 obtained 
a decree, and in execution gained possession 
of it The defendants have in both Courts 
put forward this decree as a final and con- 
clusive adjudication of the right to the 15 
cottahs of land having vested iu Jameendar 
Khan, and by their purchase iu defendants. 

The Lower Courts have, however, found 
that that decree is no bar to the hearing of 
this claim; inasmuch as this claim is to obtain 
possession of the share of Mahtah Bebee, who, 
it is admitted, did not sell her rights ia the 
land and who was no party to the suit in 
whicli that decree was passed ; and as Mahtah 
Bebee's rights are admitted, the Lower 
Courts have decreed the plaintiffs claim to 
obtain possession of these 3 cottahs 15 chit- 
tacks as heirs of Mahtah Bebee. 

On special appeal it is said that Busheer- 
oodden, if no party to that former suit, was 
present at the hearing as a witness, and 
deposed to the execution of the deed of sale 
by Ahtah Bebee in favor of Nobo Khan; 
that one of the present plaintiffs, Mukhun 
Bebee, a sister of Busheerooddeo, was a 
party to the suit ; and that if they held any 
claim to the land in dispute, they should 
then have preferred it; not having done 
ap, their claim cannot now be heard. 

It does not appear that at that time Mahtah 
Bebee was dead. Busheerooddeu aud Mukhun 
Bebee had not at that time any rights 
to the land, which they could legally put 
forward. They hare since inherited Mahtah 
Bebee's rights, and they are not debarred 
now from obtaining those rights, because 



they di«! not urge them when they had no 
title to them. The decree in que<<tion itwM 
have been good against Mahtah Bebt» as 
well as Ahtah Bebee, had the fbrmer beA a 
party to the suit and concealed her njM. 
But Mahtah Bebee was no party to it. tik 
rights were not affected by the decree pa»«d 
in it, and it follows that phiniiffs' pressnt 
rights as her heirs are not affected by it 

The appeal must be dismissed with coiti. 



The 21st July 1864. 
Pre$eni : 

The Hon'ble G. Loch and W. S. Seton-Ian, 

Winpr (Proof of beinr)* 

Case No. 3259 of 1863. 

Special Appeal from a deci$ion patted fy tkt 
Additional Principal Sadder Ameen of 
BooghUj^ dated the 17 th Augutt 1863, afifm- 
ing a deeition patted hy the Moontiff o/ 
that Dittriet, dated the Zltt January 1803. 

Kalee Holdar (one of the Defendants) 
AppeUantf 

vertut 

Sreenm Ghose, for self and as guardian of 

Kishen Chunder Ghose. minor (Plaintiff) 

Respondent, 

Baboo Kithcn Suooa Maokcrjee for Appellaoi 
No one for Ilespondeut. 

It U not taAoieiit lor a Court to look In a man's (ael 
and to pronounce that he is a minor, the nu>re parti- 
cularly whea he has on other occasi'ms acted as a nu^. 
The Conrt should caU upon him iu produce direct 
evidence as to his age and come to n flndirg thereon. 

Locht J. — This case must be sent bnck for 
a proper investigation as to the age of Kishen 
Chunder. It is not sufficient for a Coart to 
look in a man's face and to pronounce that 
he is a minor, the more particularly when he 
has, on other occasions, acted as a major, sa 
we see that Kishen Chunder has done in 
bringing a suit jointly with his brother on 
24th December 1861, in which he sajs 
nothing of his being a minor, but tuea as •■• 
of full age. The Principal Sudder AaeevwiU 
call upon him to produce direct endence as to 
his age and oome to a finding dierooa< Tkt 
appe^ is decreed with costa. 

{ 
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The 2Ut July 1864. 

JPtesent : 

BwHon'ble Q, Loch and W. 8. Seton-Karr, 
Judtfed, 

fl» i iftrm »ti#tt of tltte— P<HwesskHau 

Case No. 8267 of 1868, 

Bp0dal Appeal from a decision passed by 
Moulhie Syud Ahmed Buksh, Principal 
Sudder Ameen of Sylhet, dated the 7th Sept- 
ember 1863, reversing a decision passed by 
Baboo Kaeeenath Dass, Moonsijf of Lush- 
kerpore^ diUi the \Qth May 1863. 

Jufisoda Bassee (Plaintiff) Appellani, 
vorsus 

Sheik Mahomed Fukeer and others (Defbnd- 
anta) Respondents, 

Bahoo Tarrueknath Sein for Appellant. 

Beboo Dwarkanath Hoat^jce for Respondents. 

Wkere a suit for confifmatioQ o/ title ia brought and 
diwntiod for want of proof of title, the Court need not 
6» iMo the queetion or posseislon. 

Jjsek^ J, — This suit waa brought for can- 
fimation of title and alteration of the thak- 
bnt Plaintiff claimed under a deed of sule 
frw* her husband, who some time previously 
bid purchased from the defendant's ancestors. 
The Lower Appellate Court finds that there 
is nn satisfactory proof of the original trans- 
ictioQ and consequently the plaintiff has no 
tide. 

In special appeal it is urged that, as plaint- 
iff oame in on possession and sought confirma- 
ti«i of title, and the defendant denied her 
^ possession, it was not sufficient to dispose of 
tlie qoestion of title ; but the fact of possession 
BhoQid have been gone into. This, we think, 
is vnnecessary. If plaintiff be found to have 
BO title, she has certainly no right to expect 
eooflrmation of title, which is the only thing 
ihe asks for ; and if she is in possession, she 
is so without title, and must be looked upon 
ss a trespasser. We dismiss the appeal with 
costs. 



The 22nd July 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Etf lit of Xemlndar In Trees grrown 
hj Tenant— Deolaratory Suit. 

Case No 3561 of 1863. 

Speeieil Appeal from a decision passed by the 
Ptimeipal Sudder Ameen of JUdnapore^ 
itted ike 2nd October 1868, reversing a 
ieision^ paesed by the Moonsiff of thai 
^ittriet^ dated the 2'drd May 1863. 



Sheik Abdool Robomaa (Plaintiff) Appellant, 

versus 

Dataram Bashee (Defendant) Respondent. 

Mr. J, Baptist for Appellant 
Baboo Nil Madhub Sein for Bespondent. 

A seminditr has a ri|;ht in the trees grown on the land 
hv the tenant; and although the tenant has a right to en- 
joy all the benefits of the growing timber during his oc- 
cupancy, be has no power to cut the trees down and 
convert the timber to his own use. The semindar may 
sue to have his title in the growing trees declared. 

Levinge f J. — This was a suit by a zemindar 
to be maintained and supported by a decree 
of the Court in his rights as zemindar to 
fruit trees grown on the land by the ryot. 
It is found in the suit that the lease is sUent 
as to rights ci timber. 

The first Court found that the ryot had 
no right to cut down the trees, but that he had 
a right to all the enjoyment of the trees as 
long as they should grow on the land. 

The Lower Appellate Court reversed that 
finding, and dismissed the pluintifl^s suit. ' 

We hold that the pluintiff had a right to 
bring this suit to have his title in the grow- 
ing trees d^lared, and obtuin a declaration 
from the Court that the pretentions of the 
ryot were not legal. 

We are of opinion that the xemindar has 
a right in the trees which the Court should 
maiittain ; and that, although the tenant has 
a right to enjoy all the benefits that the grow- 
ing timbers may aflbrd him during his ococi- 
pancy, he has no power to cut them down and 
convert the timber to his own use. We 
affirm this appeal with costs, upholding the 
decision of the first Court. 



The 23rd July 1864. 

Present : 

The Hoo'ble H. V. Bay ley and E. Jackson, 
Judg<fS. 

Special Appeal— STtdenee—&iflrbt of 
Water— Presompttoii. 

Case No. 3491 of 1863. 

Special Appeal from a decision passed by the 
Judge of Hehar, dated the 2Srd September 
1863, affirming a decision passed by the 
Principal Sudder Ameen of that District^ 
dated the 25M August 1863. 

Sreemutty Bundhoo Sookoolany (Plaintiff) 
Appellant, 

versus 

Maharaja Joy Prokash Singh Bahadoor and 

others (Deiendanis) /?^#jNmii<v»^.> 
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Messrs. W. A. Montriou and J. Baptist for 
AppeUant. 

Messrs. O. C. Paul and C. and G. Gregory 
and R. E. Ttvidale for Respondents. 

The omission to record an opinion on one of manv 
items of evidence '(<• ff^ •» Ameen*s report) is not such 
an error in law as to come wiibiii the scope of the pro- 
visions for specinl appeals. 

No presumptions of law in regard to rif;ht8 o( water 
are known in this country, but pr«)of of ancient reason- 
able user by particular recognized means is sufficient to 
give the right . 

Bay ley, J. — In this case plaintiffs sned for 
ibe maintenance of some earthworks by 
ivhich irrigation was seourei to him, and for 
damages. They alleged that the moonds were 
ancient and of long standing. The defend- 
ant denied these allegations. The Principal 
Sudder Ameen put in issue whether any, 
and which, of the alleged mounds had pre- 
viously existed, and whether there had been 
a customary user of irrigation by means of 
them. The Principal Sudder Ameen then, 
taking into consideration the evidence of the 
plaiatifi^s witnesses, and comparins^ the 
bunrey and Ameen's maps, the correctness of 
which latter it is stated '*the plaintiffs ad- 
mit/' and considering also the map and pro- 
ceedings of the Deputy Magistrate on alocal in- 
vestigation, and rel>ing also upon defendant's 
witnesses, decides that plaintiff's allegations 
were not proved, and dismissed his suit, 
llie Judge on appeal taking up the survey 
map and so tracing the courso of the river 
Tikaree and of a branch of it, and then com- 
paring the result aud general bearing with 
the Ameen's map, finds them to agree. The 
Judge then differs from the Principal Sudder 
Ameen as to the contradiction considered by 
the latter to exist in regard to the evidence 
given Jn this case and that in the Fouzdaree 
Court bv the same witnesses. He then finds 
as a fact on the evidence that the allegation 
that plaintiff and his ancestors had long made 
b&nds over the river was not proved ; further, 
that user of the water by such works had 
not been proved either for 12 or for 60 years. 
The Judge goes on to use these words: — 
'* Plaintiff says defendants destroyed his bands. 
" Defendants say they did not, for there were 
" none ; and I consider plaintiff has not at all 
" proved that there were such b&nds and that 
** they were destroyed ; and defendants have 
** proved their statements." 

The Judge, moreover, records *' that plaint- 
iff can have no right to make any hknd at 
all over any part of tho river," and relies upon 
passages^in the S. D. A. Reports, July 27th, 
1857, page 1824, and 28th November I860, 
page 30 1 , declaring certain legal principles as 



to easements, the lights of prescription. Mid 
reasonable ri^ht oC benefit in respect to wator 
running in a natural channel. The Judge 
concludes by iinding that plaintiff cannot 
claim any right to infringe defendants' 
reasonable use of the water by tfaeeuth- 
works which plaintiff wishes maintained. 

The Judge then concurs with the Principal 
Sudder Ameen in dismissing plaintiff's suit, 
and a special appeal is made by plaintiff. 

It is urged, — 

I. That there is a defect in the investi- 
gation in law affecting the d< cision on tbe 
merits in that the Ameen's report baa not 
been considered by the Judge. 

II . That the Judge has misapplied the 
law in regard to prescriptions and easements 
as to water in this case. 



Judyment. 

On the^r«^ point, it is quite clear to qs 
that the reasons for rejecting the Ameen's 
report have not been recorded by the Judge. 
He has merely referred to the map of the 
Ameen as to comparing it with the surrey 
map in respect to the beat ing and course of 
the Tikareo river and its branches. The 
opposite side have pleaded that the map and 
report of the Ameen are so fur one that the 
Judge, in considering the map, has also consi- 
dered the report; and that therefore no 
special appeal upon this point will lie. We 
think this is not so, because, as before 
remarked, the map has only been referred to 
incidentally, and the report not at all. 

But will a special appeal lie because tbe 
report of the Ameen has not been stated by 
tho Jud^e to have been considered by him ? 
We would here remark that every oth«T 
portion of the evidence appears to have b«'eq 
weighed and decided upon by the Judge. 
We have perused the i*eport of the Ameen, 
and certainly it is a full, careful, and as far 
as we can judge, an impartial report. The 
report of tho Ameen of his local investigatioa 
is of itscif legal evidence, and, in a case of 
this kind, if the Ameer be trustworthy aiil. 
intelligent, ev^idence of the most mutenai 
kind. But at the same time, it is to b« 
remembered that the local Magisterial anli 
Police Officers have also made local enquiries, 
and that their views are against plaiQtiFi|J 
claim. J 

We have been referred to a cise decide 
by Mr. Justice Steer aLd Mr. Justice Levin^ 
dated 1 5th August 1 863. But in that case^ tho 
Principal Sudder Ameen hid disregaided th« 
reports both of the Moonsiff and of the Avaa*^^ 
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who had recorded the results of their local in- 
Tcetigations, and the judgment (of the Prin- 
joipal Sadder Ameen) was almost bare of 
lesHHis. The state of the facts is not to this 
extent. 

Ve hare also got before us a decision of 
Mr. Justice Loch and Mr. Justice Glover, 
dated 8lh July 1864, where the case was 
remanded — ^the Court below " fixed the rates 
"simply on some exparte decrees for rent 
" and entirely ignored the three several reports 
"of the Civil Court Ameens, and the Prin- 
"cipal Sudder Aineen accepted the finding 
'• without remark," The Judges add — ** Now, 
<*had the Principal Sudder Ameen based his 
''opinion upon evidence as regards the rate of 
** rent leviable, we could not, on special appeal, 
''have interfered with his decision; hwi ex 
** parte summary decrees are no evidence at 
"all of the rate of rent leviable." 

Here there is no doubt that the Judge has 
considered evidence of witnesses and other 
evidence of local investigation and surveys, 
and it is only the one item of the Ameen' s 
report on which no specific opinion has been 
recorded. On the whole, we do not consider 
that, under the facts of this case mud with 
reference to the evidence and local investi- 
gation which have been considered, the 
omission to record a decision on the Ameen's 
report is sufficient ground to admit a special 
appeal, and the whole cuiTcnt of decisions 
is to the effect that the omission to record 
an opinion on one of many items of evidence 
is not such an error in law as to come within 
the scope of the provisions for special ap- 
peals. 

On the second point we need only ob- 
senre that the Judge's presumptions of 12 
aad 60 years are irrelevant. No presump- 
tions of law in regard to rights iu respect to 
water are known in tliis country. But the 
proof of ancient reasonable user, by particu- 
lar recognised means, is sufficient to give the 
right. 

Here, however, the Judge finds as a fact on 
the evidence recorded by him (and in the 
terms which we have before cited in invert- 
ed commas) that the plaintiff never had the 
aacient earthworks by which he alleges the 
reasonable user of tie water of the Tikaree 
was derived to his benefit, and that they were 
never destroyed. 

There being, therefere, no reason to interfere 
in special appeal on either of the grounds 
taken, although it would have been more 
wtisfectory if the Judge had fully given an i > 
opinion on the Ameen's report, we dismiss 
tMs special appeal with costs. 



The 23rd July 1864. 

Present : 

The Hon'ble Sumbhoonath Pundit and 
G. Campbell, Judges, 

Jnrtodlottoii—Seotioii 14 Act VXZX of 
1859— Surrey Awards. 

Case No. 3088 of 1863. 
Special Appeal from a decision passed hy the 
Principal Sudder Atmen of Beerhhoom, daU 
edthe \bth April 1863, affirming a deci- 
sion of the Moonsiffof that District ^ dated the 
2bth August 1862. 

Radhamadhub Banerjee (Plaintiff) Appellant^ 

versus 

Raja Damoodur Sing Audhaj (Defendant) 
Respondent, 

Baboo Romanath Bose for Appellant. 

Bahoos Greesh Ohunder Ohoss and Annund 
Chunde^ Bose for Itespoadcnt. 

An award of the Survey authorities U an award within 
the purview of Section 14 Act VI If of 1859. Where 
land id demarcated ad belonging to an estate in one 
district, it belonga de facto to Uiat Jurisdiction ; and as 
\ox\^ oa It so remains, the Court of another district has 
no jurisdiction to entertain a suit in respect of it, but 
may either reject the claim or return the plaint. 

Campbell, J. — This was a suit for land on 
the boundary between two districts. ITio 
Courts of Beerbhoom, after enquiry, have 
struck it off, on the ground that the land hns 
been demarcated hy the Survey Authorities 
in District West Burdwan; and under the 
provisions of Section 14 Act VIII of 1859, 
it has heen already decided by two Benches of 
* Reg. Appeal No. 6 of 1861' this Court on 1 Sth 
t „ „ No. 89 of 1864- April 1863* and 
18th July 1864t that an award of the Survry 
Authorities is an award within the purview of 
Section 14, that the land so awarded is de 
facto for the time in the jurisdiction of the 
district to which it has been attached hy 
such award, and that all actions must be 
brought in the jurisdiction to which it is so 
attached so long as it so remains. The only 
difference in this case is that it docs not 
clearly appear that there has been any con- 
tentious adjudication. Still we think that 
the land having heen demarcated in, an«l 
so declared bv competent authority to belong 
to and to he in the area of an estate, village, 
or known division situated in another District, 
the principle is the same ; that the land is 'ie 
facto in another jurisdiction; and that, while 
it so remains, the Beerbhoom Court rightly 
declined jurisdiction. 

* 2 Har's Reports, p. 485. 
t i4»te p. 360. 
O 
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As to the contention that the Courts should 
not have rejected the claim, but should have 
returned the petition, wo find that Section 14 
gives the Court the power either to reject or 
return ; and in the circmnBtances of this case 
decided after much enquiry, we think that it 
was rightly rejected. 

We dismiss the appeal with costs. 



The 23rd July 1864, 

Present : 

The Hon'blc C. B. Trevor and G. Campbell, 
Judges. 

Case No. 66 of 1864. 

Kegiilar Appeal from a decision passed hy 
Mr. C. S. Belli, Judqe of ^Rajshahye, dated 
the 19M Becemher 1863. 

Ranvjoy Muzoomdar (Plaintiff) Appellant, 

rersim 

Dr. C. M. Russell (Defendant) Respondent. 

JJahoos Mo^endra Lall Skome, Greeja Sunker 
Muzoomdar, and Essan Chunder Chucker- 
hutty for AppeUant. 

Mr, Ji* T, Allan and Bahoo Mohinee Mohun 
Roy for Respondent. 

Suit laid at Rs. 10,000. 

In a suit for <lnmage8 for an assault, it was fotmd that 
tlic defendant did not commit the assault on the spar of 
the moment, and the evidence served to show that the 
plaintiff's language and manner were not rmle and pro- 
vokiiij:. Hkld that, though there had been no serious 
personal irjury, and no ground for vindictivo damages, 
•^till it was a case in which full damag s commen- 
surate to the injury and annoyance caused should be 
awarded. 

Campbell, J, — TnT9 was an action of tres- 
pass, for assault and battery, and general in- 
jury to person, feelings, and reputation. No 
»pociai damage is alleged. 

We think that we may as well accept the 
Judge's finding of the facts in its main fea- 
tures. Bxrt we are not satisfied that on that 
finding the damages have heen properly assess- 
ed. It appears that plaintiff is really a 
person in a good situation in l.'fe and tlie con- 
fidential agent of many landholders and 
others. To such a person a personal assault 
of a liumiiiating character, committed in the 
presence of several persons with whom he 
was connected in business and otherwise, 
would, without doubt, be disagreeable in a 
high degree. And the assault seems to have 
been considerable, and wholly without excuse 
•B the part of the defendant. It appears 



that the defendant, a Buropean Doctor, was 
attending a native patient, And that the 
plaintiff (the partient's agent) had exprendl 
an opinion that the nek man was rather weaker 
rhan better, mils' remark ezeited the in- 
dignation of the Doctor^ (whose medidao the 
sick man seems to have declined to take), 
— he says because it was calculated to depress 
the sick man. Plaintiff says defendant's in- 
dignation was because he feared to loee hi» 
patient, owing to his (plaintiff's) advice. But 
be thnt as it may, it is clear that, as fonnd 
by the Judge, defendant did net commit the 
assault on* the spur of the- moment, but after- 
wards returned for the purpose of verbally 
attacking the plaintiff, and eventually laid 
hands on him and violently expelled bim from 
the house. The evictence scenw to^ show 
that, previous to this assault, plaintiff's 
language and manner were by no means rode 
and provoking. Under the circumstances, 
then, though there is no serious personal 
iDjury and no ground for the vindictive danjf- 
ages claimed by plaintiff, still we think that 
defendant is by no meane entitled to any 
special consideration •, that it is in no way a 
case for upminal damages ; and that full dam- 
ages commensurate to the injury and annoy- 
ance caused should be awarded. In this 
view, in modification of the Judge's order, 
we award to the appellant as damages Bs. 30O 
with costs of both Courts in proportion to 
the amount deweed. Defendant is to pay 
his own costs. 



The 23rd July t864. 

Present: 

The Hon'ble C. B. Trevor and 0. Campb^, 
Judges. 

bease (by bolder of appanagre)— Main' 
tenance— MininfiT Ziease. 

Case No. 2508 of 1863. 

Special Appeal from a decision passed hy 
Captain /£, M, Boddam, Deputy Commis- 
sioner of JSazareehanyh, dated the 6th April 
1863, reversing a decision of Gttszuffer 

. AH, Moonsiff of Khurruckdea^ dated the 
30ehMareh 1861. 

Messrs. Gordon, Stuart & Co. (Defendants) 
Appellants, 

versus 

Tikaitnce Scobas Kowaree and another, 
(Plaintiffs) Respondents^ 
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ifoMr«. H. V. BoyM, T. T, Forfm, and C. 
Stmdersm, and Baboo Ban&^madhui Bmerjee 
far Appeilants. 

Jfr. C. Gregory and Mouhie Syud Murhum- 
ut Rossein for Respondents. 

Xbongli the lioAder of a yoaoger brother's appanage 
bis no power of complete and absolute alienation of 
property of which ho has only a Kmited tenure for main- 
tounce, still a lease granted by him is good as between 
him aad the grautee and those daiming under the 
grantor, at least daring the grantor^s life. 

Mhiing leases, like leases for building, are among those 
wfaidi the lieguUtioDs particularly favor as being in 
their aatore such as to require a long time for profitable 
wvrking. 

Ompheli, J, — This is a suk by tke holder of 
a Baj estate to set aside a mokurruree lease of 
i-crtain lands, granted by the holder of a 
younger brother's appanage, (or Bubooana 
€fitate for maintenance carved out of the main 
estate,) to the Bengal Coal Company for 
mining purposes. 

The Judge seems to have nds-staied the 
daim as being to recover tKe property on the 
ground of breach of the conditions of the 
tenure. Plaintiff simply seeks to declare the 
lease void as derogatory to his rights and 
injnrious to the property, since, he says, by 
the digging of coal the land will be spoilt 
The decision of the Court below is not very 
dear or satisfactory. But we think we must 
take it, as found, that the holder of the appan- 
age has no power of complete and absolute 
alienation of the property which is granted in 
a limited tenure for maintenance and is sub- 
ject to reversionary rights of tho head of the 
fiunily under certain circumstances. 

Still, even assuming that to be so, we do 
not think that the plaintiff is entitled to void 
this lease during the tenure of the grantor. 
The tenant in possession of an estate on a 
somewhat limited tenure, has certainly the 
right to grant in good faith certain leases. 
And miniDg leases, like lenses for building, 
are among those which the Regulations parti- 
eolarly favor as being in their nature such as 
to require a long term for profitable working. 
For aught we know, tho grantor's tenure 
ittay last for a t^rm practically infinite. It 
i» not alleged that the property is let at an 
madeqnate rent so as immediately to defeat 
the object of the tenure, €iz. maintenance. 
Indfar from injuring the property, we have no 
doubt that by raining its value is best develop- 
ed. In the absenoe, th<'n, of any immediate 
injury to the plaintiff, we do* not think that 
the mere grant of a lease of portion of the land 
on tenure, perpetual as between the grantor 
and the grantee, (that is, we must consider 
^ last as long as the grantor's tenure lasts) 
gives the plaintiff a right to annul the lease. 



We consider that for the life of the grantor 
at any rate, if not longer, it is good. And 
in modifictftion of the order of tho Court 
below, we dismiss the prayer to annul the 
lease, hnt declare that the lease h only good 
as between tho grantee and the grantor and 
those claiming under the grantor, but shall 
not hereafter prejudice any rights in tho 
property which may accrue either to the 
plaintiff and his repiesentatives, or to the 
descendants of tho grantor or any one else 
claiming in right independent of the grantor, 
nor any claim on account of iujury to the 
purposes of tho tenure, which may ariso after 
the death of the grantor. Each party will 
bear its own <iosts in all the Courts. 



The 23rd July 1861. 

Present : 

The Hon'blc G. Loch and W. S. Seton- 
Karr, Jitdges. 

Section 246 Aot VXXX of 1859— Suit 
to ostalillsli title— Appeetl—Ziimlta^ 
tion (Section 14 Act XXV of X859). 

Case No. 3328 of 1862. 

Special Appeal from a decision passed hj Mr. 
6\ -S. Belliy Judge of Rajshahge, dated the 
2nd October 1863, reversing a decision pass- 
ed by Bahoo Anund C/iunder Hanerjee^ 
Principal Sudder Ameen of that District j 
dated the 23rd July 1862. 

Kamdass Baboo (Defendant) Appellant, 

versus 

Messrs. R. Watson & Co. (Plaintiffs) 
Bespondents. 

Bahoos Sreenath Boss and Bhuggohutty Churn 
Ghose for Appellant. 

Mrn R. T, Allan and Baboo Mohiftee Mohan 
Boy for Respondents. 

An unsuccssful claimant, instead of brincriner a roj^iilar 
suit to cstabllbh his rlu^lit as provided by Section 216 
Act VIII of 1859, chose to lile an appeal ngain^tt iho 
order rejecting his claim. His appeal, though successful 
before the Lower Appellate "Court, haviufic been thrown 
out in special appeal a:* illegal under the Section above 
cited, he now sues to set aside the order rejecting his 
claim. Hkld that he was not entitled, under Seciion 14 
Act XIV of 1859, to deduct from the period of limitation 
the time during which the appeal proceedings were 
pending. 

Loch, J. — Tub property in dispute, Kismut 
Malencliy, belonged to Radhakisto Dass 
Chowdhry, and was sold in execution of a 
decree obtained apparently ap:ainjjt Radha- 
bullub, son of tho said Radliakisto, on account 
bf a debt due by Radhakisto, and it was 
purchased by tiio Messrs. Watson who 
obtained poBscBsion in April I860, 
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Bamdass Baboo, the appellant ia this case, 
obtained a decree agaiost Badhabullub on 
a bond given by him in July 1859, and 
proceeded to attach this property in exe- 
cution. 

Objections were taken by "Watson against 
these proceedings ; but the Principal Sudder 
Amcen overruled thoiji and directed attach- 
ment to be taken out on 10th May 1861. 
Watson appealed to the Judge, who reversed 
the order of the first Court on 28th Sept- 
ember 1862. A special appeal was prefer- 
red by Ramdass to the High Court, and 
on 10th April 1863, the order of tho 
Judge was reversed, it being held that the 
order passed by the Principal Sudder Ameen 
of 10th May 1861 was passed under the 
provisions of Section 246 of Act VIII of 1859, 
and by that Section there could be no appeal, 
the claimant* 8 only remedy being by suit to set 
aside the order. 

Watson has now brought a suit to set aside 
that order, and is met by the plea of limita- 
tion under Section 246, and the first Court 
lieid that the suit was out of time and could 
not be hoard, the provisions of Section 14 
Act XIV of 1859 notwithstanding. In ap- 
peal, the Judge h«ld the the word " suit*' 
ijsed in Section 14 'Act XIV was not to be 
limited to a regular suit, but comprehended 
litigation of any kind between the parties, 
and overruled the decision of tho Lower 
Court on the point of limitation, and then 
going into tho merits of the case, reversed 
the order of the Principal Sudder Ameen 
passed on 10th May 1861, and gave a decree 
lor plaintiff with costs. 

A special appeal has been preferred from 
tliis order — 1*^ on the ground of limitation ; 
2nd, as to the comparative rights of the 
l)arties to tho property. 

On the plea of limitation, it is argued b)' 
the appellant, tliat the appeal preferred by 
the phiintiff from the order passed by the 
Principal Sudder Ameen on 10th May 1861, 
was not a suit within the meaning of Sec- 
tion 14 Ac: XIV of 1859, and, therefore, the 
plainiiff was not entitled to a deduction of the 
time when those proceedings were pending. 
For the respondent, it is com ended that he 
was misled by the act of the Court, and, under 
such circumstances, he is entitled, as ruled 
by the Privy Co-incil in the case of Doorga 
Pershad Chowdhry, to have the benefit of 
Buoh error ; and secondly, that the word 
•* 6uit*' embraces all litigation carried on 
between tho parties for tho same subject- 
matter and is not confined to a regular suit 



We do not think the case of Dooi^ 
Pecshad Chowdhry appUoable to the present 
case, for the respondent was not misled by 
the Court in the first instance, but wilfully 
and deliberately acted illegally in filing an 
appeal which the law declared that he was 
not entitled to do. It is said that the claim 
made by Watson did not come under the 
purview of Section 246 of the Code of Proce- 
dure ; but the High Court, in their decision 
of 10th April 1863, have determined that 
point, which is not now open to question. 
Further, the pleader for the respondent, 
though making this allegation, is unable to 
point out any other Section of the law onder 
which he proceeded, or under which he was 
entitled to file a petition of appeal. 

Now, we find that Section 246 clearly 
lays down the law, and points out the mode 
of procedure to be adopted by a claimant^ in 
the event of his claim being rejected, in the 
following words : — ** The order which may l>o 
passed by the Court under this Section shall 
not be subject to appeal : but the party against 
whom the order may be given sblill be at 
liberty to bring a suit to establish his right 
at any time within one year from the date of 
the order y No words can be clearer than 
tho above, which distinctly tell the losing 
party that he is not allowed to file an appeal, 
but may, within a year from the date of that 
order, institute a suit to set it aside. Yet in 
the face of this distinct rule, Watson files 
an appeal, and because the Judge, instead of 
at once rejecting it, heard and passed an 
illegal order upon it, he says he has been 
misled by the Court I The meaning of the 
word **suit" in this Section of the law is 
unmistakeable. It can only signify a regu- 
lar suit to set aside tho order adverse to him, 
and yet Watson, instead of bringing a suit, 
files an appeal which the law expressly pro- 
hibits his doing, and then he claims the be- 
nefit of the riUe laid down in Section 14 
Act XIV of 1859, which rules that the 
Law of Limitation shall not apply '' when the 
claimant has been engaged in prosecuting a 
suit upon the same cause of action against 
the same defendant bond fide and with due 
diligence in any Court of Judicature which 
from defect of jurisdiction or other cause 
shall have been unable to decide upon it, or 
shall have passed a decision which on appeal 
shall have, been annulled for aey such 
cause." 

Now, without insisting at present that 
t'le word '^^ suit"' used in the above ppssage 
is limited to regular suits, we think that, 
in the case before us, it can only bear thai 
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agntfication, for the law (Section 246 of 
Act VIII) only allows a regular suit to be 
brought ; and were we to read the word as 
omprehending an appeal, how thoroughly 
inconsistent would the law be. It would 
iB effect say thus — You shall not bring an 
appeal to set aside the order, but you shall 
bring a regular suit for that purpose withia 
one year from the date of the order ; but 
if you wilfully disobey the law and file 
an appeal and so carry on litigation bond 
^and with due diligence, all the time that 
the appeal is pending shall not be counted 
against you. How such litigation can be 
said to be in good faitli, when the law pro- 
hibits an appeal and directs the claimant 
to proceed by suit, the Court do not under- 
stand. Under this view of the case, we think 
that the plaintiff is not entitled to take advan- 
tage of the provisions of Section 14 Act XIY 
of 1859, and having failed to bring his suit 
vithin one year from the date of the order 
passed by the Principal Sudder Amcen on 
10th May 1861, his present action is out of 
time, and his remedy barred by the Law of 
Limitation. We therefor^ reverse the order 
of the Judge and decree the appeal with 
costs. 



The 25th July 1864. 

Present : 

The Hon*ble H. V. Bay ley and E. Jackson, 
Judges* 

GoTemment Revenue — Sale — Pre- 
emption. 

Case No. 3503 of 1863. 

Special Appeal from a decision passed by 
the Judge of Sarun, dated the 1 Qth June 
1863, modifging a decision passed by the 
Principal Sudder Ameen of that Dis- 
trict, dated the 29th August 1862. 

Mussamut Wozeer Begum and others 
(Defendants) Appellants, 
, vers us 

MassamutFuzIoonisea and others (Plaintiffs) 

Respondents. 

Mr. J. Baptist for Appellants. 

No one for Resnondents. 

Sail by a zur-i-peshgeedar for GoTernment rev«nae 
|>*id by him on account of a share of an estate which 
the proprietor had sold to a third party and in res|»ect 
of whicb the plaintiff had already brought a suit under 
a (itl« by pre-emption. Hkij) that the propriet4>r was 
iwt tiiible from the date of his sale to the third party, 
tnd (hat, until the pre-emption suit was decided, the 
plaintiff could have no claim to recover the money from 
the purchaser. 



JacksoHy J, — The plaintiff, as zar-i-pesh- 
geedar, had paid into the CoUectorate the 
Oovernment revenue of one anna fourteen 
gandahs of Mouzah Butterlall, Purgunnah 

Goah, from 1258 to 1268, and now sought 
to recover from the defendant, the malik 
of the estate, the sum so paid on his ac- 
count. It appeared that the malik had 
sold that share of his estate in the year 
1259 to a third party. The plaintiff, ac- 
cordingly, made the purchaser a defendant 
also in the suit, and urged his liability also. 

The first Court found that plaintiff had, 
on the sale in 1259, set up claims to this 
share of the estate on his own account un- 
der a title by pre-emption, and had pre- 
ferred a suit under this title, which suit 
was still pending, and on this ground, held 
that the plaintiff could only recover from 
the malik defendant the rents due anterior 
to the sale. 

On appeal the Principal Sudder Ameen 
found that the purchaser had not been in 
possession under his purchase which was 
in contest, and on this ground decreed the 
whole claim against the malik. 

On special appeal it is contended for the 
maliky that he sold his rights in 1259, and 
that he is no longer liable for the revenue 
of the estate. We think the Lower Ap- 
pellate Court was in error. The proprietor 
or malik was not liable from the date of his 
sale to the third party. If the plaintiff's 
title by pre-emption is found to be good, 
he is himself liable for this revenue, and 
cannot recover it from any one. Until the 
pre-emption suit is decided, the plaintiff 
can have no claim to recover the money 
from the purchaser, and certainly he has 
no claim against the former ^nalik. 

The Principal Sudder Ameen's decision 
must be reversed, and the decree of the first 
Court awarding only the revenue paid prior 
to the sale confirmed. The plaintiff will 
pay the costs of the two Appellate Courts 
with interest. 
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Tke 25th July 1864. 

Present : 

The Hon'ble H. V. Bayley mi E. Jackson, 
Judges. 

ZUecution — MarsbaUingr of UaliUi- 
ties. 

Case No, 1820 of 1863. 

Special Appeal from a decision passed hy 
Mr. E. F, Lautaur^ Judge of Fatna, dated 
the 25th March 1863, modifying a decision 
of Moulvie Syud Suhhawut Jlossein, Prin- 
cipal Sudder Ameen of that District, dated 
the 9th December 1862. 

Musaamut Nowa "Koowar (PlaintifP) 
Appellant, 

versus 

Sheikh Abdool Ruheem and others (Defend- 
ants) Respondents, 

Baboo Kissen Succa Moolcerjee and Moulvie 

Syud Murhumut Rossein for Appellant, 

Mr, 0: Grejfory for ResponJenta. 

llie plaintiff had a lien on throe estates belonging to 
his debtor, and a third party having obtained a decree 
^or money due from the same debtor, recovered his 
inonev by the sale of one of the plaintiflTs throe mort- 
gaged estates. Held that the sale did not release that 
estate from the mortgage, but that it forced the 
plamtifFto take measures in the first place to recover 
the amount due to him from the remaining estates 
included in his mortgage deed, and that, if any balance 
remained after he bad realized all he could from these 
tw) remaining estates, he could then return to the third 
estate to recover the balance. 

Jachony J. — The plaintiff in this suit oh- 
tained n zur-i-peshgee lease of Martial Bazaar, 
6 annas in Mouzah Anoopnuggur, and 6 
annas in Mouzah Bank, for an advance of 
rupees 6,000 made to the defendants Ab- 
dool Buheem and Munnoo. Subsequently, 
the rights of those defendants in Martial 
Bazaar were put up to auction in execution 
of a decree oDtained by other parties, and 
purchased by Atwa Ram. The plaintiff 
now sues Atwa Ram to recover from him 
a proportionate share of the rupees 6,000, 
viz., rupees 1,800, which he alleges is 
recoverable specially from the Martial Bazaar 
property. 

The first Court decreed to the plaintiff the 
right to hold the Martial Bazaar property 
liable for the rupees 1^800. 

The Judge, on appeal, reversed this deci- 
sioU; holding that the mortgage deed did 



not specify any particular sums as recover- 
able from each of the three estates mortgaged, 
but that it bound the whole of the three 
properties liable for the whole or any por- 
tion of the debt, and that the plaintiff con- 
sequently still had his remedy both against 
the Anoopnuggur and Bank ostates, as well 
as against the debtors personally. 

The ground of special appeal is that the 
mortgagee is at liberty to realize any portion 
of the money due to him from any portion 
of the land mortgaged to him, and that he 
is consequently entitled to hold Martial 
Bazaar liable for this 1,800 rupees. 

It appears that, in this case, the plaintiff 
had a lien on three estates belonging to his 
debtor, and that a third party having obtain- 
ed a decree for money due from the same 
debtor, recovered his money by the sale of 
one of the plaintiff*s throD mortgaged estates. 
This sale does not release that estate from 
the mortgage, but it forces the plaintiff to 
take jneasures in the first place to recover 
the amount due to him from the remaining 
estates included in bis mortgage deed. If 
any balance remains after he has re- 
alized all which he can realize from 
these two remaining estates, he can then 
return to the third estate to recover 
the balance., No injustice is done to tho 
plaintiff by requiring him to take satisfac- 
tion out of funds which are within his power 
for this purpose, and so placed by the deed ; 
while, on the other hand, very gr«^t injustice 
might be done to other parties by allowing 
plaintiff to proceed against tho estate which 
has been already sold. The principle of 
equity on , this subject of marghalliug of 
liabilities is very clearly laid down in the 
Text Books, (Chajpter XIII, Story's Equity 
Jurisprudence.) 

It was stated during the argument on the 
appeal that the plaintiff had released his 
debtor from all further liability on the Anoop- 
nuggur and Bank estates, as the sums due on 
those estates had been recovered. The Jadge 
has very clearly proved .that this sum of 
rupees 1,800, now in dispute, was mortgaged 
on the whole of these estates. If, then, the 
plaintiff has entered into any new and snb- 
sequent contract, varying tho terms of the 
first contract, he cannot thereby injure tlia 
rights of parties who have succeeided to the 
interests of his debtor prior to the sub' 
sequent contract. 

We see no reason to interfere with tho 
Judge's decision, and dismiss this appeal with 
costs and intiiest. 
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The 25th July 1864. 

Present : 

The Hon'ble H. V. Bnyley and E. Jackson, 

Judges^ 
Liaiitatlan—lttortgragre— syeotment. 

Caso No. 3585 of 1863. 

Special Appeal from a decman passed hy 
fiahoo iladhuh Chunder Chowdhry, Addi- 
tional Principal Sudder Ameen of JDacca^ 
dated the 2Uh November 1863, reversing 
. a decision passed by Syud Saadnt Hossein^ 
Moonsiff of Naraingunge, dated the 20th Ho- 
tember 1862. 
Ram Coomor Sein and others (Defendants) 
Appellants, 

versus 

Prosunno Coomar Sein and others (Plaintiffs) 
Respondents, 

Baboo KalUe Mohun Doss for Appellants. 

Bahoo Anund Gopal Palit for Respondents. 

The rnlc that the date of expiry of the year bf grace 
is the date fiwni vhich a mortgagee's caune of action to 
obtain possession of the mortgaged estate is to be calcu- 
lated, applies only vrbere the mortga;ror remains in 
peaceable and nndistnrbed possession of the estate. Bat 
where the mortgagor is dispossessed and his title dispu- 
ted, and another person obtains possession of the estate, 
the possession of the new holder becomes adverse to both 
mortgagor and mortgagee. The mortgagee's cause of 
action against the new holder will count from the date 
ofl which the latter obtained such adverse possession, 
Qoless where the mortgagor contests the title of the new 
bolder and a litigation ensues between them, in which 
case the mortgagee is not bound to take action upon his 
mortgage nntil that litigation is decided. But if the 
mortgagor's title is rejected and his possession is dis- 
tnrb^ br an adverse one, the mortgagee's cause of ac- 
tion Against the new holder commences from the date on 
which the latter obtains possession on his title adverse 
to the mortgagor, which has been confirmed by the 
Courts. 

Jackson, J. — The plaintiffs, RamduUub Sein 
and others, heirs of Goluck Chnnder Sein, 
l)roaght this suit to obtain possession of 
certain lands. « They alleged that these 
lands were mortgaged to them in the year 
1830, by their then owners, Madhub Chunder 
Shurma and Cally Churn Shurma ; that the 
necessary proceedings, with a view to fore- 
close, were taken in the year 1856 ; that the 
nioH|;age not having been redeemed, they, 
plaintiffs, are now entitled to possession, and 
that they find that the defendants have by a 
false kabnla obtained possession of the land 
from their mortgagors. They now sue to 
dispossess the defendants and obtain possession 
themselves. 

The defendants deny that any such transac- 
tion ever took place. They assert that the 
mortgagees never had any title to these lands ; 



that the lands had bcerf purchased in the 
names of the mortgagors, but that so far back 
as 1830, there was a lawsuit between (hem and 
the Surmas as to the title to this property, 
and that this was finally decided in their, 
defendants', favor on appeal in the Sudder 
Court in 1837 ; that from that time to this^ 
defendants have been in possession of the 
land.s, and that, therefore, even if the trans- 
action did tdke place as alleged, still the 
plaintiffs suit is barred by limitation. 

The Moonsiff held that the plaintiff was 
barred by limitation on his own admissions ; 
that his mortgage was by his own account 
redeemable in 1831 ; that his cause of action 
on the mortgage, consequently, arose in that 
year; and 12 years having elapsed, his suit 
was barred. 

The Judge, on appeal, was of opinion that 
this view of the law was erroneous ; that 
the plaintiffs were not bound to foreclose the 
mortgage immediately the amount lent upon 
it became due ; and that the plaintiffs having 
foreclosed and having now brought their suit 
within 12 years of the date on which the 
year of grace expired, their suit was not 
barred by limitation. The Judge, accord- 
ingly, reversed the Moonsiff*s decision and 
remanded the suit for investigation on the 
merits. 

The defendants prefer this special appeal 
from that decision, and contend that their 
possession has been adverse to the plaintiffs* 
mortgagors, and it follows adverse to the 
plaintiffs ; that they have held such adverse 
possession for more than 1 2 years, and that 
tlio plaintiffs' suit shbuld, therefore, bo dis- 
missed under the Law of Limitation. 

The question to be decided is, "When did 
plaintiffs' cause of action arise ? They have 
alleged that the date of expiry of their year 
of grace is the date from which the cause 
of action should be calculated. This may 
be the rule in those cases where the mort- 
gagor remains in peaceable and undisturbed 
possession of the estate mortgaged. But 
that rule no longer stands good when the 
mortgagor is dispossessed, and his title dis- 
puted, and another person obtains possession 
of the estate. Tlie possession of this new 
holder becomes a possession adverse to both 
the plaintiff's mortgagor and to the plaint- 
iff, the mortgagee. If the mortgagee sub- 
mits to this possession for more than 12 
years, he loses his right to contest the title 
of the new holder. His cause of action 
against the new holder arose on the date on 
which the latter obtained such adverse pos- 
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session of the mortgaged csttite. Circum- 
stances may occur wliich will defer the mort- 
gagee's cause of action. If the mortgngor, 
for instance, contests the title of the new 
holder, and a litigation ensues between them, 
the mortgngee is not bound to take action upon 
his mortgage until that litigation is decided. 
iJut if the mortgagor's title is rejected, and 
his possession is disturbed by an adverse one, 
the mortgagee's cause of action against the 
new holder commences from the date on 
which the latter obtains possession on his title 
adverse to the mortgagor, which has been 
confirmed by the Courts. This is the law on 
the subject which has been laid down in the 
Privy Council, Prannath Roy Chowdhry w. 
llookeea Begum (Moore's Indian Appeals, 
Volume Vll). The possession of the new 
holder may be adverse to the mortgagor, but 
still not adverse to the mortgagee. For in- 
stance, if he has purchased the rights and 
interests of the mortgagor, he would still hold 
those rights subject to tho lien of the mort- 
gagee. Looking to the facts, this is not the 
case with the property now under dispute. 
The defendants do not assert that they pur- 
chased from the mortgagor. They state that 
they purchased in the name of the mortgagor, 
and that on the mortgagee setting up a title 
adverse to theirs, they contested the title in 
the Civil Court, and obtained a decree con- 
firming their rights to the property. The 
plaintiffs have not denied the defendants' 
statements on this point. If they had, the 
Moonsiff would have raised an issue upon it, 
as he has raised issues on all the other dis- 
puted points in the case. Tho plaint in- 
cludes no statement uppn which these as- 
sertions of the defendants can be held to be 
denied. It states that the defendants obtain- 
ed possession under a false and collusive 
kubala. It does not say from whom this 
kubala was obtained. It is now said, on the 
hearing of this appeal, that the defendants 
obtained possession under a kubala from the 
mortgagors, but no date is given ; and the de- 
fendants distinctly assert Uiat they hold un- 
der no such title. And it is not shewn that 
even in the petition of appeal to the Lower 
Court, there was any allegation on the part 
of the plaintiffs that the defendants held 
under a title derived from the mortgagors. 

There is no doubt that tho defendants have 
been in peaceable possession of the estate for 
more than 1 2 years. They plead that plaint- 
iffs' suit is barred by limitation. It is for 
plaintiffs to shew that they are within time, 
and that their cause of action has arisen with- 
in that time. They have not shewn this. 



Their suit is, consequently, barred by Umit- 
ation Tho Judge's order must be reversed, 
and the suit dismissed with all costs and 
interest. 



The 25th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Jurlsdiotion— Bzeoution— Znterpreta- 
tlon of decrees. 

Case No. 3577 of 18G3. 

Special Appeal from a decision pamed ly the 
Judge of Behar, dated the Sth October 
1863, affirming a decision of the Principal 
Sadder Ameen of that District, duted tk 
ZOth March 1 863. 

Tareknarain Singh and others (Phuatiffs) 
AppellaniSf 

versus 

Puncha Singh and others (De^ndants) 
Respo)idents. 

Bahoo Kissen Succa Mookerjee for Appellants. 

Moulvie Syud Murhumat Jlossein for 
Respondents. 

A suit will not lie to enforce tho execution of a deme 
in another suit. The Courts must be left to intcr[»ret 
their own decrees. 

Jxtekson, J. — This was a suit to enforce 
the execution of a decree obtained in another 
suit. The plaintiff avtTs tliat under that de- 
cree he was declared entitled to possession of 
a certain water-course, although liis claim for 
damages for shutting up that water-course 
had been dismissed ; but that the Courts, 
in executing that decree, liad held that his 
whole claim had been dismissed. 

Both tho Lower Courts have held that no 
such suit will lie, Construction No. 1129 
barring it under the old Procedure, and Sec- 
tion 283 Act VIII of 1859 under the new 
Procedure. 

It is oontended in special appeal that this 
suit will lie; but we agree with the Lower 
Courts that it is inadmissible, and that the 
Courts must be left to interpret their own 
decrees in execution. The plaintiff admits 
that he might have preferred a special uppeal 
from the order in execution and thereby ob- 
tained his remedy, but that he neglected to 
do so. 

The order of the Lower Court being cor- 
rect in law, we cannot interfere, and dismiss 
this appeal with costs and interest. 
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The 25th July 1864, 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Conflseated property ~ Zilmitatlon — 
Section 20 Aot ZZ of 1859. 

Case No. 8516 of 1863. 

Special Appeal from a decision passed hy 
Mr. E. F. Latdour^ Judge of Patna^ dated 
the i\th August 1863, affirming a decision 
passed hy the Sudder Atneen of that Dis- 
trict, dated the \st April 1863. 

• Nundun Singh (Defendant) Appellant, 

versus 

Mussamut Bibee Koolsoona (Plaintiff) 
Respondent, 

Baboo Mohendro Lai Shome and Mouhie 

Murhnmut Hossain for Appellant. 

Mr. John Baptist for Respondent. 

Aeoording to Section 20 Act IX of 1859. a suit for 
poesessioo of conflscated property under tide must be 
Droa?ht within one year of attachment or seizure. Pro- 
ceedings to foreclose are not the suU contemplated by 
tint law. 

Bayley, J. — Iir this case the special appel- 
lant is a party claiming, under a mortgage, a 
right in the estate of one Golam Abbas, a 
rebel, whose property was confiscated. B[«*r 
plea urged here, now, is that limitation should 
ia this case be calculated from the date of 
proceedings for foreclosure- Both parties ad- 
mit that, if the limitation should be calculated 
from that date, the special appellant is within 
one year ; but if it be taken from the date 
of " attadiment or seizure,** the special ap- 
pellant is not within time. 

It is pressed on us by special respondent that 
the con^ated property was sold with notice 
of her mortgage. 

We observe that, on her claim being put 
before the Collector, it was ordered that when 
the confiscated property should be sold, there 
should be a mention of the claim (be-beain- 
davi) of this and other mortgagors and claim- 
ants. But in that proceeding there is no ad- 
mission of the validity or otherwise of the mort- 
gage. Now, it is shown that this suit was not 
brought within one year from "attachment 
or aeizare," and we read Section 20 Act IX 
of 1859 clearly to require that the suit for 
poesession under title shall be brought within 
one year of "attachment or seizure.'* The 
proceedings to foreclose are not the " suit** 
contemplated by the law cited. The la^ en- 
acts that all claims on title ehall, whatever be 
the title, be brought within the period specifi- 
ed. This suit, on the title of mortgage, 



not being so brought, is beyond time and is, 
therefore, barred by the law quoted. 

The special appeal is decreed and plaint- 
iff s suit dismissed with costs. 



The 26th July 1864. 
Present : 

The Hon'ble C. Steer and W. 8. Seton-Karr, 

Judges, 

Zilmitation— Salt asrainst Trustee* 

Case No. 3497 of 1863. 

Special Appeal from a decision passed by 
Baboo Gobind Chunder Chowdry, Principal 
Sudder Ameen of Beerbhoom, dated the 2Ath 
September 1863, reversing a decision of 
Mouhie Kadim Hossein Khan, Moonsiffof 
that District, dated the 23rd January 1883. 

Baoharam Chowdry and another (Plaintiffs) 
Appellants, 

versus 

Mahtab Beebee and others (Defendants) 
Respondents. 

Baboo Kissen Sueca Mookerjee for Appellants. 

Baboo Luckee Churn Bose for Respondents. 

In a suit by the purchaser of a share of a Mahomedaa 
1 idy in her father^s property against her brother, — 
Hkld that limitation could not apply, aa, while the 
property was in the hand^i of the brother, it was in the 
hands of a trustee and not in adverse possession. 

Steer, J. — The plaintiff is the purchaser of 
the share of Mofeezun, who was the daughter 
of FuttahAli, to whom the land in suit indis* 
putably belonged. 

The defendant is the wife of Mahomed Ali, 
the son of Futtah Ali, and she claims the 
property under a gift from Mahomed Ali, 
and pleads limitation in bar of the plaintiff's 
suit. 

The first Court found that limitation did 
not apply, and that the plaintiff^ who repre- 
sented the rights of Mofeezun, was clearly 
entitled to her share of her father's inheiit- 
ance. The Principal Sadder Ameen held 
that the plaintiff's suit was barred by Umita^ 
tion, and dismissed it. 

We think limitation cannot apply in thia 
case. The plaintiff is a purchaser two yeara 
ago from Mofeezun. It is not alleged that 
she received her share of her father's inherit- 
anco out of any other lands belonging to her 
father, and it is not even said that the father 
had any other lands than those which are in 
the possession of the defendant. Her ri<rht to 
her share in the property in suit cannot there- 
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fore be affected by limitation, as, while the 
property was in her brother's hands, it was in 
the hands of a trustee, and not in adveise 
possession. As there has been no limitation, 
and as it is clear Mofeezun has a right .to a Jrd 
share in the property of her father, and there 
is no other such property but what is in the 
defendant's possession, we hold that the Prin- 
cipal Sudder Ameen was quite wrong in dis- 
turbing the decision of the Lower Court, 
which decreed the plaintiff's right as the pur- 
chaser from Mofeezun of the share of Mofee- 
zun. We accordingly admit the special ap- 
peal, and reverse the decision of the Princi- 
pal Sudder Ameen with costs, and affirm the 
decision of the first Court. 



The 27th July 1864. 

Present : 

The Hon'ble W. Morgan and G. Campbell, 
Judges, 

Xtlmitation— Award nnder Act XZXX 
of 1848 — Xneffectnal Appeal. 

Case No. 48 of 1864. 

Special Appeal from a decision passed hy 
Mr, R. Ahercromhie^ Judge of Dacca, dated 
the ZOth April 1863, reversing a decision 
of Moulvie SyudAh-inedBuxKhan Bahadoor, 
Principal Stdder Ameen of that District, 
dated the 22nd March 1862. 

Ghohun Durbesh Chowdry and others 

(Plaintiffs) Appellants, 

versus 

Sham Kishore Boy and others (Defendants) 
Respondents. 

Mr. O. Gregory for Appellants. 

Bdboos Romesh Chund&r Mitter and Luckee 
Chum Bose for Respondents. 

Where a person appealed from an award of a Collector 
under Act XIII of 1848, which appeal waa strucTc off 
for default of prosecution, and he then sued to set aside 
the award, — IIeld that limitation commenced tu 
run from the date of the award, and not from the date 
of the order in the ineffectual appeal proceedings. 

Morgan, «/. — We think that in this case the 
Lower Appellate Conrt rightly held that the 
suit was barred by limitation, more than three 
years haying elapsed from the final award 
made under Act XIII of 1848. The special 
appellant relied upon certain proceedings 
taken by him by way of appeal from the 
Collector's award. Ho contended that, inas- 
much as the order in those appeal proceedings 
was within three years of time from the insti- 
tution of the suit, his suit was not barred. 
ThjE>se proceedings were proceedings ineffec- 



tually taken and conducted without due 
diligence by way of appeal. The appellant 
having taken certain stops to bring his ease 
before the Commissioner, (the latest of which 
proceedings, we observe, was more than 3 
years before the institution of the suit), fails 
to prosecute his appeal so as to bring his case 
to a hearing, and tho result was that the 
appeal was struck off the file by the Commis- 
sioner. That was the termination of the 
proceedings. 

We think that such proceediftgs ineffectu- 
ally taken and prosecuted without due dili- 
gence, and ending in an order by which the 
appeal was struck off the file, are not in Ihe 
same position as an appeal duly prosecuted to a 
hearing and ending in a judgment The 
effect of such proceedings seems to us to he 
nothing. The final award must be taken to 
be the award of the Collector, and three years 
must be counted from that date. 

The appeal is dismissed with costs. 



The 27th July 1864. 

Present : 

The Hon'ble H. Y. Bay ley and E. Jackson, 

Judges. 

Reoorda (destroyed)— Bzeontlon of 
former decree— Sepond Salt. 

Case No. 3602 of 1863. 

Special Appeal from a decision passed hy 
Mr. A. W. Russell, Officiating Judge ofBehar, 
dated the 2^th December 1863, affirming a 
decision parsed hy Moulvie Nazeerooddeeh 
Mahomed, Principal Sudder Ameen of that 
District, dated the ZOth September 1861. 

Mussamu t Nuzur Banco ( Defendant) Appellant, 

versus 

Hossein Ali Khan (Plaintiff) Respondent. ' 

Moonshee Abbas Ali Khan for Appellant. 

Baboo Kishen Succa Mookerjee for Respondent. 

Where the records of a case are destrojed, the plaintiff 
may prove his first decree and get the execution of it, 
but, on his inability to do so, he cannot bring a second 
stut for the same subject-matter. 

Bayley, «/. — This is a case in which the 
records being destroyed, the plaintiff brought 
a second suit for the same subject-matter, for 
which he had before got a- decree. Plaintiff 
has now got a second decree from the Lower 
Appellate Court, the Judge ol that Court 
having, in review, altered the judgment of 
his predecessor and finally decided in plaint- 
iff's favor. 
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Against this decision defendant appeals 
spedallj, urging— 

First. — ^That the plaintiff was at liberty to 
prove his first decree by secondary eyidence, 
if he could, and get the execution of it ; but 
when he was unable to do this, he was not at 
liberty to bring a second suit entirely de novo. 
It was urged that to admit plaintiff to sue 
ie novo, would be to allow every case to be 
nvopened from the first establishment of the 
Courts, and that this would be against all pol- 
icy of law and opposed to Section 2 A.ct 
VIII of 1 859, and the Circular Order dated 
a4th November 1857. It is further pleaded 
that that Circular Order was never intended 
by it to allow more than that those whose de- 
crees were destroyed, might, on proof that 
rach decrees had really existed, have them 
executed. We consider this objection valid 
on the grounds stated, and this would render 
it onneceesary to go into the second plea, <7«5., 
that not only the original sums of principal 
and interest have been awarded, but also in- 
terest upon the combined sums. The plea is 
admitted by the respondent to be good* 

The third plea, that one Judge could not 
review his predecessor's judgment, is untena- 
ble. We may note that the decisions of 
Messrs Justices Levingeand Steer, dated 27th 
June 1864, IJos. 305-809, have been cited to 
ns, but the cases are not precisely the same. 
In these cases, records were destroyed before 
a decision on appeal. This is not the state 
of facts here. 

Wc decree the appeal, and reverse the judg- 
ment of the Court below. 



The 28th July 1864. , 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

Znterest— evidence— Custom^ 

Case No 143 of 1864. 
Special Appeal from a decision passed hy ih^ 
Judge of the 2i'PergunnaIiSy dated the \8th 
Novemher 1863, affirming a decision passed 
hf the Sudd€r Ameen of that District, dated 
the Wth July 1863. 

Mahomed Sumsooddeen (Defendant) 

Appellant, 

versus 

Moonshee Abdool Huq (Plaintiff) 

Mespondent. 

Mr, G. Gregory for Appellant 



Baboo Bama Chum Banerjee for Eespondent. 

Where a note of hand promised re-p-^yment of a loaa 
with interest at 6 per cent., without staring either per 
mensem or per annum, — Held that the construction 
that interest was to be calculated without reference to 
time was contrary to all practice, and that the arabifjuity 
was one which m'ight fairly be explained by previous 
transactions between the parties and by custom. 

Campbell, J. — Plaintiff lent money to de- 
fendant on a note of hand promising to re-pay 
with interest at 5 per cent. The Courts be- 
low, on evidence of a previous transactioh 
between these parties and the custom of the 
country to calculate interest per month, have 
awarded interest at 5 per cent, per mensem. 
Appellant argues that the 5 per cent, is 
neither per mensem nor per annum, but abso- 
lutely 5 per cent, without reference to time ; 
that the document is a clear one free from all 
ambiguity, and that evidence to vary the 
document should not have been admitted ; also 
that if there was any ambiguity, it was 
patent, and evidence should not hnve been 
admitted. We think that the construction 
that interest is calculated without reference 
to time is so contrary to all practice that the 
document would not be ordinarily rgad in that 
light, and that there is an ambiguity regard- 
ing the term for which 5 per cent, was to be 
paid which may fairly be explained by pre- 
vious transactions between the parties and 
by custom. We dismiss the appeal with 
costs. 



The 28th July 1864. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Slndoo Widow— zyectment. 

Case No. 277 of 1864. 

Special Appeal from a d^ision passed hy Mr, 
A. E. Russell, Judge of Moorsheddbad, 
dated the 26th November 1863, affirming a 
decision passed by Baboo JKoonjo Lall 
Banerjee, Sudder Moonsiffof that District^ 
dated the 2Sth July 1 863. 

Chunder Mbhun Koondoo and another 
( Defen dan ts) Appellants, 

versus 

Sonamonee Dassea (Plaintiff) Respondent. 

Baboo Prosunno Coomar Bose for Appellants. 

Baboo Greesh Chunder Ghose for Respondent. 

Where a childless Hindoo widow was in possession 
of a small property l)elon^ng to her father's estate 
and was shown to have no other source of maintenance, 
although she had no title to inherit, the Court refused 
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to allow her to be ousted by an utter stranger to the 
family who could not show any title whatever to the 
property. 

Kempi J, — This is a peculiar case. The 
special respondent is admittedly a childless 
Hindoo widoWi and, as such, nhe could not, 
under any circumstances, inherit her father's 
estate. It appears that the estate consists of 
a house and garden. On the death of the 
father, a widow and two daughters, one of 
them a widow, were alive. The widow died, 
the married daughter with issue took posses- 
sion of the property, permittiDg her widowed 
sister to reside in the house and premises. 
The married daughter died, as also did^ her 
son, leaving the widow occupying the house. 
The defendants, who are perfect strangers to 
the family, forcibly turned her out 8he sued 
under the provisions of Section 1 5, Aci XIV 
of 1859, but her suit was dismissed as be- 
yond time, and in that decision it was stated 
that her witnesses deposed that she had been 
two years out of possession. 

She now sues in the Civil Court to recover 
possessioif. The defendants say that they 
purchased the property from the married sister 
of the plaintiff, and that, as they are in posses- 
sion, the plaintiff is bound to prove her title, 
which she cannot do, inasmuch as she cannot 
inherit under the Hindoo Law. 

Both the Lower Courts have found that the 
plaintiff was forcibly dispossessed, and that 
the defendants were unable to prove their 
purchase. The plaintiff was restored to 
possession. 

In special appeal it is contended that the 
plaintiff is not die heiress of her father, and 
that as she had ^o title, the possession of 
the defendants must prevail. 

We think that the plaintiff has no tide 
to inherit ; but we doubt whether the defend- 
ant is in a position to question the same, 
he being an utter stranger to the family. 
The plaintiff, with or without title, was in 
possession of this small property, and it is 
not shewn that she has any other sources of 
maintenance to which at least she is entitled, 
wretched as her position may be as a Hindoo 
widow. 

The Courts have found that the defendants 
ousted her forcibly, and that they can show 
no title whatever. Under such circumstances, 
we uphold the decisions of the Lower Courts, 
and dismiss this special appeal with costs 
and interest. 



The 28th July 1864. 

Preient : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Mesne Profits (of Kal Xiands fraudu- 
lently included witb ZiakberaJ lands 
resQmed and assessed by Oot- 
emment) —Interest — Appeal— Va- 
luation— Section 337 ActVXZX of 
1899. 

Special Appeals from a decision passed hy Mr. 
G, C. Fletcher, Judge of West Burdwan, 
dated the 26th September 1863, modifying 
a decision passed hy Baboo Banee MadhA 
Shame, Principal Sudder Ameen of that 
District, dated the 2\st November 1861. 

Case No. 3605 of 1863. 

8heero Coomaree Dabee (Defendant) 

Appellant, 

versus 

Maharaja Mahatab Chund Bahadoor 
(Plaintiff) Respondent. 

Baboos Mohendro Lai Shome and Bama Churn 
Banerjee for Appellant. 

Mr, R. X. Allan for Respondent. 

Case No. 273 of 1 864. 

Maharajah Mahatab Chund Bahadoor 

(Plaintiff) Appellant, 

versus 

Sheero Coomaree Dabee and others (De- 
fendants) Respondents. 

Baboos Chunder Madhub Ohose and Jvgga- 
danund Mooherjee for Appellant. 

Baboos Mohendro Lai Shome and Bama 
Chum Banerjee for Respondents. 

In a rait for wasilat in respect of mdl lands fnuidii- 
lently included bv the lakberaldar with lakheraj lands 
resumed by Govern men t, and afterwards settled witb 
him, — Hkld that the lakherajdar, and not the Govern- 
ment, was liable ; and that as the sum claimed wm 
definite and requh-ed no farther enquiry to ascertJin 
the amount due, interest had been properly awarded 
from date of suit. 

Cue of several defendants who appeals yaluingber 
appeal only at the sum decreed afi^nst her, is not en- 
titled to take advantage of Section 337 Act VlJl of 
1859, and question the full amount claimed. 

Kemp, J, — Theue are two appeals before 
us, and this decision will govern them both. 

It appears that certain lands were resumed 
by Government. The lakherajdar, anxious 
to get them on the favorable terms of half 
jumma, pointed out and obtained the mea- 
surement of a lorge area of mal land belong- 
ing to the Raja of fiurdwan. The eettls- 
ment was concluded with the lakherajdar, 
and he admittedly enjoyed the profits of tbe 
I land, which, in his case, ar« the difierence 
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between the half jumma payable by him 
to Goverament and what he collected direct 
from the ryots. 

The Raja appealed to the Special Com- 
miaaioner, who, finding: that the lands were 
mal and not lakheraj, directed their release 
to the Raja, with a refund of the collections 
mnde by Government to bear interest at 6 
percent. The Goyemment refunded what 
they had received. 

The Raja then sued to recover the diflfer- 
ence between the half jumma paid to Gov- 
ernment and what the lakheraj dar had 
received from the ryots, estimating those 
receipts at the other half of the jumma as- 
geased by the Government. The Judge gave 
him an amended decree. 

In appeal on the part of the lakherujdar, it 
is contended — 

Ui. — That the Raja cannot recover any 
▼asilat from the lakh ernj dar ; that the 
Government was the wrong-doer ; nnd that 
ail that could be recovered from the Govern- 
ment has been recovered under the decree of 
the Special Commissioner. 

2nd. — That the interest on the wasilat 
should have been awarded from the date of 
the ascertainment of the same, and not from 
the date of the suit. 

The Raja appeals, urging — 

la^. — That, as there were three defendants 
in the Court of first instance, and as the 
special respondent alone appealed, the Judire 
was wrong in amending, on her appeal, the 
decision of the Lower Court quoad those 
defendants who had not appealed. 

2nd. — That as the Government was an 
essential party to the suit, the Judge was 
wrong in making the Raja liable for the 
costs of Government. 

Sri. — ^That, as there wns no necessity to 
ascertain the amount of wasilat, inasmuch 
as it was claimed on a defined estimate of half 
of the jumma assessed by the Government 
on the lands, interest should have been 
swarded from the commencement of each 
year of account, and not icon the date of 
rait. 

With reference to the appeal of the la- 
kherajdar, we think that the Judge is clearly 
right in holding him liable. He is the wrong- 
doer, and has enjoyed the fruits of his fraud 
npon the Raja, to which the Government 



was apparently an innocent party. The 
Government have done all in their power 
to atone for the wrons: done, by giving up 
all they received with 6 per cent, interest. 
The question of interest will be disposed of 
in the Raja's appeal. 

With reference to the Pnja's appeal, on 
the first point, we think that the Judge was 
wrong. The Court of first instance awarded 
Rs 912-14-6 as against Sheero Coomaree, 
defendant, and Rs. 630-10 againstr Radhn- 
bullub and Ramjeebun for distinct periods. 
Rrimjeebun and RadhahuUub did not appeal- 
If Sheero Coomaree wished to question thd 
whole claim, she should have appealed, valu- 
ing her appeal on the full amount claimed ; 
instead of wliicli she appealed only on a val- 
uation of Rs. 912-14-6, She is therefore not 
entitled to take advantage of the provisions of 
Section 337 of the Code. The decree of the 
Judge must therefore be amended. 

On the second point we think that it was 
unnecessary to bring the Government into 
Court, as they had already satisfied the claim 
against them. We uphold the Judge's deci- 
sion as to the Government costs. 

In the matter of interest we think that, 
as the sum was definite and required no ftir- 
ther enquiry to ascertain the amount due, 
interest has been properly awarded from date 
of suit. 

The appeal of the lakherajdnr is dismiss- 
ed with costs and interest, and the appeal of 
the Raja partially decreed in amendment of 
the decision of the Lower Court. 



The 28th July 1864. 

Present : 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

Futnee— Clause Z Section 8 &egmla« 
tion VXXX of 1819— Substantial wit- 
ness— Attesting witness. 

Case No, 280 of 1864.* 

Special Appeal from a decision passed hy Mr, 
F. L. Beaufort, Judge of the 2A'Pergunnahs, 

* /See judgmont in review, Vd. II, p. 188. 
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dated the \^th November 1863, afHrming 
a decision of Baboo Greesh Chunder Okosey 
Principal Sudder Ameen of that District, 
dated the ISth May 1863. 

Mohinee Dassee and others (Plaintiffs) 
Appellantsy 

versus 

Juggodumba Dossee and others (Defendants) 
Respondents. 

Bid^oos Anund Chunder Ohosal and Sham Lall 
Mitter for Appellants. 

Baboo Sreenath Boss for Bespondents. 

The expression tubgtaniial wUnesseg as used in Clause 
2 Section 8 Regulation YIIL 1819, must be taken to 
mean men who hare some stake in the community, men 
of local influence or importance or respectability. By 
the words " residing in the neighbourhood/' the Regu- 
lation does not make it imperative that the attesting 
vritnesses shall be residents of the village, but may be 
taken to include men living within a short distanoe of 
the cutcherry. 

Glover J. — The only question before us in 
this appeal, is whether the notice was duly 
and legally served in accordance with the pro- 
Tisions of Clause 2 Section 8 Begulatlon 
Vlllof 1819. 

The objections taken to it are threefold :— 

\st, — It was no^ttested by three witnesses. 

2nd, — The witnesses were not substantial 
persons. 

3rrf.— They were not residents of the 
Tillage. 

-The first objection is not borne out by the 
record. The notice is endorsed' with t\ie 
Dames of six persons, three of whom a^e 
attesting witnesses. It appears from an 
examination of the papers in this case, that 
the serving peon went first to (he cutcherry, 
and on the gomastah's refusing to give a re- 
ceipt, called several of the bystanders toge- 
ther, including the mandul and chowkeedar 
of the village, and made them endorse the 
papers with a memorandum showing that the 
notice had been duly served. In addition to 
this, there ia on the record the evidence of 



Doorga Churn, one of the appellant's own 
mohurrirs, who was in the cutxjherry at the 
time, and deposes that the notice was brought 
there by the serving peon. So that not only 
is the notice attested by three witnesses, but 
there are other three whoso names are affixed 
to the document, and who may also fairly be 
called attesting witnesses. In any case, the 
provisions of the law in this particular hare 
been observed. 

Next as to these witnesses' respectability. 
The Word used in the Regulation is ** substan- 
tial," meaning of course men who hare some 
stake in the community, men of local influ- 
ence or importance or respectability. We 
think that the law has been complied with on 
this point also. One of the witnesses is the 
muodul, the head man of the village. 
Another is the chowkeedar, an official whose 
attestation is always considered as the best 
possible in all matters connected with service 
of notice. The third appears to be a tailor, 
residing temporarily at the place, but who 
lives in the neighbourhood. This man is 
declared to be not a proper witness. We do 
not see why the man is not to be considered 
competent to attest the serving of notice. 
He appears to be a respectable man, though 
not a rich one; and besides, the phrase 
'* substantial," on which special appellant 
lays so much stress, must be taken "compara- 
tively. In a small village the measure of a 
" substantial" witness will of course be 
much lower than in a place of importance. 

With regard to the third objection, we 
observe that the Regulation does not make it 
imperative that the attesting witnesses shall 
be residents of the village. The words used 
are '* residing in the neighbourhood/* and 
there can be no doubt that the " durzee" 
answered to that description, as his house 
was within a short distance of the 
cutcherry. 

It remains, then, that the service of notice 
has been found by the evidence of seven 
witnesses, three of whom attested the docu- 
ment itself, whilst of the rest one was the 
appellant's own mohurrir. The object of the 
law was, of course, that defaulters should have 
full and timely notice of the zemindar's inten- 
tion to sell, and this objeot has, we think, 
been fully carried out in the present case^ 

We therefore dismiss the appeal with 
costs. 
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The 28th July 1864. 

Preset : 

The Hoa'ble C. Steer and E. P. Levinge, 
Judges. 

SMret Transftrs of ramUy Property. 

Case No. 536 of 1863. 

Regular Appeal from a decision passed hy Mr, 
E. F. Lautoury Judge of Patna, dated the 
mhJulif 1863. 

Mussaiuut Ghusseetun and others (Defendants) 
AppdlantSf 

versus 

Maharanee Indeijoet Koonwar (Plalntiflf) 
Pespondent* 

Moulvie Aftahooddeen Mahomed for 
Appellants. 

Ifmrs. B. T. Allan mid E. E, Twidale, and 
Moonshee Ameer Ali for Respondent. 

The managing memb«r of a family cmnot pass off 
the property of the debtor, his father, to one member 
of the family, unknown to the creditor, and thus pro- 
tect the estate by placing it in the hands of another 
memlwr of the family. 

Levinge, J. — ^Thb appellant was the defend- 
aut below. The plaintiff has sued to obtain a 
dtclaration fi'ooi the Court that certain alien- 
ations made of the propei-tj of Hossein 
Khan, after his death, mignt be set aside, and 
that the decree she obtained against the 
brothers of the alienor as heirs of Hossein 
Khan, deceased, might be satisfied out of the 
proceeds of the property so alienated. 

The plaintiffs case is that she obtained her 
original dec^'ee on the 30th December 1856, 
for rent due by Hossein in his lifetime, 
amounting to Rs. 1.65,009, against the sons 
of Hossein by his first wife, dleging that the 
property of Hossein was vested in them, 
Talab Ali, being the eldest son and manager 
of the estate. AU Hossein, the son by the 
2ad marriage, was no party to that suit. 



It appears that by an alleged arrangement 
between Talab and Ali, it is said, the 
property, the subject of this suit, was given 
over to Ali and his mother Moneerun. This 
property is also admitted to have been in the 
possession of Hossein up to his death. It is 
not shown that the plaintiff had any know- 
ledge of this alleged transfer, which has been, 
in legal proceedings, found t> be fictitious. 
The possession, however, of Ali Khan does 
not seem to have been disputed. After the 
institnlion of the suit by plaintiff against 
Talnb and the other defendants, she caused, 
as she alleges, the estates of Hossein, which 
came to their hands, to be attached. It is 
disputed by the defendants that the property 
in this suit was attached. The date of the 
alleged attaohmdnt was in 1 852, shortly after 
date of suit. We are satisfied on the evi- 
dence on the record that the Lower Court has 
come to a correct conclusion as to the fact of the 
attachment, and it is hardly necessary for us 
to notice the argument of the pleader for the 
appellant that the Court is bound to find that 
each portion of the estate was attached, when 
we find that there is positive and distinct 
evidence of the attachment of one of the 
principal mouzahs included in this suit, and 
abundance of circumstances leading the Court 
to the conclusion that the attachment was in 
all respects complete. 

It appears that after attachment and un- 
der a fictitious title, the defendant Ali sold, as 
alleged, the property involved in the present 
suit to the deftjndant Ghusseetun. ^ow, we 
do not stop here to try the issue, whether 
Ghusseetun and Ali Hossein's mother, Monee- 
run, are one and the same person. We great- 
ly doubt the genuineness of that sale, inas- 
much as the consideration, lis. 15,000, is 
made up of an alleged purchase of a decree 
against Ali and his brothers, aud the residue, 
Rs. 3,300, iii cash, tt was very easy to 
get up this decree by allowing a judgment 
to be passed and then have it assigned as the 
foundation for establishing the bona fides of 
the consideration of the deed of sale; but 
being satisfied that this property was in fact 
attached, w^ hold that the plaintiff is entitled 
to succeed. 

It is argued that, even admitting the at- 
tachment, it is only good as against the share 
of the defendants in the original suits; but 
we cannot accede to that doctrine or hold 
that the heir and managing member of the 
family can pass off the property of the debtor, 
his father, to one member of a family un- 
known to the creditor, and thus protect tlie 
estate by placing it in the hands of another 
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member of the same family. We dismiss 
this appeal with costs. 

Mr. Gregory for appellant Sree Chand, 
claims under Section 348, Act VIII of 1859, 
to be heard in dissatisfaction of the order for 
costs, but inasmuch as Sree Chand was a 
necessary party and madu a hostile defence, 
we cannot say that the Judge was not justi- 
fied in making him responsible for his own 
costs ; and we observe that he continues his 
hostility to the plaintiff's claim in his grounds 
of objection. We therefore dismiss his 
appeal. 



The 28th July 1864. 

Present : 

The Hon'ble G. Loch and W. S. Seton-Karr, 
Jitd^es, 

Section 230 Act VZZZ of 1859. 

Regular Appeals from a decision passed ly the 
Judge of Tirhoot, dated the \Qth Septetnher 
1863. 

Case No. 75 of 1864. 

Eusuf All Khan and another (Plaintiffs, 
Objectors) Appellants, 

versus 

ShibShunkur Suhaye (Plaintiff, Decree-holder) 
and others (Defendants) Respondents. 

Baboo Kalee ITishen Sein for Appellants. 

£ahoo Mbhesh Chunder Chowdhry for 
Kespondents. 

Case No. 76 of 1864. 

Eurim Buksh and another (Objectors) 
Appellants^ 

versus 

Shib Shonkur Suhaye (Plaintiff^ Decree- holder) 
and another (Defendant) Respondents, 



Baboo Kalee Kishen Sein for Appellants. 

Baboo Mohesh Chunder Chowdhry for 
Respondents. 

An objector who does not claim to be in possesiion 
^* on his own account or on acconn^ of some person other 
than the defendant," but whose sole ground of inter- 
Tention la that he holds a bonA fidt title derived from 
the defendant, is not entitled to be heard under Section 
230 Act VIII of 1859. 

Seton-Karr, J. — These appeals were filed 
in the Miscellaneous Department, but were 
converted into regular appeals by an order 
of a single Judge of this Court dated the 
25th of February last. 

The facts are very simple. The respondent, 
decree-holder, took out execution against cer- 
tain property as belonging to his judgment- 
debtor, Gobind Suhaye. The present ^ippel- 
lant then filed an application under Sectioa 
230 of the Code of Procedure, disputing tiie 
right of the decree-holder and alleging that he 
was in possession of the property attached 
under two zur-i-peshgee' leases derived from 
tlie judgment-debtor, and tliat he had not been 
a party to the original decision. 

The Judge treated the case nnder the Sec- 
tion quoted as a regular suit, making the 
objector plaintitf, and the decree-holder de- 
fendant, and then found that the latter plead- 
ed that the title put forth by the objector 
commenced after the institution of t}ie former 
suit, under which the judgment had been ob- 
tained against the property, and urged that it 
was not valid under Section 223. 

On this, the Judge dismissed both the suits, 
of the objector, which were brought on similar 
grounds, holdiog that his pleas disclosed a new 
tenure, and that under Section 323 he was not 
entitled to have bis claim registered under 
Section 330. 

In appeal No. 75, we find that the 2ur-i- 
peshgee lease, which we have read, expreaely 
recites that a new loan had been made by the 
objector to the defendant in the former suit, 
and that a fresh lease had been created by tbe 
latter in consequence. The loan, it is stated, 
was required to carry on an appeal then pend- 
ing, aud to meet certain other expenses. 

Nothing to our thinking can be plainer 
than this. The transaction was an entirilj 
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new transaction, whatever might have been 
the old dealings between the parties. A new 
consideration was given, and the objector) 
clnimin^ to hold his lease on such terms, ob- 
fiooslj is a person contemplated iu Section 223 
as "claiming under a title created by the 
defendant subsequent to the institution of 
the suit/* and, as such, must vacate possession 
in favor of the decree- holder under that very 
Section. 

In the Appeal No. 76, the words of the zur- 
i-peshgee lease are not quite so clear, although 
ire gather that the loan in this case was still 
a fresh transaction. But the legal ground on 
which both these case^ must be troate 1 is, that 
under the terms of Section 230, the objector has 
no right to be even heard at alL The objector, 
in order to claim a hearing under that Section, 
must contend that the property was *' in his 
possession on his own account, or on account 
of some person other than the defendant," 
and tliis he does not pretend to do. His sole 
groMud of intervention is that he holds a bona 
fide title derived from the defendant. Such a 
title was not contemplated at all in the Section 
last quoted and has no claim to be considered 
nnder it. 

The claim is strictly one that is contemplat- 
ed in Section 223, but is thereby declared of 
no force against the decree, and as such it had 
no rij^ht to a formal consideration as a regular 
Fuit under Section 230. 

In tills view, holding that the Judge was 
perfectly right in his conclusion, though some- 
what incorrect in his mode m treating the 
Application, we confirm the decision and dis- 
miss both appenls with costs. 



The 29th July 1864. 

Present: 

The Hoa'ble F. B. Kemp and F. A. Glover, 
Judges. 

Sale by Blndoo widow— NooeBsltj — 
Appltoatlon of parobaso-monejr. 

Case No. 151 of 1864. 

Special Appeal from a decision passed hy the 
Second Principal Sudder Ameen of the 24 
Pergunnahs, dated the I2th Septemh^ 
1^3, affirming a decunon passed by the 



' Sudder Ameen of that Distridy dated the 
2Uh February 1863. 

Ram Gopal Ghose and others (Defendants) 
AppellintSy 

^ versus 

BuUodeb Bose (Plaintiff) and another 
( Defendant) Respondents. 

Bahoos Mohesh Chnnder Bose and Kedarnath 
Muzoomdar for Appellants. 

Mr. R. T. Allan and Baboo KisJien Kishore 
Qhose for Respondents. 

Where there is no doubt m - to the necessity for a 
sale by a Hindoo widow and the vendee pays a fair 
price for the property sold and acts throughout bond 
fde^ the mere fact of only two-thirds of the purchase- 
money having been paid to creditors, would not 
invalidate his conveyance, he not being bound to see to 
the application of bis money. 

Glover, J. — This was a suit on the part of 
the plaintiff (special respondent) to recover 
possession of a certain portion (a 4 annas 
share) of an estate purchased from Sutto 
Bhama Dossee, a Hindoo childless widow. 
The other parties to the suit, who are* the 
purchasers of the rights and interests of 
Sutto Bhama's deceased husband, alleged that 
the sale by the widow was contrary to the 
provisions of Hindoo Law, and therefore il- 
legal, no necessity for the alienation having 
been shewn. 

The Lower Appellate Court decided that 
the necessity was proved, and upheld the 
conveyance to the special respondent. 

The only point urged before us in special 
appeal is the general issue, special appellant 
contending that the alienation was not, neoes- 
sary and therefore not legal. 

We see no reason to interfere in this case. 
It appears from the record that the widow 
had, before the suit which she brought in 
forma pauperis, been concerned in other 
casps relating to her late husband's estate, 
and for the vakeel's fees due on one of these 
Government had ordered the estate to be put 
up for sale. To stay tiiis saloi and to raise 
money for other needs, the widow conveyed 
a 4 annas share oi the property to the speoial 
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Tespondeut for rupees 8,000, which, as 
the jumma was rupees 214, was not an im- 
proper price for it. 

It appears further from the documents 
filed that the widow paid other sums on ac- 
count of her husband. Special appellant in- 
deed alleges that, even taking special re- 
spondent's account for granted, the payments 
made do not amount to rupees 2,000, whilst 
the widow sold land valued at rupees 3,000; 
feut this, even if it be admitted, will not affect 
the special respondent's claim. It has been 
ruled in many cases, and notably in that of 
Honooman Pershad Pandey versus Mussa- 
inut Babooee Mungraj Kooeree, decided by the 
Privy Council on the 8th July 1856 {Vide 
Moore's Reports, Volume 6, page 393) that 
though " a len«^'«r is bound to enquire into 
the necessities of a loan and to satisfy him- 
self as well as he can, with reference to the 
parties with whom he is dealing, that the 
party is acting for the benefit of the estate, 
if he does enquire and acts honestly, the real 
existence of an alleged and reasonably credited 
necessity is not a condition precedent to the 
validity of his charge which renders him 
bouYid to see to the application of his money." 

Kow, in this case, tliere can be no doubt of 
the necessity of raising money by the widow, 
inasmuch as the estate was actually advertised 
for sale on account of the fees mentioned 
above. And the intending purchaser, know- 
ing this as a matter of public notoriety, must 
be considered to have acted in the spirit of 
the Privy Council decision and have satisfied 
himself, as well as he could, that the vendor 
was acting for the benefit of the estate. He 
paid a fair price for the property and acted 
throughout honajidey and the mere fact (if fact 
it be) that only two-thirds of the purchase- 
money was paid to creditors, would not in- 
validate his conveyance, he not being bound to 
see to the application of his money. 

"We, therefore, dismiss this appeal with 
costs. 



The 30th July 1864. 

Present : 

The Hon'ble G. Loch and W. S. Seton-Karr, 
Judges. 

Speolal Appeal^-Rcjeotion of Appeal 
—Amendment of Appeal. 

Case No. 354 of 1864. 

Special Appeal from a decision passed by the 
Judge of Fatna, dated the Slsi December 
1862, affirming a decision passed hy th 
Smider Ameen of that District^ dated the 
27th November 1862. 

Bussunt Singh (Defendant) Appellant^ 

versus 

Zalem Singh and others (Plaintiffs) 
Respondents, 

Mr. A. F, Lingham for Appellant. 

Mr, C, Gregory, Baboo Otool Chunder 
MookerJeCf and Moulvie Syud Murhumut 
ffossein for Bespondents. 

The High Court refused on sp?cial appeal to oonwrt 
an order rejecting an appeal into one returning it for 
amendment. 

SetonKarritJ. — It is first contended b^ 
the respondent that this special appeal can- 
not be heard at all, inasmuch as it has not 
been presented in due time. But after re- 
ferring to the various miscellaneous orders 
of July 1863, and of January and March 
1864, of this Court, we are quite satisfied that 
the appeal has been legally admitted, and we 
proceed to hear it for what it is worth. 

We perceive that the Judge in the Lower 
Appellate Court rejected the appeal as un- 
necessary prolix, but allowed the appelant 
to file a separate appeal on fresh stamp 
paper. In this the Judge was legally cor- 
rect under Sections 334 and 386. The ap- 
peal was, we perceive, taken up with argu- 
ment and narrative, and was unreadonably 
lengthy, and for his order, the Judge had the 
law entirely on bis side. 

We are, however, urged to consider that the 
Judge might bave returned the appeal for 
amendment, and that the appellant's is a hprd 
case. But the Judge was within the Uw 
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▼hen he exorcised his discretion aad did not 
rttum the appeal, but rejected it for good 
reasons* and we have to tuke care that such 
hard cases do not lead Courts to give sanction 
to bad law. 

it was the business of the appellant to 
btve complied with the Judge's order first, 
and so to have put himself right with the law 
with the directions of which he had nut com- 
plied. And we cannot now, sitting on special 
appeal, conTert an order to reject an appeal 
into one to return it for amendment. 

Finding, therefore, no legal defect in the 
proceedings of the Lower Court, we can only i 
dismiss this appeal with costs. 



The 30th July 1864. 
Present : 

The Hon'ble 6. Loch and W. B. Seton-Karr, 
Judi^es, 

Bxeoutionof decree— Sale- 
Case No. 359 of 1864. 

Sjfecial Appeal from a decision passed by the 
Principal Sudder Anieen of Nuddea^ dated 
ike 26M November 1863, affirming a decision 
passed by the Sudder Ameen of that Dittricty 
dated the 1 5th May 1863. 

Mr. T. J^ Kenny and others (^Defendants) 
Appellants, 

verstis 

Gopee Soonduree Dassee (Plaintiff) 
Respondent. 

Mr. R, T. Allan and Baboo Shib Chunder 
Muioomdar for Appellants. 

B§be$s Foorno Chunder Mooherjee and Gopal 
Lai Hitter for Respondent 

The holder of three decrees for rent against a jote 
took out ezecntion and Attached the jote for two of 
them. The purchaser of the tenure disputed the 
amoast due on two of the decrees for whioh the tenure 
had been attached, but paid nothing on account of the 
third decree. Ublh that the tenure bought by the 
r was liable for alt the three decrees. 



There were three decrees for rent held by 
the special appellant against a certuin Jote, 
The special appellant took out execution 
and attnohi'd the jote for two of thera. 
The plaintiff in this action, who had bought 
the tenure against which the decrees had 
been obtained, deposited the amount due on 
two of the decrees for which the tenure 
had been attached, but did not pay anything 
on account of the third decree. 

The question raised by this state of things, 
is whether the piivate sale of the plaintiff is 
good against the third decreo, or whether the 
tenure should be sold on account thereof, 
though not attached by the decree-holder. 

After hearing the pleaders fully on both 
siies, we are of opinion that the tenure 
bought by the plaintiff must be considered 
liable for all the three decrees held by the 
special appellant. The tenure may be fairly 
considered to be burdened with, and hypothe- 
cated for, the rent<« due on it. The plaintiff, 
from the mere accident of the zemindar's 
failure to attach the jote for the third decree, 
cannot be allowed t^ purchase and hold the 
tenure to the prejudice of the zemindar to 
whom rent is due. Accepting, then, the 
oou elusion as to the facts drawn by the Lower 
Court, we think that the tenure should have 
been allowed to go to sale for its arrears of 
rent; and reversing the decisions of the Lower 
Courts, we decree this appeal with costs. 



^eton-Karrf J, — The facts disclosed in this 
case areas follows: — 



The 30th July 1864. 

Present : 

The Aon'ble H. Y. Bayley and £. Jackson^ 
Judges. 

Re8rtotrati#a. 

Case No. 2779 of 1863. 

Special Appeal from a decision passed by 
Moulvie Katteerooddeen Mahomed, Principal 
Sudder Ameen of Cuttack, dated the 30/A 
June 1 863, reversing a decision passed by 
Baboo Prosunno Chunder Oangooly, Moon- 
siff of Kendraparah, dated the 2bth July 
1862. 

Khettur Balsee (Defendant) Appellant, 

versus 

Gour Hurree (Plaintiff) and others 
(Defendants) Respondet^ts, 



Digitized by 



Googk 



J9«8 



CITIL RULINGS. 



[July 



Bahoo Poarno Chunder Mookmjee for 
AppelLint. 

Mr. i?. T. Allan and Bahoo Nil Madhub Sein 
for Respondents. 

The rule Riving a registered document preference 
over an unregistered one, does not apply to deeds of 
different descriptions. 

Jackson, J. — In this suit a mortgagee has 
obtained possession of a certain estate which 
was mortgaged to hiiti under a d^ed of con- 
ditional sale, upon which ho had taken the 
u^nel foreclosure proceedings and which he 
had thereby rendered ahwlute. The defendant, 
a private purchaser from the mortgagor, con- 
tested the pi lintifTs title, on the ground that 
his purchase had been registered, while the 
plaintiffs kutkubala had not been registered. 
But the Judge, on appeal, held that the 
defendant's deed had been executed in coUu- 
iion with the vendors, and rejected the 
defendt^nt's claims. 

On special appeal, the priority of the 
defendant's title on the ground of registry, 
is again pressed ; but we are of opinion that 
the law does not apply to deeds of different 
descriptions. And under any circumstances, 
as the Judge has found the defendaut's deed 
to be collusive, «. e. fraudulent as against 
the mortgagee, it cannot now, on special 
appeal, be considered to confer any title 
against him. 

It is then said that the defendant, as 
representative of the mortgagor, was entitled 
to notice of the foreclosure. No such 
ground was taken on special appeal. The 
plaintiff had, as the Judge says, full notice 
of the mortgage and full opportunity to pay 
it off, had he desired to do so. He neglected 
to pay the money, and must take the conse- 
quences. 

The special appeal is dismissed withjcosts. 



The 30th July 1864. 

Present : 

The Hon'ble G. Loch and W. S. Seton-Karr, 
Judges. 

Oml evidenoa (to set aside absolute 
deed of sale). 

Case No. 357 of 1864. 

Special Appeal fron a decision passed by 
Bahoo Gunja Churn Shame, Principal 
Suddrr Amern of Dacca, dated the 2%th 



Novemher 1863, modifying a decision 
passed Vy Moonshee Ahdool Khalich, Moon- 
si/ of that District, dated the ISth Decem- 
ber 1862. 

Jugobundhoo Mookerjee and others 
(Defendants) Appellants, 

versus 

Luckheessuree Debia (Plaintiff) Respondent. 

Baboo Mohesh Chunder Banerjee for 
Appellants. 

Baboo Sreenath Banerjee for Respondent. 

Oral evidence is not admissible to set a.*sde a deed 
of sale whichf by its terms, is clearly absolute. 

Loch, J. — Propertt was sold under a deed 
of sale by the husband of the plaintiff so far 
back as 1243, and possession has been held, 
without dispute for 25 years by the veudee. 
Plaintiff, widow of the vendor, now seeks to 
sot aside the sale, on the allegation that it 
was conditional, and witnesses have been 
called to prove that such was its nature. 

Defendant pleads that the sale was abso- 
lute ; but the Lower Courts have set aside 
the deed and declared the sale to have been 
only conditional. 

We think it is highly injurious to the 
security of property if solemn deeds of sale 
are to be set aside alter the lapse of 25 
years' possession of the vendee^ by any 
construction that either the witnesses to the 
deed itself or other witnesses may choose to 
put upon it. At the time of making a deed, 
the vendor has the opportunity of protecting 
his own interests, either by declaring the 
sale to be conditional in the body of tho 

deed itself, or by taking a separate deed 

executed by the vendee at the time of sale, 

covenaotiog to restore the property under 

certain conditions. If the vendor neglect 

to take such precautions, we think the Courts 

of Law should not admit oral evidence to 

set aside a deed of sale, which, by its teiios, 

is dearly absolute. Under this view of the 

case, we decree the appeal and set aside the 

decision of the Lower Court, and di«mifl 

the plaintiff's suit with all costs. 
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The 4th January 1864. 

Present : 

The Hon'ble F. B. Kemp and the Hon'ble 
Shumboonau th Pundit, Judges, 

Biffbts of ooenpanojr (wbat rjrots 
entitled to). 

Case No. 448 of 1862. 

Regular Appeal from a decision passed by 
Mr. Rivers Thompson, Judge of Nuddea, 
dated the 27th June 1862. 

Biodrabund Chunder Chowdree (Plaintiff) 
Appellant, 

versus 

Issar Chunder Biswas and others (Defend- 
ants) Respondents, 

Baboo Mohendrololl Shome for Appellant. 

Baboo Chunder Madhub Ghose for 
Respondents. 

Suit laid at rupees 5,770-9-12. 

Only those tenants who cultivate their lands or sub- 
let them to sctual cultivators of the soil are entitled to 
rights of occupancy under Section 6 Act X of 1859. 

Kemp, J, — This was a suit on the part of 
I putneedar for direct or khas possession of 
721 beegahs 6| cottahs of land situated in 
Mouzah Doorgapore, in the zemindaree of the 
Rajah of Nuddea. The plaintiff derives his 
title from the Rnjnh of Nuddea under a 
patnee lease dated the 29th Magh 1263 B. S. 
The defendants' guardians, lessees of the 
said village, while thej admit the putnee 
Utle of the plaintiff, contend that they have 
acquired a right of occupancy as jotedar-s 
orer the lands in dispute, and that the plaint- 
iff is therefore not entitled to be put in khas 
possession of the same. 

It is admitted that the defendants held as 
lessees for nearly forty years on successive 
leases which were renewed as each term 
expired. It is also admitted that the plaint- 
iff has acquired the putnee light over the 
whole Tillage from 1263 B. S., and that the 



last lease of the defendants expired in 1266 
B. S. and was not renewed. The Judge 
raised one issue, to wit, '* whether the de- 
fendants held as jotedars or not ?" The 
Judge was of opinion that the defendants 
had satisfactorily proved their jotednree title 
under two pottahs granted by the wife of 
the Rajah of Nuddea ; and that this title 
existed independent of any temporary title 
as lessees. The Judge further remarks that 
the jotedaree pottahs under which the de- 
fendants claim a right of occupancy appear 
to have been filed in a rent suit before the 
creation even of the plaintiflTs putnee, and 
therefore are reliable documents. He fur- 
ther held that the plaintiff had no power to 
interfere with the rights of occupancy es- 
tablished in favor of the defendants over 
the 721 beegahs 6i| cottahs in dispute. But 
at the same time he was of opinion that the 
grantor of the pottahs to the defendants, or 
the Ranee, was not competent to give a pot- 
tah at a fixed rate of rent ; and with this 
reservation as to the power of the plaintiff 
to enhance the rent of the defendants' ** jote," 
if so advised, the suit was dismissed with 
costs, &o. 

In appeal it is argued that the pottahs 
under which the defendants claim are spu- 
rious ; that, admitting them to be genuine, the 
grantor, the Ranee, was incompetent to 
grant them. 

In this appeal we have to consider — 
First. — Whether the pottahs, under which 
the defendants profess to derive a jotedaree 
title, are bond fide and valid, as granted by 
competent authority. 

Second, — Whether, setting aside the pot- 
tahs, the defendants have acquired such a 
right of occupancy as to entitle them to hold 
the disputed lands as long as they pay a fair 
and equitable rate of rent for the same. 

On the first point we are of opinion, after 
careful consideration, that the pottahs under 
which the defendants allege they have 
acquired a jotedaree title, independent of 
the temporary interest in the parent village 
which they acquired in their capacity of 
lessees for a term, are neither bond fide 
nor valid. The pottahs in question are dated 
respectively the 17th Bysack 1252 R. S. and 
the 19th Phalgoon 1258 B. S. We doubt 
very much whether these pottahs were really 
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granted by the Ruuee. We observe that 
the last figure in the year has been tampered 
with in the pottah professing to be dated in 
1258 B. S. This much, however, is very 
clear that she had no title to grant jo tedaree 
pottahs or any other leases for a period 
beyoad 10 years ; and, therefore, admitting 
these pottahs to be bona fide, they could not 
operate for a period beyond what the grantor 
was competent to give. In this case, where 
the defendants admittedly held as lessees, 
and seek to carve out a subordinate and 
independent tenure beyond the scope of their 
temporary title as lessees, much stronger 
proof will tj^ required at their hands to sub- 
stantiate their title than We should expect at 
the hands of a mere ryot, and we are not 
satisfied either with the amount or quality of 
the proofs adduced by the defeudunts. 
Beyond one dakillah for Rs. 15, which wears 
a very suspicious appearance, there is no 
proof of payment of rent as jotedar, nor is 
there any confirmation by the Ranee, the 
alleged grantor of the defendants* jotedaree 
title, between the year 1230 B. S., when the 
Ranee's temporary title accrued, and the 
year 1252 B. S., the date of the first alleged 
pottah to defendants, though it is alleged 
that the jotedaree title existed from the 
period of the Decennial Settlement, The 
decision in a rent case which has been filed 
appears to have been obtained for the purpose 
of being used in evidence in this suit, to 
prop up the alleged jotedaree title. Such 
decisions ex parte^ or in confession of judg- 
ment, can always be obtained for such pur- 
poses, and are, for the most part, worthless 
as evidence of title or possession. Again, 
at the. time the defendants took a farming 
lease of the whole village of Doorgapore, 
there was no mention made in the lease of 
this exclusive subordinate jo te of 700 beegahs 
and upwards, which, if it really existed, 
there would most assuredly have been, with 
fi distinct reservation protecting this alleged 
subordinate holding. 

On the second point we are of opinion 
that these defendants are not of the class of 
ryots contemplated in Section 6 of Act X of 
1859. Their pottah is spurious, and that 
they ever cultivated these lands or sub-let 
them to other actual cultivators of the soil 
(thus keeping alive their rights of occupancy 
under the above quoted Section) is not prov- 
ed, and is, indeed, altogether improbable. 
Had they cultivated these lands, they would 
have been able to show us continued and 
well-supported payments of rent ; but this 
they have wholly failed to do. Being, there- 



fore, of opinion that this is a fraudulent 
attempt on the part of the defendants, whose 
farming lease has lapsed, to fall back upon a 
right of occupancy (as cultivating ryots, and 
it is only such that the law favors) which 
never existed, and which, perhaps, the Sec- 
tion above quoted suggested to them for the 
first time, we reverse the decision of the 
Lower Court, and decree this appeal with 
costs and interest payable by the respond- 
ents. 



The 5th January 1864. 

Present : 

The Hon'ble C, Steer and L. S. Jackson, 
Judges. 

Kubool^at— Bnbanoement — Votie^— 
Rlffl&ts of Oooupanojr. 

Cases Nos. 2960 and 2961 of 1862 under 
Act X of 1859. 
Special Appeals from decisions passed 
by Mr. F. A, Elphinsione Dalrymple, 
Additional Judge of Chittagong, dated 
the ISth September 1862, affirming deci- 
sions of Baboo Goluck Chunder Canoonffo 
Bog Bahadoor, Deputy Collector of that 
District, dated the 27th August 1861. 
Suffer Ali and others, Appellants^ 
versus 
Futteh Ally Nazir and others, RespondenU, 
Baboos Mutty Loll Mookerjee and Kali 
Mohun Doss for Appellants. 
Baboo Kishen Succa Mookerjee for Re* 
spondeats. 

In an action for a kubooleat, notice is not essentiAl ; 
and where a ryot does not claim to have a right of 
occapancy, it is not necessary for the landlord to state 
on what ground he claims a knbooleut at an enhanced 
rate. 

Steer ^ J, — Thbsb are cross-suits. 

In No. 2960 the plaintiff sues to obtain 
a kubooleut at an enhanced rate. 

The defendant (the plaintiff io No. 2961) 
pleaded a former decree in bar of the claim 
of enhancement. 

The Judge, without noticing the decision 
relied upon by the defendant, records that 
there is no proof that the land is held 
istemraree, and declares the plaintiff entitled 
to obtain from the defendant a kiit>ooieat 
for Rs. 2-12 per kanee. 

Three objections have been raised in 
special appeal against this decision : Ist^ 
that the decision relied upon is a bar ; 2ndt 
that there was no notice; Srd, that the 
plaintiff was bound to slatie the ground oo 
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which he claimed an enhancement of rent 
iDd to prove it. 

We have read the decision and find that 
there was no question in the case whether 
the defendant's rent could be enhanced, the 
Bait being merely for possession and wassilat. 
It was found that he held on a settlement 
from the zemindar at a rate of one rupee per 
beegab. But the decision did not, and could 
nor, rule that the rent could not hereafter be 
enhanced. 

In respect to the other two objections, 
notice in an action for a knbooleut is 
not essential ; and as the defendant did not 
claim to be a ryot having right of occupancy, 
it was not necessary that the plaintiff should 
state on what grounds he claimed a kuboo- 
leut at enhanced rate. 

Iq the other case the ryot was the plaintfff 
claiming to hold at one rupee a beegah, at 
which rate he demanded a pottah. As in 
the other case for a kubooleut, he has been 
foand not to hold at a fixed rate, and that he 
is liable to a rent of Rs. 2-12, his suit was 
properly dismissed by the Lower Court. 

Tliere being therefore no grounds for the 
special appeals preferred in these cases, we 
dismiss them with costs. 



The 8th January 1864. 

Present : 

The Hon'ble W. Morgan and Shumboonauth 
Pundit, Judges. 

JturlBdlotton-^FosBesslon and Mesne 
ProfltA^Splittingr. 

Case No. 787 of 1863. 

Special Appeal from a decision passed by 
Mr, W, Wright, Principal Sudder Ame en 
of Rajshahye, dated the \6th January 
1863, affirming a decision of Baboo 
Bnngsee J)hur Sein, Moonsiff of that 
District, dated the 23rd May 1862! 

Rainlochun Doss (Plaintiff) Appi^llnnt, 

versus 

MuDgul Sheikh and others (Defendants) 
Respondents, 

Baboos Debendronarain Bose and Greesh 
Chunder Ghose for Appellant. 



No one for Respondents* 

A person having a right to sue for possession and 
was^iUtis not obliged to divide his causes of action so 
as to bring oi^ suit for possession under Clause 6 
Section 23 Act X of 1859 in the Collector's Court, and 
another for waasilat in the Civil Court, but may bring 
one suit for both in the Civil Court. -^ « 

Morgan, J^.— The suit is for the possession 
of land alleged by the plaintiff to belong to 
hisjote (from which the defendant has dis- 
possessed him), and also for wassilat. The 
defendant pleads a pottah from the zemindar 
granted to him after the plaintiff' had relin- 
quished the land. The Lower Appellate 
Court has decided that the Civil Court has 
no jurisdiction in such a suit, which ought 
to be tried by the Collector according to the 
provisions of Clause 6 Section 23 Act X of 
1859. Assuming that the suit is, in part, a 
suit by a ryot under that Clause, it extends 
also to other matters in respect of which the 
Collector's Court has no jurisdiction, for it 
includes a claim for wassilat which, according 
to a decision of this Court, dated the 13th 
February 1863 in Special Appeal No. 1768 
of 1861, cannot be determined by a Collector. 
We think that the plaintiff, having a right to 
sue for wassilat in the Civil Court, was not 
bound to exclude from his suit the other 
portion of his claim, and thereby to divide bis 
causes of action and make them the subjects 
of different suits. 

The judgment of the Lower Appellate 
Court must be set aside, and the suit remand- 
ed to that Court for trial. 



The 8th January 1864. 

Present : 

1 The Hon'ble C. St«er and L. S. Jackson, 
I Judges, 

Jurladlotlon— AaBiirnment of rent. 

Case No. 172 of 1863. 

Regular Appeal from a decision passed by 
Baboo hamtaruch Roy Bahadoor, Offi- 
dating Principal Sndder Ameen of 
Rungpore^ dated the 26th December 
1862. 

Kishen Koommar Mitter and others (Defend- 
ants) Appellants y 
versus 

Mohesh Chunder Bannerjee (Plaintiff ) 
Respondent. 
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Baboos Kishen Kishore Ghose and Baney 
Madhub Banerjee for Appellants. 

Baboos Onnocool Chnnder Mookerjee aud 
Huro Rally Ghose for Respondeut. 

Suit laid at rupees 40,770-6. 

A suit for arrears dae under an assignment of rent 
is a suit to recover arrears of rent, and, as sucb, is only 
cognizable under Clause 4 Section ^ Act X of 1859 by 
the Revenue Courts, 

Steer, J. — The plaiutiff holds a putnee 
under the zemindar ft'om whont he received 
an assignment upon the defendant, his 
farmer, to pay to the plaintiff 1 5,000 rupees 
out of his annual rent payable to the zemin* 
dar. The plaintiff accordingly sues the 
defendant for arrears due to him under the 
assignment. 

Clearly the sum demanded from the 
defendant is the amount of his rents due to 
his zemindar. This is clearly therefore a 
suit to recover arrears of rent which is only 
cognizable under Clause 4 Section 23 
Act X of 1859 by the Revenue Courts. 
AsrentSf the whole sum may not be due 
to tUe plaintiff, but they are due to the 
zemindar who assigns them to him. If the 
zomindar could not sue the defendant, his 
farmer, for the rents due to him except 
in the Revenue Courts, neither can his 
assignee. 

We hold, therefore, in conformity with the 
decision of this Court of the 4lh December 
1862 (vide page 574 of Hay's Reports) that 
the suit was wrongly tried in the Civil 
Court, and we accordingly reverse the deci- 
sion of the Principal Sudder Ameen as 
passed without jurisdiction, with costs 
against the respondent. 



Lalla Gokool Pershad and others 
(Defendants) Appellants, 



versus 



The 12th January 1864. 

Present : 

The Hon'ble H. V, Bayley and E. Jackson, 
Judges. 

JnrUdlotton— Mokumree title. 

Case No. 159 of 1863. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 23rd December 1862. 



Rajah Rajendur Kishore Singh (Plaintiff) 
Bespondent 

Baboos Vnnoda Pershaud Banerjee lad 
Dwarkanath Mitter for Appellants. 

Moonshee Ameer Alt and Baboos Bern 
Chunder Banerjee aud Kissen Succa 
Mookerjee for Respondent. 

Suit laid at rupees 12, 672-7. 

A and B, alleging themselves to be the holden of 
a mokaruree tenure within Ca zemindary, and to hiTt 
been ousted bv C, brought a suit under Section 23 Act 
X of 1869 and recover^ possession, without sny en- 
quiry having taken place into the validity of their title 
to hold as mokurureedars. C now sues in the GItU 
Court to try the (question of A and Bs mokururee dtle. 
Held that the suit was cognisable in the Civil GonrU 

Jackson, J. — The defendants allege that 
they are the holders of a mokururee tenore 
within the zemindary of the plaintiff, while 
the plaintiff alleges that they are tenints 
under a temporary lease the term of which 
has expired. The plaintiff, of his own accord, 
dispossessed the defendants on what he 
termed the expiry of their lease. The 
defendants sued under Section 23 Act X of 
1859, aud recovered possession, the Judge i 
on appeal recording that the zemiudar's alle- { 
gat ion of a temporary lease was false, and 
the kubooleut produced by him a forgery, 
and that the defendants were in possession as 
mokurureedars. The Judge, therefore, re- 
stored defendants to possession, butbeftbo 
recorded that he had not enquired into the 
Talidity of their title to hold as mokuroreo- 
dars. 

The plaintiff now brings this regular suit 
to try the question of the defendants' mo- 
kururee title, and to oust them from the 
land and obtain possession of it. 

The Lower Court has decreed the claim on 
the ground that defendants have not furnish- 
ed any evidence of the validity of their mokur- 
uree title. 

On appeal defendants' pleader, Baboo 
Dwarkanath Mitter, has urged that the suit 
is not cognizable by the Civil Coiyts ; that 
the validity of the defendants* title was an 
isisue which should have been raised and 
decided in the ease under Act X of 1859 ; 
and that, if it was not then tried, the plaintiff 
should have appealed on that point, but that 
he cannot bring a regular suit to try the 
question. 
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We see no bar by the law to the healing 
of the suit on the merits of the defendants' 
titles. The Judge might, in the Act X suit, 
hafe gone into the question of defendants' 
title. But he found that there was suffici- 
ent evidence upon which to declare the de- 
fendants entitled to recover possession with- 
out determining the question of title, and he 
declared that he did not adjudicate that 
question. The plaintiff cannot now sue I c^se No. 452 of 1863 under Act X of 1859. 



The 15th January 1864. 

Present : 

The Hon'ble G. Loch and E. Jackson, 

Judges. 

Umltatlon— Se^tton 32 Act X 
of 1899— Oonstraction. 



the Collector for a decision on the 
defendants' title. He is entitled to have 
the qaestion tried, as he disputes that title. 
The Civil Courts have jurisdiction in the 
case, and his suit in those Courts is, there- 
fore, correctly preferred. 

It is then urged that the defendants cited 
the plaintiff, Rajah of Bettiah, and his 
brother as their witnesses ; hut that the 
Loirer Court did not have the Rajah examin- 
ed in their presence, and refused to issue a 
proclamation to require the attendance of his 
brother, when the peon reported that a sum- 
mons could not be served upon him. We 
ire not satisfied that the defendants showed 
sufficient ground for their application to sum- 
mon the Rnjah as a witness under Section 
162 Act VIII of 1859; or that they 
proved that the evidence of the Rajah's 
brother was material under Section 159 
of the above Act, and we do not, 
therefore, consider that these objections 
are any ground for interference with the 
Lower Court's decision. 



The appellant's pleader admits that the re- 
cord contains no evidence of defendants' title. 
He states that the evidence is filed in the 
Act K record, which has not been sent up. 
However this may be, the appellant having 
failed to prove his title before us, we can 
oalj confirm the Principal Sudder Ameen's 
judgment, and dismiss the appeal with 
costs. 



Special Appeal from a decision passed by 
Mr. J. C, Dodgsofty Judge of Mymen- 
singhy dated the 3rd December 1862, 
affirming a decision of the Deputy 
Collector of that District, dated the 4th 
September 1862. 

Mr. Moran (Defendant) Appellant, 
versus 

Bindoobashinee Debea, widow of Pran 
Goshain (Plaintiff) Respondent. 

Baboos Tarueknath Sen and Khetternath 
Bose for Appellant. 

Baboo Kishen Dyal Roy for Respondent. 

The words " passing of this Act" in Section 82 Act 
X of 1S59 refer to the 29th April 1359, the dste ob 
which the Act received the Governor-General's assent. 
For all rents then due, snit should be brought within 
three years from that date, or befol^ the 29th 
April 1862. 

Loch, J. — Plaintiff gave a lease for 
certain lands to the defendant, and brought 
an action for arrears of rent extending from 
Assin 1263 to Cheyt 1267. Defendant 
pleaded limitation under Section 32 Act X 
of 1859 ; and that, as the lease was given to 
him in satisfaction of a loan of rupees 5()0, 
it was a^^reed that he should not be liable for 
rent. The Lower Appellate Court held that 
the suit was not barred by limitation, and 
that there was nothing on the record to lead 
the Court to suppose that the lease was 
given merely to liquidate the bond given by 
plain tifi^ and that the pottah made no men* 
tion of it ; and a decree was given for 
plaintiff. 
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In special appeal, the pleas taken are 
limitation, and that the Judge has passed no 
opinion as to the oral evidence ; that the 
lease was merely a usufructuary mortgage, 
and that oral evidence might be adduced to 
prove such to be the purport of the instru- 
ment, though, on the face of it, no such 
provision appeared. 

On the point of limitation we hold, as 
ruled lately by a Full Bench of this Court, 
that the words " passing of this Act," in 
Section 32 Act X of 1859, refer to the 
date on which that law received the sanction 
of the Governor-General, viz., 29th April 
1859, corresponding with 7th Bysack 1266 ; 
and diat, for all rents then due, a suit should 
have been brought within three years, or be- 
fore 29th April 1862. But the present suit 
was not instituted till 2nd July 1862, and 
consequently plaintiff's claim to rent for the 
period previous to the passing of the^Act is 
barred. 

On the second point, we see no sufficient 
grounds for interfering with the decision of 
the Lower Court. We cannot suppose that 
the Judge decided the case without looking 
into the evidence. He might, it is true, 
have given a distinct opinion as to the value 
of the oral evidence, but we see no good that 
is to be gained by sending back the case for 
that purpose. The lease and the bond make 
no mention of such terms as are pleaded by 
defendant, and the Judge does not accept 
the other evidence. 

Under these circumstances we modify the 
Judge's order in regard to the rents as above, 
and give costs in proportion. 



The 26th January 1864. 

Present : 

The Hon'ble G. Loch and J. P. Norman, 
Judges. 

2lent— Porobaser of zemindar jr sold 
In ezeoution of decree— Mmitation. 

Case No. 32 of 1863. 

Regular Appeal from a decision of the 
Deputy Collector of Rajshahye, dated 
the 23; </ December 1862. 



The Collector of Rajshahye (Defendant) 
Appellanty 

versus 

Hursoondery Debea (Plaintiff) Respondent. 

Baboo Kissen Kishore Ghose for Appel- 
lant. 

Messrs. H. Stainfortk and G. Plowden and 
Baboos Obhoy Churn Bose and Baney 
Madhub Bafierjee for Respondent. 

The purchaser of a zemindary sold in dzeeution of a 
decree is entitled to all the rents accruing due from iha 
date of his purchase ; and if the tenants or ryots, after 
having had notice of his title, choose to continue to 
pay their rents to, or for the use of, the former pro- 
prietor, they do so at thair peril, and cannot plead such 
payments in answer to a suit for rent by the new 
owner. 

Where the plea of limitation was urged for the first 
time orally in appeal, it was not aUowed. 

Norman, 7. — This is a suit for rupees 
17,449, arrears of rent and interest in respect 
of a putnee lease, at an annualjummaofrupeea 
2,400 from October 1851 to April 1854, on 
the allegation that the plaintiff became en- 
titled to the zemindary under a purchase at 
a sale by auction by the Sheriff of the Su- 
preme Court, in execution of a decree against 
the former proprietor on 31st July 1851. 

The defendant asserts that, during the 
period for which the rent is claimed, the 
zemindary right was in the possession of 
Ishur Chunder Moostofee and his heir, 
that a portion of the rent was deposited in 
Court in satisfaction of a decree passed 
against Moostofee, and a portion paid to hia 
heir. 

The plaintiff obtained ft decree in a suit 
for possession on the 5 th December 1854. 
The Deputy Collector considers that, prior 
to this decree, the right of the plaintiff was 
not established, and she did not obtain 
possession, and gave the plaintiff a modified 
decree for the rents for the end of the first 
half-year of 1260, disbelieving the genuine- 
ness of a receipt for the rents of the last 
half of that year. 

From this decision the defendant appealed, 
and the plaintiff Hied a cross-appeal under 
Section 348, contending that he was entitled 
to all the rents from the date of the par* 
chase. 



Digitized by 



Googk 



1864.] 



ACT X RULINGS. 



The defendant produced two receipts, one 
ditedthe 8th of June 1852 for rupees 5,100, 
and the other the 27th September 1852 for 
rupees 2,400, which shew that the defendant 
paid these sums in satisfaction of decrees 
against the former proprietor Ishur Chun- 
der Moostofee. The Principal Sudder 
Ameen allowed the defendant these sums in 
the account against the plaintiff; and, as 
there is apparently nothing to show that, 
prior to the time when these payments 
were made, the defendant had any no- 
tice, either actual or constructive, of -the 
plaintiff's title, the propriety of the al- 
lowance of these payments was not dis- 
puted before us. 

He also filed two receipts, dated the drd 
of March 1853 for rupees 1,200, and of the 
25th of June 1853 for rupees 1,200 paid 
into the Court of the Principal Sudder 
Ameen, in satisfaction of decrees against 
lehur Chunder. 

There is ample evidence that, prior to the 
3rd of March 1853, the defendant was fully 
aware that the plaintiff was entitled as 
auction-purchaser, and had taken steps to 
assert his title to the rent. A decree had 
been obtained by one Gunesh Pershaud 
against the former proprietors, and the 
Principal Sudder Ameen had issued two 
successive perwannahs for the attachment of 
the rent due and calling on the defendant to 
pny it into Court in order to satisfy the 
decree. The defendant on the 3rd March 
1853 deposited in Court the rent of the first 
half-year of 1259, with a petition stating 
that the property had been sold to the now 
pkintiff, and praying that the money should 
not be paid into the Court, but retained in 
order that he might not be subjected to loss. 
The rent of the latter half-year of 1259 was 
deposited in Court by the defendant under 
similar circumstances. The Principal Sad- 
der Ameen ordered the money to be paid 
out to the holder of the decree. It is to be 
regretted that the defendant should now be 
called upon to pay the rent of these two half- 
years a second time. But it is his own 
fault that he submitted and paid his rent 
to the account of a person who had no title 
to it, for we think that the Principal Sudder 
Ameen had no authority to direct the tenant 
to pay his rents into Court, and to make 
them over to the decree-holder more parti- 
cularly, as it was brought to his notice that 
the defendant's title to the zcmiudary has 
ceased to exi.-jt. 



We think it clear that, in point of law, 
the purchaser of a zemindary sold in execu- 
tion of a decree is entitled to all the rents 
accruing due from the date of his purchase ; 
and, if the tenants or ryots, after having had 
notice of his title, choose to continue to pay 
their rents to, or for the use of, the former 
proprietor, they do so at their peril, and 
cannot plead such payments in answer to a 
suit for rent by the new owner. It is no 
doubt equally true that, if the auction-pur- 
chaser omits to give notice of his title to 
the tenants, and the tenants misled by the 
want of such information continue to pay 
their rents to the former proprietor, the 
auction-purchaser must bear the consequences 
of his neglect according to the rule stated in 
Thakoor Doss Gossain and Petumber Roy, 
S. D. A. Rep. 23rd June 1859, p. 822, viz. 
that, '* until the tenant has a clear and 
<< distinct notice, either actual or symbolical 
*< (which last is usually done in this country 
" by placing a bamboo on the land), the 
" transfer of the old proprietary right of 
<< ownership cannot be said to bind the 
" tenant." 

The defendant pleaded for the first time 
orally before us a plea of limitation. But 
as| this defence had not been raised in the 
Lower Court, where it might have been 
pleaded and possibly answered. We thought 
that, according to the authority of Mussamnt 
Emam Bandi versus Hurgovind Ghose, 4 
Moore's Ind. App, 403-414, we ought not to 
allow it. 

It is not necessary to go into the point 
which the appellant brought before us, viz,^ 
that the Deputy Collector was wrong in re- 
jecting the receipt of the 25th of June 1853 
as not genuine, as we think it clear that, 
assuming this document to be genuine, 
which we, in fact, think it is, the plaintiff 
respondent is entitled to recover rupees 
2,400 for the year 1259, rupees 2,400 for 
1260, and rupees 2,400 for the year 1261, 
in all rupees 7,200, and interest at the rate 
of 12 per cent, per annum to be calculated 
from the respective dates when the several 
half-yearly instalments became due, and witli 
costs and interest. 

We think that this is not the case in 
which we ought to give damages under Act 
YI of 1862, though, as the suit was com- 
menced after the passing of that Act, we 
should have had the power to award such 
damages if we thought that the circumstances 
of the case called for such a judgment. 
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The 27th January 1864. 
Present : 

The Hon'ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon'ble Shnmbhoonauth 
Pundit, Judge. 

SMtton 33 Aot Z of 1899— Affent 
(Snspeiuiloii of). 

Case No. 2541 of 1862 under Act X of 
1869. 

Special Appeal from a decision passedby Mr, 
F. A. Elphinstone Dalrymplcy Additional 
Judge of Dacca, dated the 24th July 1862, 
reversing the decision of Mr, F. B, Simson, 
Officiating Collector of that District, 
dated the 14/A March 1862. 

Mudduu Mohun Roy (Defendant) Appellant, 

versus 

Gopee Muhua Roy (Pluintiff) Respondent, 

Bahoos Prosonno Coomar Sen and Chunder 

Madhub Ghose for Appellant. 

Baboos Romesh Chunder Mitter and Kali 
Mohun Doss for Respondent. 

If a principal suspends an agent, the agency must be 
held to have been determined within the meaning of 
Section 88 Act X of 1859. 

Peacock, C, J, — This case is said to be 
a suit brought for a balance due upon a 
" nikas," or adjusted account. But it really 
is a suit brought by a zemindar against his 
agent for monies received by the agent on his 
account. The first plea is that of limitation, 
and that was decided by the first Court in 
favor of the defendant. The Lower Appel- 
late Court reversed that decision. 



The first question is whether the suit is 
barred by Section 33 of Act X of 1869. That 
Section requires a suit for the recovery of the 
money in the hands of an agent, or for the 
delivery of accounts or papers by an agent, 
to be brought either during the agency or 
within one year after the determination of 
the agency. The defendant contends that he 
had been suspended from his agency more 
than one year before the commencement of 
the suit, and the first Court decided the 
question of limitation in his favor upon that 
ground. We think that, if a principal stts- 
pends an agent, the agency must be held to 
have have been determined within the meto- 
ing of Section 33 of Act X of 1859 from 
the time of the suspension. But we are 
not in a position to determine whether the 
action is barred by limitation, because it his 
not been found how long the agent had been 
suspended when the action was commenced. 
The Judge reversed the decision of the first 
Court as to limitation, without giving any 
reasons for his decision. He merely says 
" the case was brought within time, and is 
not barred." He furnishes no data from 
which this Court can say whether he was 
right or wrong in that respect. 

The next and roost material questioo is 
witii reference to the merits of the case. It 
appears that the agent furnished an account 
according to which nothing was fortbcomiog 
to the zemindar. In that account there 
were several items amounting to 107 rupees, 
with which the agent debited the semindar, 
and which, if allowed, more than covered the 
zemindar's claim amounting to 106 rapeea. 
It appears, however, that the zemindar, in the 
absence of the agent, struck out those items, 
leaving a balance in his own favor. There is 
no proof that the agent ever admitted that 
the zemindar was right in disallowing those 
items, or ever consented to the adjustment 
of the account in that manner. The Lower 
Court of Appeal has not found whether tiie 
items were rightly charged or not. 

The case must, therefore, be remanded to 
the Lower Court of Appeal, ^rst, to ascer- 
tain how long before the commencement of 
the suit the agent had been suspended. If 
the Judge find that the suit is not barred by 
limitation, having regard to the rule above 
laid down, he will ascertain whether the 
items amounting to 107 rupees were cor- 
rectly disallowed or not. The Judge should 
have found what the facts were, and apply- 
ing the law to such facts, should have gtsted 
his reasons for over-ruling the dectsion of 
the first Court. 
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The 2nd February 1864. 

The Hon*bie F. 6. Kemp and 6. 

Campbell, Judges. 

Umltatfton (Time for pleading). 

Case No. 964 of 1863 under Act X 
of 1859. 

Special Appeal from a decision passed I 
Mr. E, JaeksoHf Additional Judge of 
Nuddea, dated the \4tk January \S6S, 
affirming a decision passed by Mr. W, L. 
Beelei/t Deputy Collector of that Dis^ 
trict, dated the 2Zrd August 1862. 
Briodabun Chunder Sircar Chowdry and 
others (Defendants) Appellants, 

versus 

Hr. G. Clarke and others (Plaintiffs) 
Respondents. 

Baboo Romanath Base for Appellants. 

Mr. R. T. Allan for Respondents. 

Where the plea of limitation was not taken in either 
of the Lower Conrts, or in the grounds of 8f>ecial appeal, 
it was Aotallow^tobe urged at the bearing of the 
spedal appeal. 

Campbell, *^- — ^^ *^»8 case limitation is 
nrged by the pleader for the special ap- 
pellant ; but as no such plea was taken in 
either of the Lower Courts, or ia the grounds 
of special appeal, we cannot hear it aow. 

The Judge finds as a fact that the es- 
tablished rent is rupees 31, and we see 
no ground for the special appeal, which is dis- 
miwed with coa^. 



The 2ad February 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

EelinqniBliinent of land— Ootbandoe 
lyot— Section 19 A,et X of 1899. 

Case No. 831 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by 
Mr. Elphinstone Jackson, Additional 
Judge of Nuddea, dated the 2\st Novem- 
ber 1863, reversing a decision of the 
Deputy Collector of that District, dated 
thfZOth August 18iS2. 
Mr. Thomas J. Kenny (Plaintiff) 
Appellant, 

versus 

Issur Chuader Poddar (Defendant) 
Jte^ondenU 



Mr. R. T. Allan for Appellant. 
Baboo Nilmadhub Sen for Respondent. 

Where a landlord served a notice on an ootbundee 
ryot that, unless he paid at an enhanced rent for the 
ensuing year, he was to quit the land, and the ryot 
thereupon intimated to the landlord's agent his intention 
to relinquish the land, — Hbld that there was a sufficient 
compliance with Section 19 Act X of 1859. 

Kemp, J, — The tenant in this suit is of 
the class called ** ootbundee," a description 
of tenure which obtains in Zillah Nuddea. 
The ootbundee ryot is not a continuing 
tenant, but cultivates only a piece of land 
in one year, and another the next. We also 
find that the landlord in this case terminated 
the temporary leaae of the ryot by serving 
upon him a notice that, unless he paid at an 
enhanced rent for the ensuing year, he was 
to quit the land. ^ Further, it is found by 
the Court below as a fact that the ryot did 
give intiBiafiioQ of his intention to relinquish 
the land to the agent of the special appel- 
lant. Under these circumstances, and tak- 
ing into consideration the temporary character 
of the holding of aa ootbundee ryot, we 
think there has been a sufiicient compliance 
with Section 19 Act X of 1859. 

The appeal is dismissed with costs and 
interest. 



The 4th February 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

Bnbancement— Baatoo land«« 

Case No. 294 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by 
Mr. Elphinstone Jackson, Additional 
Judge of Nuddea, dated the 2\st Novem- 
ber 1862, affirming a decision of the 
Deputy Collector of Kooshteah, dated the 
ZOih August 1862. 

Mr. Thomas J. Kenny (Plaintiff) 
Appellant, 
versus 
Greedhur Manjee (Defendant) Respondent. 
Mr. R. T. Aikin for Appellant. 
No one for Respondent, 
Bastoo lands are not exempt from enhancement. 
Kemp, J. — We think that this suit roust 
be remanded. There can be no enhance- 
ment of rent on any lands in cases in which 
the Taloe of the produce, or the productive 
powers of the land, have not been increased ; 
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but we know of do decision which entirely 
exempts bastoo lands from enhancement. 
Lauds comiug under the designation of bas- 
too, upon which crops are grown, are some- 
times very productive, beiug well raised 
and capable of producing valuable crops, 
such as tobacco, pepper, ko. The Lower 
Appellate Court will decide this suit under 
the provisions of Section 17 Act X'of 
1859. 



The 10th February 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges^ 

Jurisdiotloii— Suit for possession 
witliinosno profits and damair**-— 
Xiandlord a dofondant. 

Case No. 1646 of 1863. 

Special Appeal from a decision passed by 
Mr. W. Wright^ Principal Sudder 
Ameen of Rajshahge, dated the 2Sth 
February 1863, affirming a decision 
passed by Baboo Bungshee Dhur Sein^ 
Moonsiff of Commercolly, dated the SOth 
August 1862. 

Debranee Dassee (Defendant) Appellant, 

versus 

Shitol Kareegur (Plaintiff) Respondent. 

Baboos Sreenath Doss aud Bhuggobutty 

Churn Ghose for Appellant. 
Baboos Shib Chunder Mozoomdar, Kishen 
Dyal Roy, Ishur Chunder ChtAcherbutty, 
and Bungshee Dhur Sein for Respondent. 

Th« Civn Oonrt has no forisdicUoa in a snit for pos- 
ae^on with mesne proats and damages in which the 
plalntifTs landlord was the substantial defendant as 
retards possession. 

Campbell, J. — This was a suit for re- 
covery of posGfession of land, as well as for 
mesne profits and damages. 

We find that plaintiff made his landlord 
a defendant and brought him into Court, and, 
in fact, the landlord was, in respect to the 
possession of the land, the substantial de- 
fendant, having given a pottah to the other 
defendants. We therefore think that in so 
far the Civil Court had no jurisdiction, and 
80 much of the decree of the Lower Court 
as awards possession is annulled. But as 
this objection was not taken below, the 
award of coats will stand in favor of plaint- 
iff. 



The 10th February 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

Jurisdlotlon— Suit for poasesstoii— 
Xiandlord a defendant. 

Case No. 1608 of 1863. 

Special Appeal from a decision passed &y 
Moulvie Naziroodeen Mahomed Kkan 
Bahadoor, Additional Principal Sudder 
Ameen of Hooghly, dated the TZri 
April 1863, reversing a decision pasui 
by Baboo Hem Chunder Banerjee, Offi- 
ciating Moonsiff of that District, dated 
the 9th April 1862. 

Nilumber Sen and others (Plaintiffs) 
Appellants, 

versus 

Haranund Sooree and others (Defendants) 
Respondents. 

Baboos Hem Chunder Banerjee and Doorga 
Boss Dutt for Appellants. 

Baboos Onoohool Chunder Mookerjee aod 

Taraprosunno Mooherjee for Respondents. 

The Civil Court has no jurisdiction in a suit for poi- 
8«8sioii ia which the landlord was one of the defeadaau 
and the real party interested. 

Kemp, J. — Wb think that the decision of 
the Lower Court is correct. The plaintiff 
made his landlord a defendant, and the suit 
was for possession of a tenure from which 
the plaintiff had been ousted. Though the 
third party is made a defendant and is iMUiked 
by the landlord, the latter partj is the 
real party interested ; and as he is the partj 
to whom the rent is payable, the suit is not 
cognisable by the Civil Court. Appeal dis- 
missed with costs and interest. 



The nth February 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Patnee— Payment of revenue by ppt- 
needar. 

Case No. 1103 of 1863 under Act X. of 
1859, 

Special Appeal from a decison passed hif 
Mr. C. S. Belli, Judge of RcQskaki/e, 
dated the 21 th January 1863, reversing fl 
decision of the Deputy Collector of that 
Distiict, dated the 26th August 1862. 
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Jotender Mohun Tagore (Plaintiff) Appel- 
lant 

versus 

Mussamut Kishen Monee Dabee (Defendant) 
Respondent. 

Baboos Sreennth Doss and Bungsee Budden 
MUter for Appellant. 

Buhoo Debendro Narain Bose for Respond- 
ent. 

The payinent of revenue into the CoUectorate by a 
patQeedar, in order to save the estate from sale, when 
tlie semindar^s payment was credited by the Collector 
Bot as revenue but as a deposit, and a receipt granted 
tft the semindar accordingly, was held to be a sufficient 
payment of the putaee rent to the zemindar. 

Jackson J. — Thb plaintiff, a zemindar, 
toed to recover from the defendant, a put- 
needar in his estate, arrears of rent for three 
months on his put nee lease for the first 
qoarter of 1269. The putneedar replied 
that he had deposited the revenue due to 
the Qovernment from the zemindar ia the 
CoUectorate, to prevent the estate heing 
sold, and that the Collector had credited his 
payment to the Government revenue, and 
that that payment was sufficient payment 
of the putnee rents to plainti£f. 

The Deputy Collector decreed the claim. 
Bot the Judge found that the defendant's 
averment was correct, and dismissed it. 

On special appeal it is said that the 
plaintiff had ptUd in his own Grovernment 
revenue, and that there was no necessity for 
crediting the defendant's deposit to that re- 
venue, and that the plaintiff is entitled to 
his rents, whether defendant deposited the 
revenue or not. 

The Judge find^ that the Collector made 
a mistake, and that the Collector should 
have credited the plaintiff's payment to the 
Government revenue, whereas he credited 
it to a deposit account. In this state of 
facts, the plaintiff himself was in fault, he- 
caose he should have seen that he obtained 
ft proper receipt showing that his money was 
received as payment for revenue, whereas 
he took a receipt showing that the money 
wfts received as a deposit, not as a payment. 
The plaintiff now says he ought not to suffer 
for the Collector's alleged mistake. This 
may be so, but it does not follow that the 
defendant should suffer. The plaintiff him- 
self was certainly to blame, and it may be 
that the plaintiff was wholly to blame. We 
have no evidence on the point. But if the 
plaintiff paid the money as a deposit, and 
not as revenue, he would be wholly to 
blame. But whether wholly or only partly 
to blame, atill he cannot recover hta loss 



from defendant, who was not to blame at all. 
This appeal is dismissed with costs. 



The 15th February 1864. 
Present : ' 
The Hon'ble F. B. Kemp and G. Campbell, 
Judges, 

Amendment of deoree— Mooktear*s 
Fees. 

Case No. 412 of 1863 under Act X of 1859. 

Miscellaneous Appeal from an order passed 
by Mr, V, T. Taylor, OfficiaHng Col- 
lector of Rungporcy dated the 9th June 
1863. 

Bungsee Ram Shaha and Mohendro Narain 
Sircar, Petitioners^ 

versus 

Juggurnath Shaha> Opposite Party. 

Baboo Grijd Sunker Mozoomdar for 
Petitioners. 

Moulvie Murhumut Hossein for Opposite 
Party. 

Whe# a decree passed before Act YI of 1862 B. C. 
awarded costs including mooktear^s fees (contrary to 
Section 71 Act X of 1859), the amendment of the decree 
in the execution stage by the Court exeootioff the 
decree, instead of by application to the Court of first 
instance, was not interfered with, no injustice having 
been done thereby. 

Kemp J. — The decree of the Court of 
first instance, which was passed before the 
enactment of Act VI of 1862, awarded 
costs including mooktear's fees which ought 
not to have been charged under the provisions 
of Section 71 Act X of 1859. 

The judgment-debtor should have ap« 
plied to the Court of first instance for 
amendment of the decree, but as no injus- 
tice has been done, by this having been 
effected in the execution stage by the Court 
executing the decree, we dismiss the appeal 
with costs. 



The 16th February 1864. 
Present : 

The Hon'ble F. B Kemp and G. Campbell, 
Judges, 

Deoree (aooording' to defendant's ad- 
mieslon). 

Case No. 1408 of 1 863 under Act X of 1859. 

Special Appeal from a decision passed by 
Mr, E, F, Lautour, Judge of Fatna, dat-^ 
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ed the V2th February 1868^ reversing a 
decision of Moulvie Azesmooddeen Hes- 
sein Khan, Deputy Collector of that 
District^ dated the 29th November 1862. 

Raj Coomar Slog and others (Plaintiffs) 
Appe Hants ^ 

versus 

Choto Raj Coomar SiDg and Dossurat Sing 
(Defendants) Respondents^ 

Mr. John Baptist for Appellants. 

Baboo Kisken Sukka Mookerjee for 
Respondents. 

Where defendantB admitted tenancy and their plea of 
payment was found to be false,— Held that a deoree 
should have been passed at the rates admitted by them, 
instead of dismissing plain tlfTs whole claim, because he 
failed to prove the rates stated in the Luggit. 

Kemp, t/. — W£ think that^ as the defend- 
ants (special respondents) admitted tenancy, 
and their plea of payment was found to be 
false, a decree should have been passed at 
the rates admitted by the defendants. The 
whole claim of the plaintiff should not, under 
such circurastaDces, have been dismissed, 
because he failed to prove that the rates 
stated in the Luggit were correct. The de- 
eision of the Lower Court is amended with 
costs of all Courts in proportion to be paid 
respectively by (he parties. 



The 17th February 1864, 
Present: 

The Hoa'ble F. B. Kemp and G. Campbell, 

Judges. 

Jarl»di€tiim-^Ptttnee, 

Case No. 1417 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by 
Mr. E, F, Lautour, Judge of Patna, dat* 
ed the 23rrf April 1863, reversing a de- 
cision of the Moonsiff exercising the pow- 
ers of a Deputy Collector of that District^ 
dated the 4M February 1863. 

Soobhul Sing and otherr (Defendants) Ap- 
pe Hants, 

versus 

Meeto Sing and others (PlaintiflPs) Respond- 
ents* 

Mr, R^ E. Twidale and Baboo Kissen Suh- 
ka Mookerjee for Appellants. 

No one for Respondents. 

A suit by one of a body of pstaeedarB agiinst Ms oo- 
putneedars for his share of the rents collected by them 
u cognizable in the Civil Court, aod not under Act X of 
1859. 



Kemp, •/.— Wb tiiink that tb^ first gronnd 
taken in the special appeal is a good one. 
This suit is brought by one of a body of 
putneedars against his co-putneedars for 
his share of the rents collected by the latter. 
Such a suit is cognizable in the Civil Coart 
and not under Act X of 1 859. It is not a 
suit against an agent employed in the man- 
agemenr of land or collection of rent, airoh 
as is contemplated in Section 24 of Act X. 
The decision of the Lovver Courts must be 
reversed with costs and interest. 



The 17th February 1864. 

Present : 

The Hon'ble F. B. Kemp and 6. Campbell, 
Judges, 

JarlAdlotloa— ZUeotmeiit. 

Case Mo. 1 686 of 1868 under Act X of 1 



Special Appeal from a decision passed hy 
Mr, H, S. Thompson, Officiating Addi- 
tional Judge of Backergunge, dated the 
ZOth December 1862, amending a deci- 
sion of the Deputy Collector of that Dis- 
trict, dated the 1 5th November 1861. 

Koroonamoye Dossee (Intervener) Appellanij 

versus 
Poomo Chundet Doss (Plaintiff) and bthers 
(Defendants) Respondents. 

Mr. A, F, Lingham, and Baboos Hem 
Ghunder Banerjee and Lukhy Churn Bote 
for Appellant. 

Messrs, R. T, Allan, G. Gregory and C. 
Gregory for Beepondenls. 

- Where the alleged dispossefteors are not semindan or 
superior holders ^ land, there is ao jurisdiction nadar 
Act X of 1869. 

Campbell, J, — In this case the plaiotiff 
sued under Act X of 1859 alleging that he 
was dispossessed bj certain persons, propria' 
tors of the land, but holding benamee through 
another. The present special appellant wai 
an intervenor, claiming by purchase from 
plaintiff and alleging collusion. The Judga 
finds that the plaintiff was not dispossessed by 
the zemindar. Making the dispossessors in 
effect mere wrong doers and disallowing the 
claim of the intervenors, he gives a decree 
for possession. We think that, as the facts 
are found by the Judge, the dispossessors 
not being zemindars or superior holders, 
there was no jurisdiction under Act X We 
therefore decree tha appeal with costs, lear- 
ing the parties to their remedy in the Ci?ii 
CourL 
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Tbe I7ih Febiuftij 1864. 

Present : 

The Hon'ble F. B. Kemp and O. Campbell, 
Judges, 

Suit for kubooleut (asrainat Jotedara) 
— Bolding* at fixed rates— SBIigrlitB of 
oooupanejr. 

Case No. 1655 of 1 863 under Act X of 1859. 

Special Appeal from a decision passed by 
Mr. F. A, Elphinstone Dalrt/mple, Ad- 
ditional Judge of Chiitagong, dated the 
27 ih February 1863, afprmifig a decision 
of Baboo Bugwan Chunder Bose^ Deputy 
Collector of tfiat District, dated tfie 19M 
December 1861. 

RAmzan AU and nnother (Defendants) 
Appellants, 

versus 

Bajcoomar and oUiers (Plaintiffs) 
Respondents. 

Bahoos Kishen Sukka Mookerfee and Bhoy- 
rub Chunder Banerjee for Appellants. 

No one for Respondents. 

Ther* i< nothing illegal ia a suit for a kubooleut 
igainst jot«dars. The plea of holding at fixed rents 
cunot be urged by a defendant who, on his own showing, 
is Dot even a tenant with a right of occapancy. 

Kemf, J, — We think that the plaint 
treated the defendants as jotedars and not 
as talookdars. There is nothing illegal in 
a suit for a kubooleut under such circum- 
Btaaces. A notice is with the record, and 
evidence of service appears to have been taken. 
We do not find that tbe non-service of notice 
was pressed on the attention of the Lower 
Appellate Court. The Court below has 
found that the defendants have not held 
' tlieir tenure at fixed rents, and the rate fixed 
appears to be that which prevails in the 
neighbourhood for lands of a similar quality. 
The dakhilahs filed by the defendant do 
not date further back than 1218 Mughee, so 
ttint on his own showing he is not even a ten- 
ant with a right of occupancy. We dismiss 
the appeal without coats, nobody appearing 
for respondents. 



The 17th February 1864. 

Present : 

The Hon*ble F. B. Kemp and G. Campbell, 
Judges, 

Limitation— Seotlon 1« Act ZZV of 
18S9. 

Case No. 2040 of 1863 under Act X of 1859. 



Special Appeal from a decision passed by 
Mr, A, Hope, Officiating Judge of IFo^gh' 
ly, dattd the 9th April 1863, affirming 
a decision of Mr, J. B, B, Boss, Deputy 
Collector of that District, dated tfie Htft 
January 1863. 

Roy Kally Prosonno Sein (Plaintifi*) 
Appellant, 

versus 

Kisto Nund Dundee and others (Defeudanta) 
Respondents, 

Roy Sreenath Sein for Appellant. 

Baboos Nil Madhub Bose and Kadarnath 
Muzoomdar for Respondents. 

Where a plain tiff before 81st Jul V 1861 erroneously 
sued to recover possession of land from whicb he had 
been illegally ejected, in the Court of the Principal 
Sudder Ameen, who did not return the plaint as pre- 
sented to the wrong Court, until after the time prescrib- 
ed for suita under Act X of 1859, the time ^o occupied 
was held not entitled to the benefit of Section 11 Act 
XIV of 1859. 

Campbell, J, — This appears to be an ex- 
tremely hard case. The claim seems to be 
one to recover the occupancy of land from 
which plaintiff has been illegally ejected 
under Clause 6 Section 23 Act X of 1859. 
Under Section 30 of Act X and Act LIII 
of 1860, it wns incumbent on plaintiff to sue 
on or before 3l8t July 1861. Plaintiff er- 
roneously sued in the Court of the Principal 
Sudder Ameen on 4th May 1861 ; but owing 
to the gross neglect of that functionary, it 
was not returned as presented to the wrong 
Court till 17th December 1862, after the 
time prescribed for Act X suits. Plaintiff 
claims the benefit of Section 14 Act XIV 
of 1859, inasmuch as he prosecuted his case 
in good faith in the wrong Court. But we 
cannot apply this provision, inasmuch as 
Section 14 of Act XIV expressly runs, **in 
computing any period of limitation pre* 
scribed by this Act," whereas by Section 3 of 
the same Act, such a suit as the present is 
clearly exempted from the operation of the 
Act. 

We fear that there is no remedy for 
the injury to the plaintiff caused by the 
extreme neglect of the Principal Sudder 
Ameen, and that we must dismiss the ap- 
peal with costs. 

K 
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The 17th Februnrj 1864. 

Present : 

The Hon'Ule F. B. Kemp and G. Campbell. 
Judges, 

Sefit— Preftumption— Pajments for 
oaoh year, and sari^lua pajrnieBts* 

♦Case No. 1832 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by 
Mr, F. C Fowle, Officiating Judge of 
Eungpore^ dated the 25th March 1863, 
reversing a decision of the Officiating 
Collector of that District, dated the Slst 
March 1861. 

Tura Mouee Dossee and others (Pla'tutifis) 
Appellants^ 

versus 

Kallj Churn Surmali mid others (DefendaDts) 
Respondents, 

Baboos Nilmadhub Sein and Grish Chun- 
der Ghose for Appellants. 

Baboos Kishen DyalRoy, Bhugobutty Ghose^ 

and Sihchunder Motoomdar for 

Bespondents. 

A payment onaccoont of rent cannot be credited to 
previous arrears bey^d the term of limitation. 

Tde payments in each year mast be presomed to be 
for the current year, and surplus payments to be for 
past not subsequent years. 

Campbell^ •/• — Plaintiff claims arrears 
of rent. Defendant pleads payment. The 
payments for the last four years are establish- 
ed, but plaintiff claims to credit part of those 
Enyments to arrears of prcTiouB years 
eyond the term of limitation. No douhr 
plaintiff was entitled to place payments to 
credit of arrears, if the payments were madi- 
op that understanding. But we are inclined 
to think that the payments in each year mast 
be presumed to be for the current year till 
the contrary is shown, and there is no proof 
that the money was paid otherwise than for 
the current year. If plaintiff wit<hed to 
place the money to credit of arrears, he 
should have given receipts specifically for 
those years, and should have summoner' 
defendant to produce the receipts, or should 
have produced cliellans. So mr the Judg 
is right. But he is wrong in the following, 
«ts., that he credits a surplus payment of 
1256 to subsequent years. We think thai 
the surplus payment must vrimd facie he 
presumed to be for past, not ror subsequent 
rears. Excluding therefore the account of 
12.>6, we amend the Judge's decree, and 
decree in favor of plaintiff for the amounts 



found to be due on the Judge's account for 
the years 1257, 1258, snd 1259, that is, for 
Rs. 84 : costs in proportion. 



The 17fh February 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

Bnhanoement — V otloe. 

Case No. 1794 of 1863 under Act X of 
I8.i9. 
Special Appeal from a decision passed hy 
Mr, C, H, Campbell, Judge of Jessort, 
dated the 24M March 1863, amending 
a decision of Baboo Tarinee Churn 
Mookerjee Roy Bahadoor, Deputy Col- 
lector of Magoorah, dated the lith Au- 
gust 1862. 

Hurri Mohan Aoharjee and others 
(Plaintiffs) AppeilanU, 

versus 

Ok hoy Coomar Bose and others 
(Defendants) Respondents. 

Baboos Grija Sunker M^zoomdar^ Issw 
Chunder Chuckerbutty, and Shih Chun- 
der Mozotnndar forAppellanta. 

No one for Bespondenta. 

A plaintitr must be kept to tht groondt of eiibaoe«' 
ment stated in hia notice. 

Campbell, /.— Wb think that the Jadge 
is right in thinking that the plaintiff must 
be kept to the grounds of enhancement stated 
in the notice, and that he cannot proceed oo 
other grounds. It is found as a fact that 
there is no sufficient proof that the product- 
ive powers of the land have been increased. 
We dismiss the special appeal with costs. 



♦ S<t potty iame page, Casc Nu. 413 



The 22nd February 1864. 

Present : 

The Hon'ble G. Loch and J. P. Nornaa, 
Judges, 

Itent— O^neral payment 
(appUoatlon cMf ). 

* Case No. 410 of 1H63 under Act X 
of 1859. 

Regular Appeal from a decision passed by 
Mr, Alexander Macleod, Deputy Collector 
of Mymenting^ dated tkt \9th May 1863 

* 8t€ antt^ strae pafe, C af« No. ISCS. 
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Mr. Robert Ahmuty (Pkintiff) Appellant, 

versus 

Mr. K. Brodie (Defeodaut) Respondent. 

Baboos Kishen Kishore Ghose and Juggo^ 
danund Mooherjee for Appellant. 

Babooi Dwarkanath Hitter and Sreenath 
Doss for Respondent. 

Salt laid at rupees 18,986-8. 

Ageaertl payment made ia one year, withomt proof 
that it was in satis&ction of the rents of that year, may 
be ippli«d in Batisfaotion of the Arrears of the previous 
year. 

Norman^ J. — This is a suit for arrears of 
(be rent of certain property from Bysack 
toClieyt 1266 B. S. The defendant proved 
the payment of large sums of money in the 
jetr 1266 and pat in chellans, but neither 
ou the face of the documents, nor by other 
evidence did he show any specific appropri- 
a^oQ of the money at the time of payment 
to the rent of that yean The plaintiff 
clainifid to apply rupees 13,000 to arrears of 
the year 1265. The Deputy Collector says, 
'^ as the suit is for arrears of 1266, it is not 
within the Court's cognizance whether the 
defendant owed rent for 1265 or not." This 
is a luistuke. The defendant was bound to 
prove not only that he paid money in 1266, 
bat (kat such payment was in accord and 
satisfaction of the rents of that year. It is 
a rule of law that, if a debtor have two dis- 
tinct debte due to one creditor and make a 
general payment without saying to which 
debt the money is to be applied, it is in the 
option of the creditor to appropriate the 
payment to which account he pleases. If 
tlierefore there was an ar rear in respect of 
the reuU of 1265 B. S., the plaintiff bad a 
right to apply such part of the money as 
was necessary for the purpose in satisfaction 
of the arrears of that year, and to the ex- 
tent of such appropriation the defendant will 
fail in proof of his plea of payment of the 
rents of 1266. The case must be remanded 
for trial upon that priuciple, and will allow 
both parties to . produce evidence as to the 
state of the accounts in 1265, 



The 22nd February 186*4. 

Present : 

The Hon'Hle Shumboonath Pundit and 

6. Campbell, Judges. 

Jnrlftdietlon— Appeal—Retrtval— 
Seotion 58 Aot X of ieS9. 

Case No. 294 of 1863 under Act X of 

1859. 
Miscellaneous Appeal from an order pass* 
ed hy Mr 0. 8, Belli, Judge of Raj 
shahye, dated th^ 1st May 1863, reversing 
an order of the Collector of Puhna^ 
dated ZOth January 1863. 

Eistonauth Biswas, Appellant^ 

versus 

Brojender Nauth Bhadoory, Respondent. 

Baboos Kali Mohun Doss and Issen Chun' 
der Chucherbutty for Appellant. 

Baboo Mohinee Mohun Roy for Respondent, 

The order of a Depaty Collector, admitttag a revival 
mider Section 58 Act X of 1659, is final under Section 
18 Act VI of 1862 B. 0. TheCoUector has no jurisdic- 
tion to hear an appeal from and reverse thnt order; not 
the ZiUah Judge to reverse the order of the Collector. 

Shumboonath Pundit^ Jl— Thb Deputy 
Collector in a suit for dispossession of lands 
under Act X of 1859 decided the case^ 
and then admitted a revival under Seotion 
58 of that Act. From this order plaintiff 
appealed to the Collector, and that of- 
ficer reversed the order of the Deputy 
Collector under Section 151 of the said Act. 
From this order the defendant appealed to 
the Zillah Judge, on the ground that, under 
Section 13 Act VI of 1862 of the Bengal 
Council, the Collector could not hear any 
appeal against the order of the Deputy 
Collector passed under Section 58 of Act X 
of 1859. The Judge thought the order of 
the Collector to be illegal, and, believing 
himself authorized under the general law 
to set aside this order, reversed the same. 
Against this order a petition is preferred to 
tbis Court, and reference is made to Section 
35 of Act XKIII of 1860, under which this 
Court can take cognizance of the illegality 
or otherwise of the order paesed by the 
Zillah Judge, as well as the Collector him- 
self in appeal. 

It is clear that the Judge had no power 

to reverse the order of the Collector, but 

he was right in holding that the Collector 

was wrong in hearing the appeal. Thtt 

i plaintiff urges that the order of the 

j Deputy Collector also is illegal, as it was 

I not passed in a case to which Section 

i 6S of Act X of 1869 applies. TW order 
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of the Deputy Collector, however, is not 
subject to an appeal, and should not be in- 
terfered with in the present stafi^e of the 
rase. There is an appeal from the second 
decision of the Deputy Collector in which 
this point may be raised. We, therefore, 
order that the order of the Zillah Judge, as 
well as that of the Collector passed in ap- 
peal, be set aside, and that the original or- 
der of the Deputy Collector, admitting the 
revival, be upheld. Each party should bear 
bis own costs. 



The 24th February 1864. 

Present : 

The Hon'ble W. Morgan and Shumbhoo- 
nath Pundit, Judges, 

Putnee (speoifio portion of)— Sale in 
ozooution. 

Case No. 1562 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by 
Mr, 0. TV, Malety Judge of Beerhhoomy 
dated the 24th February 1 863, ajftrming 
a decision of Baboo Radha Nath Gan- 
gooly. Deputy Collector of that District, 
dated the 30M August 1862. 

Poresh Nath Roy (Defendant) Appellant, 

versus 

Bishroop Dutt (Plaintiff) Respondent, 

Baboos Onookool Chunder Mookerjee and 

Mohesh Chunder Chowdry for Appellant. 

No one for Respondent. 

A purchaser at a sale in execution of a decree of one 
of several estates let in one putnee is not bound hy any 
agreement between the putnecdar and other zemindars* 
regardiug their shares of the entire putuce rent Nor 
can he claim fVom the putoeedar, as hia own share of 
the putnee rent, a sum bearing the same proportion to 
the whole putnee rent as the sudder jumma bears to the 
sudder jumma of all the estates let oat in putnee. In 
order to obtain redress in such a case, either the put- 
needar or one or all of the zemindars may have their 
£xed putnee rent properly apportioned among the 
several zemindar )■ by a civil suit in which all the zemin- 
dars should be inurtiea. 

Morgan, J. — The plaintiff purchased, at 
a sale in execution of a decree, one zemin- 
daree estate hclonging to the judgment-debt- 
or, which had been leased by the latter, to- 
gether with his several other zemindarees, 
by a pottah on a putnee lease at oue fixed 
jumma to the special appellant The other 
zomiiulurees were also sold but separately 
and to other persons, in execution of the 
same decree. The plaintiff sued the defend- 
ant in the Court of the Collector of Beer- { 



bhoom, to obtain a kubooleut from him for 
the plaintiff^s own share of the ptitnee rent, 
claiming as his share a sum bearing tht 
same proportion to the whole putnee rent, 
as the sudder jumma of his estate bears to 
the sudder jumma of all the estates let out 
in putnee. The defendant relied on a cer- 
tain paper, fixing the putnee rent of each 
of tiie zemindarees leased out to him in 
putnee, but this document was not consi- 
dered as proved. Both the Courts decreed 
the claim of the plaintiff as laid by him. 
The Lower Appellate Court, with reference 
to certain documents produced by the defend- 
ant to show the separate shares of the pat- 
nee rent he had agreed to pay some of the 
purchasers of the other zemindarees, remark- 
ed that these agreements, executed by the 
defendant with others after the purchase by 
the plaintiff, could not be binding upon the 
latter. The Zillah Judge, apparently hold- 
ing that defendant was not bound to pay in 
shares to all more than his entire putnee 
rents, observes that it was desirable thftt 
the right of all the purchasers should be 
investigated, so that a decree might be 
passed for dividing the entire rent propor- 
tionately between all the zemindars, bnt 
that no step could be taken to make all 
these persons parties to a suit under Act 
X of 1859 ; that, if the defendant had agr«ed 
to pay to any person more than his propor- 
tionate share according to the principle 
relied on by the plaintiff and adopted by 
the Lower Courts, the defendant should 
take steps to reduce that amount. 

It is clear that the Judge is right in say- 
ing that the plaintiff is not bound by any 
agreement the defendant may have entered 
into with other zemindars regarding their 
shares of the entire putnee rent ; and the 
defendant should not be required to pay on 
the whole more than his original rent 
for division between all the zemindars ; and 
it is certainly desirable that all these persons 
should be parties to this suit. It is also 
clear that they cannot be made parties in 
a case under Act X of 1859, either as co- 
plaintiffs or as co-defendants. The Lower 
Court was wrong in supposing that such a 
suit could be effectually disposed of in any 
Court without the presence of all the other 
zemindars. Great litigation and annoyance 
would ensue to the defendant if he were 
sued separately by each of his zemindars 
to fix the share of the rent due to him, and 
the decree passed in each such case would 
not be evidence in other cases or binding 
upon others. 
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Irrespeclive of techuical ohjectioDS, the 
principal of dividing putnee rent in propor- 
tioo to the Budder jumma of each lot is 
wrong. 

The putnee jumma is fixed with refer- 
ence to the proceeds of an estate, and that 
does not bear in any two estates any defined 
ftod fixed rateable proportion to tlieir re- 
ipectiye sudderjummas. The public demand 
was not fixed on any calculation of rules of 
proportion to the gross assets ; and these 
assets themselves were never ascertained with 
anj degree of certainty. Even if this had 
been the case, it would not follow that the 
collections of several estates had neither in- 
creased nor decreased since the Permanent 
Settlement by natural or artificial causes, 
or had increased or decreased at one uni- 
form rate. The decision in this case based 
upon such false data is erroneous. The 
redress asked for in this case cannot be 
given in a suit under Act X of 1859. 
Any party, either the putneedar or any 
one of the zemindars (if ail will not join 
together as plaintiffs) may have the fixed 
putnee rent properly apportioned among the 
several zemindars in a civil suit in which all 
the zemindars should be parties ; and the basis 
for this distribution may be either the paper 
referred to (if it be proved ), or by taking 
the ascertained gross collections of each 
estate as the data for ascertaining the pro- 
portion. 

In the view of the case, the appeal of 
the special appellant is decreed, the order 
of both the Lower Courts reversed, and the 
plaint of the plaintiff dismissed with costs. 



The 25th February 1864. 

Present : 

The Hon'ble W. Morgan and Shumbboonath 
Pundit, Judges. 

Jnrisdiotion— EJ eotment . 

Case No. 1567 of 1863. 

Special Appeal from a decision passed by 
Baboo Anund Chuhder Banerjee^ Princi- 
pal Sudder Ameen of RajshahyCy dated 



the 26M February 1863, affirming a 
decision passed by the Moonsijff of thai 
District, dated the 1th November 1862. 

Afa Khan and others (Defendants) 
Appellants^ 

versus 

Kissen Moonjoree Dossee (Plaintiff) 
Respondent. 

Baboo Ishur Chunder Chuckerbutty for 
Appellants. 

Baboo Debendro Narain Base for 
Respondent. 

Where the di<«pate between the parties was whether 
the plaintiffs who, by themselves and tbeir ancestors 
had loDg held the land in dispute, could be lawfully 
dispossessed bj the defendant who claimed it under a 
pottsh recently granted by the zemindar, — Hbld that 
the matter was one for adjudication by the Civil Court 
in an ordinary suit, and not a question between land- 
lord and tenant 

Shumbhoonath Pundit, J. — PLAiNTiFPg 
sued before the Moonsiff of Rajshahye to 
recover possession from Afa Khan defend- 
ant, who was alleged to have dispossessed the 
plaintiff's infant sons of lands held by them 
and by their father and grand-father before 
them as ryotee lauds under the zemindars 
from whom the said defendant claims to 
derive his title as a tenant. The landlords 
also were afterwards, under Section 73 of 
Aet YIII of 1859, made defendants in the 
case. 

The Moonsiff at first dismissed the suit 
on the ground that, under Clause 6 Section 
23 of Act X of 1859, the suit could nofc be 
tried by the Civil Courts. 

The Principal Sudder Ameen on appeal 
remanded the case for investigating the 
allegations of the plaintiffs on the merits of 
the case, and, after trial, the Moonsiff gave 
a decree to the plaintiff. 

On the defendants jointly appealing to the 
Principal Sudder Ameen, he agreed with the 
first Court in finding that the fact of the 
possession of the plaintiffs* sons and of their 
ancestors for two generations^ and the 
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ouster bj the tenant defendant was estab- 
lished, and held that, though the lease 
given originally to the ancestor of the 
sons of the plaintiff was for life, jet, as 
nflrer the death of the original tenant, the 
heirs were successively allowed by the 
landlords to hold the lands under the said 
pottnh, the plea of extinction of all rights of 
the sons of the plaintiff based on the ground 
of the nature of the eriginal pottah was 
no longer tenable. On these grounds, the 
Lower Appellate Court held that the right 
of occupancy, so acquired by the sons of the 
plaintiff, could not be injured by the zemin- 
dars granting a new pottah of the lands to 
the defendant. 

Against this all the defendants have ap- 
pealed to this Court, but the case was only 
argued on behalf of the zemindars. 

They plead the same plea of the extinc- 
tion of all rights under the lease on the 
ground of the nature of the original pottah, 
and the fact that the pottah itself was 
granted by a Naib who had no right to give 
any raokururee pottah. 

The first plea is over-ruled upon the same 
ground that the Lower Courts properly 
rejected it. 

With reference to the other fact, it is fit 
to remark that the determination of this 
case simply settles the fact of the existence 
of the lease, the ouster by Afa Khan, plaint- 
iff's sons' right of occupancy, their title to 
recover possession from the ousting defend- 
ant, and to protect themselves from being 
dispossessed under the right of resumption 
claimed by the landlords on the ground of 
the nature of the original lease. As to the 
rights of the landlords to sue for assessment, 
it is not affected by tlio decision of this case, 
and they must have it determined by an- 
other suit instituted by them against the sons 
of the plaintiff. 

As to the plea urged by the special ap- 
pellant that, as virtually plaintiff complains 
of being dispossessed by his landlords, her 
present claim could only be tried in a suit 
under Act X of 1859 in the CoUectorate, 
and not in any Civil Court. 

We are of opinion that the dispossession 
complained of here is, as remarked by the 
Lower Appellate Court when remanding the 
case, an ouster not by the landlords, but by 
another pairty. 

Merely because this party pleaded that his 
right to dispossess plaintifi^s sons was based 
upon a tide granted by the zemindars, i^ 



does not follow that, under the form adopted 
by the plaintiff, the Civil Coarts were de- 
barred from trying the case, though CTet 
there might have been ultimately occasion to 
arrive at this conclusion, the plaintiff was 
really dispossessed by no other persons, bat 
the landlords of her sons. On thoee grounds 
the special appeal is rejected with costs. 

Morgan^ J. — The dispute between the 
parties was whether the plaintiffs who, by 
themselves and their ancestors had long 
held the land in dispute, could be lawfully 
dispossessed by the defendant who claimed 
it under a pottah recently granted bj the 
zemiudar. 

This was a proper matter for adjudication 
by the Civil Court in an ordinary suit, and 
not a question between landlord and tenant. 

I see no reason to doubt the correctness 
of the conclusion arrived at by the Lower 
Court as to the nature of the plaintiffs* in- 
terest in the land. 

Dismiss the appeal with costs. 



The 26th February 1864. 
Present : 

The Hon'ble W. Morgan and Shumboonath 
Pundit, Judges. 

Appeal— Befault^Seotion SB Aot Z of 
1859. 

Case No. 185 of 186^ under Act X of 1859. 

Special Appeal from a decision passed by 
Mr. C. S. Belli, Judge of Hajshahye, 
dated the \th November 1862, affirming a 
decision passed by the Deputy Collector 
of that District, dated the 1th April 1863. 

Messrs. R. Watson and Co. (Defendants) 
Appellants^ 

versus 

Porandhon Tehsildar and others (FlaintiA) 
B^spondents. 



Digitized by 



Googk 



1864.] 



ACT X BXJTJNGS. 



19 



Mr. R. T. Allan for Appellaata. 
No one for Respoudents. 

SmHod 58 Aet X of 1859 dots not •xtend to Ukc away 
the right of appeal in a case where the defendant, 
bivio; oDce appeared, is absent on the day of trial. 

Morgan, «/. — Thb qnestioa in this case 
arose as follows : — The suit was ander Act X 
of 1839. A summons issued, and the defend- 
ant appeared. He was present by himself 
«r hj bis pleader at the time when the issues 
vfre settled. After the settlement of the 
iisaes, a day was fixed for the trial. On the 
daj 80 fixed, the defendant was not present hj 
himself or by his pleader, and the Court pro- 
eee^ed to dispose of the ease under Section 
68 of Aet X of 1859, the Court being the 
Deputy Colleetcnr. 

The proTisions of the latter part of that 
Sectioo are as follows : — 

^'If on any sueh day («. tf. the day fixed 
for the trial of any issue) one only of the 
parties appear, the issue may be tried and 
determined in the absence of the other party 
npoo each proof as may be then before the 
Court." 

Uader that Section the Deputy Collector 
proeeeded to decide the case ex parte upon 
looheTidence as he had. There was an 
appeal to tlie Judge who held that, under 
the 6Hth Section a£ the law, he could not 
entertain the appeal. By that Section it is 
t enacted that " no appeal shall lie from a 
JQdgiiient passed ex parte against a defend- 
lot who has not appeared.'' 

In this special appeal from the Judge's 
decision, the question we haye to decide is 
whether he rightly hetd the^ase to fkll with- 
in the 58th S^otion — what is the meaning of 
the words '' a defendant who has not ap- 
peared"? The defendant in this case had 
appeared in former stages of the case, but he 
failed to appear by himself or by his pleader 
OD the day fixed for the trial of the issnes. 

It seems to us that the provisions of Sec- 
tion 58 are not applicable to snch a defend- 
ant. The defendant, having once appeared 
in the suit, is absent on the day of trial. 
Bj that absence he does not in our opinion 
lose his right of appeal. He may think 
that the case upon the evidence given by his 
opponent may fitly be left to the decision of 
the first Court in his absence, and yet he 
may have a right to contend before the Ap- 



pellate Court that, upon the evidence so giren, 
the Court has pronounced a decree which 
the evidence cannot support, or that there 
has been some fatal defect of procedure in 
the case, and that the decree cannot be sus- 
tained. 

It seems to us that the language of the 
58th Section does not extend to take away 
the right of appeal in such a case, and that it 
is competent to the defendant to raise in the 
Appellate Court any question (either as to 
the effect of the evidence, the Law of Limit- 
ation, the regularity of the proceedings, &c.) 
which he may ordinarily raise in a regular 
appeal. 

We reverse the judgment of the Lower 
Appellate Court, and remand the case to the 
Judge for the trial of the appeal in the 
usual way. 



The 26th February 1864, 

Present : 

The Ilon'ble W. Morgan and Shumboonath 
Pundit, Judges, 

Umltation (Section 32 Act X of 

Cases Nos. 633 to 540 of 1863 under Act X 
of 1859. 

Special Appeals from a derision passed by 
Mr, C, S, Belli, Judge of Hajshahye^ 
dated the 9th January 1863, reversing m 
decision passed by Mr, F, G, Millet, Offi- 
ciating Collector ofPubna, dated the 28M 
July 1862. 

Messrs. R. Watson & Co. (Defendants) 
Appellants, 

versus 

Rutnokanth Roy (Plaintiff*) Respondent. 
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Mr» K, T, Allan aad Baboo Mokineemohun 
Roy for Appellants. 

No one for Respondent. 

Limitation under Section 82 Act X of 1859 runs from 
the date of the paBsing of the Act, and not from the 
date on which the Act came into operation. 

Morgan^ J. — These cases are governed by 
the decision of a Full Bench of this Court, 
dated the 25th August 1863, in Special Ap- 
peal No. 151 of 1863. in which it is held 
that limitation under Section 32 of Act X of 
1859 runs from the date of the passing of 
the Act, and not from the day on which the 
Act came into operation. 

The appeals are therefore decreed with 
costs, fhe decision of the Lower Appellate 
Court reversed, and the decision of the first 
Court revived. 

Shumhoonath Pundit^ J. — In these 
eight cases special appellant was sued 
by the special respondents for arrears of rents 
due before Act X of 1859 was passed The 
Court of first instance under Section 32 of the 
Act, considering the following words in that 
Section " within three years of the passing of 
this Act," to mean within three years from 
the 29th April 1859, the date on which 
the Act received the sanction of the 
Governor-General, dismissed a portion of 
the claims. 

On appeal the Zillah Judge holding that, 
as bj Section 167 of the Act, the effectual 
operation of the law was suspended up to the 
1st of August 1859, the three years men- 
tioned in Section 32 were to be counted from 
that date, taking it as the period of the pass- 
ing of the Act, remanded the case to the 
Lower Court. 

The Lower Appellate Court further refers 
to ActLIII of 1860, by which cases of dispos- 
session before the passing of Act X of 1859 
regarding which, by an oversight of the Le- 
gislature a very imperfect, if any, provision 
was made in Section 30 of the latter Act, 
were pronounced cognizable up to 3 1st of July 
1861. The Judge argues that, by this Act 
of 1860, the meaning of the words ** from the 
possing of the Act" in Section 32 of the Act 
of 1859 clearly refers to the 3l8t of July 
1 859. Again St this decision the special appel- 
lant has appealed. 



We find that Act X of 1859 was passed oq 
the 29th April 1859, but ordered not to 
take effect before the 1st of August of that 
year. This clearly was simply a saspenaioQ 
of the operation of the Act up to the Ghtof 
July 1861 inclusive. 

Now, by Section 32 of Act X of 1859, 
cases for recovery of arrears of rent were to be 
instituted under that Act within three jean 
from the last day of the Bengalee year, or of 
the month of Jeit of the Fuslee, or Willaitee 
year, in which the arrear claimed shall hare 
become due, and it was further proTided 
** that, for arrears of rent due at the patting 
of this Act^ suits were to be instituted wtM- 
in three years after the passing oj thit Act^ 
or within the period now allowed for the 
institution of such suits in the Civil Courti, 
whichever may first expire." For any arrear 
of rent unpaid up to the 29th of April 1859, 
au action could be brought in Civil CourU 
up to the last day allowed by the Law of Li- 
mitation, but under no circumstances could 
such a case be token to the Civil Courts after 
3l8t of July 1859, even if any portion of the 
period of limitation had still to run. 

From 1st of August 1859 all such sutti 
were required to be instituted before Collect- 
ors up to the last day that they could be r^ 
ceived under the old Law of Limitatioo, if it 
expired before the 29th of April 1862, bat 
only up to that date when any portion of 
the period of limitation was yet remaining 
to run. 

The construction of the Zillah Judge 
would extend the period up to which such 
actions could be instituted up to the 31st of 
July of the same year. 

For all rents ^ue after the 29th of April 
1859 in Bengal, the action is to be broaght 
in the Collectorate within three years from 
the hwt day of the Bengalee year for which 
the arrear is due. Act XIV of 1859 has no- 
thing to do with Section 32 of Act X of 1859. 
By Section 80 of the latter Act, it was pro- 
vided *' that, except as otherwise provided, 
all suits instituted under this Act shall be 
commenced within the period of one ywr 
from the date of the accruing of the cause 
of action." 

Now, by Clause 6 Section 28 of the same 
Act, suits for recover v of possession bj a 
tenant against his landlord who may have, 
as such, illegally dispossessed the former, 
could be brought only before Collectors. 
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From ihe wording of Sectioa 30 of the 
Act, it was dear that, if any tenant had been 
dispossessed more than a year before ' the 
29th of April 1859, when the law was pass- 
ed, he could not sue after 30th of July 1 859, 
when the law came into operation, either in 
the Civil or in the Revenue Courts, though 
before the passing of Act X he had full 12 
years to bring his suit from the cause of ac- 
tioo; and unaware of the possibility of such a 
role as was afterwards enacted by this Sec- 
tion 30 being likely to be passed, had . not 
thought of suing. 

The Act being passed on the 29th of 
April 1859, and it being provided therein 
that it will take effect from the 1st of Au- 
gust 1859, such tenants out of possession for 
more than a year on the 29th of April 1859 
had no remedy but to file their suits before 
the Civil Courts, between the 30th of April 
1659 and the end of July of that year, after 
which date they had no remedy anywhere. 

To avoid the inconvenience, and to remedy 
this defect, Act LIII of 1860 was passed. 

As the wording of Section 30 of Act X of 
1859 was general, and the law was to take 
effect from the Ist of August 1859, the Legis- 
Utare adopted the 31st of July 1859 as the 
period by which a line of distinction was 
drawn between the cases for which new pro- 
vision was made by the new law, and the cases 
left to be governed by the said Section 30 of 
the old law. Tenants dispossessed after the 
passing of the Act had by Section 30 of the 
old law one year from the cause of action, so 
that, if dispossessed on the 1st of May 1859^ 
they could -sue up to the 30th of April 1861. 
The law bad already fixed their remedy, and 
they could not mistake it. If this Section 30 



had expressly and solely referred to cases 
of dispossession occurring before the passing 
of the Act, and by Section 1 of Act LIII of 
1860 passed on the 20th December 1860, 
(more than a year from both these -dates), a 
period only of one year had been and could 
be given from the 30th July 1859, there 
might have been some fair ground to infer 
that the meaning of the words '* the date of 
the passing of the Act'* in Section 32 of Act 
Xof 1859 had been fixed by the law of 1860 
at the period of -.the commencement of the 
operation of Act X^^of 1859. 

We have to decide the plain meaning of 
the words of Section 32 of the Act ; and by 
reference to the wording of the Act LIII of 
1860, no assistance is gained. On the con- 
trary, by comparing the words inSection 32 of 
Act X pf 1859, with the wording of another 
Section of another law, we find much assist- 
ance in construing the meaning of the dis« 
puted words in the said Section 32 of the 
former law. 

The wording of Section 18 Act XIY of 
1859, by which the operation of the said Act 
was suspended for two yeAVB from the passing 
oftheActj and regarding the meaning of 
which date as mentioned in that Section, 

I there cannot be, and has not been, any doubt 
whatever, shews it clearly that the date of 
the passing of the Act is the date on which 
^t receives the sanction of the Governor- 

! General. In Section 1 of the Act, in contra- 
distinction to the passing of the Act, the 
words *^ before the date of the Act coming 
into operation'' are distinctly used. 

L 
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The 29tli Februnry 186i. 

Present : 

Tbe Hou'ble C. B Trevor and H. V. Bayley, 

Judges, 

Oral evidence (to ezplcOn deed)— Ja- 
rlsdiotlon— Mortgra^e— Iiease— Bam- 
agrea (under Section Z Act VI of 

1862). 

Case No. 609 of 1862 under Act X of 1859. 

Regular Appeal from a decision passed by 
Moulvie Mahomed Abdool Luteef, Moon- 
siff'f exercising the powers of a Deputy 
Collector in Zillah Shahabad, dated the 
2'drd September 1862. 

Baboo Kambuddan Slngb aud others (De* 
fendaots) Appellants, 

versus 

Bnnee Sree Koouwar, mother and guardian 
of Seodyal Singh minor (Plaintiff) 
Respondent. 

liaboos Unnoda Persad Bannerjeesxid Chun" 
der Madhub Ghose for Appellants. 

Mr. C. Gregory and Baboo Kalee Mohun 
Doss for Bespondent. 

Suit laid at rupees 14,662-14^. 

Though a document may be explained by oral evi- 
dence, oral evidence is not admissible to vary tbe terms 
of the written instrument when the terms are in them- 
selves clear and undoubted. Thus, where the question was 
whether a ticca lease for which a kubooleut was given 
was a portion of a larger mortgage transaction or not, 
and whether or not the suit upon the kubooleut was 
cognizable under Act X of 1859, as there was an in- 
terval of six years between the dates of the mortgage and 
the lease, and the case was altogether silent as regards 
the mortgage and was not granted by the mortgagor to 
the mortgagee but by the latter to the former, the 
traiisactlons wcve held to be separate and diistluct, and 
the ^uit cogoiiable under Act X of 1^59. 



The award of additional damages under Section 2 
Act VI of 1862 B. C. is discretionary and noi impera- 
ti\'e. Before awarding such damages, the Court, in th« 
exercise of its discretion, must look to the conditi'm of 
the parties, and the particular hardship inflioted on the 
landlord by the omission of the under-tenant to pay 
his rents. 

Trevor, J. — Plaintiff Lala Devidyal, son 
ofBuggobut Roy, general attorney on be- 
half of Mnssamut Ranee Sree Eoonwar, 
mother and guardian of Seodjal Singh, heir 
of Sirdar Sehon Singh, deceased, mortgagee 
ofTalook Ruggoobur, &c., Tuppeh (Tobindee, 
Pergunnah C hoi n pore, sues Puryag Tewaree 
Ticcadar and Baboo Rambuddun Singh and 
others as sureties, to recover ran ts due from 
1267 to 1269. 

Plaintiff alleges that three sehana cot of 
5 sehans of Talook Ruggoobur, Tuppeh 
(xobindee, Pergunnah Choinpore, of which 
she holds a usufructuary mortgage, were 
leased by her to the defendant No. 1 for a 
term extending from the commencement of 
1267 to the end of 1273 ; that on the 16th 
By sack 1267 F, he executed a kubooleat 
covenanting to pay the rent therein meutiooed, 
and that the other defendants became sureties 
for the Ticcadar pledging the three annas of 
the talook as security ; that the defendant 
Ticcadar, having obtained possession, paid 
only part, rupees 14,423-4, out of rupees 
27,189, the amount of rent due from 1267 
to 1269 Ftislee, leaving a balance of Rs. 
12,765-I2i principal and Rs. 1,684-6 interest, 
altogether for Ra. 14,450-2J. Plaintiff there- 
fore brings the present action for that sum 
with interest and costs, for additional dama- 
ges under Section 2 of Act VI of 1862 of 
the Bengal Government, and cancelmeut of 
bis lease under Section 7H of Act X of 
1859. 

The nominal Ticcadar in his statemeot 
avers that he has no concert with tbe 
property, and that he should be released 
fioni the suit with the payment of his eottl. 
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The written stAtement of the real defend- 
ant Bam Buddun Singh is to the effect 
that he is a mortgagor, and plaintiff a mort- 
gagee in possession ; that the ticca lease 
on which the present suit was based was 
portion of the mortgage traosaction, and was 
execated with a view of clearing the ac- 
counts f^om interest ; that the whole debt 
with interest has been liquidated from the 
nsufroct of the mortgaged property, leaviog 
a large sarplus due bj plaintiff to defendant ; 
that as there exists a dispute between 
plaintiff and defendant regarding the pay- 
ment of the sum due under the mortgage 
traasaction, the present suitshould be dismiss- 
ed asone not cognisable under Act X of 1 859 ; 
that he, defendant, was not in possession of 
the property covered by the lease during the 
jear 12679 ^^^ ^^ ^^ '^^ possession of plaint- 
iff, who enjoyed the usufruct of it; that 
Devertheless he, defendant, from the date of 
the execution of the pottah up to the insti- 
tution of the present suit, had paid plaintiff 
ropees 21,543 according to receipts filed ; 
that consequently the present claim should 
be dismissed with costs* 

The Principal Sudder Ameen did not find 
clearly whether there was any connection 
or not between the ticca lease on the kuboo' 
lent granted on which the present suit is 
based and the mortgage transaction or 
not. He was of opinion, however, on the 
whole evidence before him, that the claim of 
the plaintiff was correct with a very slight 
modification ; that defendant was in posses- 
sion of the lease during 1267, and had de- 
fantted to the amount claimed by plaintiff ; 
and that the averments of the defendant and 
that some of the receipts filed by him in sup- 
port of them were false and fraudulent. As to 
the demand for additional damages, the Court, 
under the circumstances of the case, did not 
consider the plaintiff entitled, neither did 
it thbk it equitable to give him a decree for 
the cancelment of the lease The Principal 



Sudder Ameen therefore gave plaintiff a 
decree as against Ram Buddun Singh, the 
real defendant, for rupees 13,842-14 with costs 
in proportion to the amount decreed, and 
interest at 12 per cent, per annum on the 
principal from the date of suit up to the 
date of» the decree in his Court, and from 
this date up to that of payment on the 
^ggregtkte sum decreed. The defendant 
Puryag Tewaree be exempted from liability 
with payment of his own costs. 

From the decision of the Principal Sudder 
Ameen, an appeal has now been preferred to 
this Court by the defendant below Ram 
Buddun Singh, and it has been contended 
before us that the Principal Sudder Ameen 'a 
decision is defective, inasmuch as he has 
given no clear opinion as to whether the 
ticca lease forms a portion of the mortgage 
transaction or not ; that the determination of 
this point is essential to the case, for on its 
determination the question depended as to 
whether the present action is cognizable 
under Act X of 1859 or not; that the de- 
cision of the Lower Court on the merits 
generally, and looking to the receipts filed 
by the appellant, is erroneous, and should be 
reversed. By the plaintiff below, it is con- 
tended under the power given to respondents 
by Section 348 of Act VIII of 1859 
that, though the decree of the Court* below 
is in the matters objected to correct, 
still, in addition to the principal and 
interest decreed to him with costs, he 
was entitled to the damages under Sec- 
tion 2 of Act YI of 1862 of the Bengal 
Government, the defendant appellant having 
neglected to pay rent without any reason- 
able or probable cause, and not having before 
the institution of the suit tendered such 
amount to the plaintiff, and also to an 
order for the cancelment of the lease under 
Section 78 of Act X of 1859. 

There can be no question that the Princi- 
pal Sudder Ameen should have determined 
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formnllj and explicitly the pleaiu bar of the 
jurisdiction of the Court trying oases under 
Act X of 1859 raised by the defendant be- 
fore him. His failure to do so, however, 
does not necessitate the remand of the case, 
as sufficient evidence exists on the record to 
enable us to determine the issues onytted by 
the Lower Court, viz, whether the ticca 
lease for which the kubooleut was given by 
the defendant is a portion of a larger mort- 
gage transaction or not ; and if not, is the 
present suit cognizable under Act X of 1859. 

We remark that the interval between the 
date of the usufructuary mortgage in favor 
of the plaintiif and the ticca lease granted 
by the mortgagor to the mortgagee is six 
years, the date of the former being 5ch 
Jeit 1261, and that of the latter the 16th 
Bysack 1267. Moreover the ticca lease is 
altogether silent as regards the mortgage, 
and is not granted by the mortgagor to the 
mortgagee, but by the latter to the former. 
Under these circumstances, though undoubt- 
edly a document may be explained by oral 
evidence, we could not admit oral evidence 
to vary the terms of the written instrument, 
which terms are in themselves clear and 
undoubted. Moreover, by the subsequent 
dealings between the parties which are in 
evidence before us, we are quite convinced 
that tl^e transactions are separate and dis- 
tinct, and that, consequently, the present 
suit is cognizable under Act X of 1859. 

The next question before us is the amount 
due under the kubooleut, the existence of 
which is admitted by the defendant. After 
perusing the evidence as to possession and 
as to the receipts filed by the defendant, we 
see no reason for difi^ering from the conclu- 
sion at which the Principal Sudder Ameen 
has arrived. We think that possession in 
1267 was undoubtedly with the defendant, 
that collections to the amount of Rs. 11,000, 
as averred by the defendant, were not made 



by the plaiutiff during that year, and tUt 
the evidence produced by the defeudaat is 
insufficient to establish t-lie genuineness of the 
four receipts filed by him amounting to 
Rs. 9,410. Such being our opinion on the 
points raised by the defendant appellant, the 
case would here be concluded, had not the 
plaintiff respondent, under Section 348 of 
Act VIII of 1859, claimed additional damages 
from the defendant under Section 2 Act VI 
of 1862. That, on our fiuding, the defend- 
ant did without reasonable and probable 
cause omit to pay the plaintiff the rent:* 
due is clear. But the award of additional 
damages is discretionary and not imperative 
on the Courts, and before awarding these 
damages, the Court, in the exereiae of \U 
discretion, must look to the condition of 
the parties and the particular hardship 
inflicted on the landlord by the omission of 
the under-tenant to pay his rents, before ii 
will call into action the penal terms of tlio 
Act above cited. In the present instance 
we think any inconvenience arising to the 
former is sufficiently remedied by the award 
of interest at 12 per cent, upon the rent doe 
by the lease-holder. We therefore see no 
ground for interfering with the mode in 
which the Principal Sudder Ameen has ex- 
ercised the discretionary power given him 
by the Act of 1862. 

But though we see no ground for inter- 
fering in this particular, we think plainriff 
is entitled to a conditional order for the can- 
celment of tlie lease. 

We therefore affirm the Principal Sadder 
Ameen's decision, with this additional order 
that the lease be cancelled, unless within 
fifteen days from the date of tho decree the 
amount of the arrear now decreed with in- 
terest up to the date of payment, and the 
costs of the suit both below and in appeal 
be paid by the defendant appellant into the 
Court below. 
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'Jlie 1st March 1864. 
Present : 



The Hon'ble 11, V. Bnyley and L. S. Jack- 
son, Judges. 

Jurisdiotlbn. ^ 

Cttse No. 416 of 1863 under Act X of 1859. 

Miscellaneous Appeal from an order pass- 
ed by Mr, A, E. Russell, Judge oj Moor- 
shedabad, dated the 4th June 1863. 
affirming an order passed bi^ the Collect- 
or of that District, dated the 2\th April 
1863. 

Messrs Robert Watson & Co. Appellants, 



Mr. Hedger and otiiere, Respondents, 

Mr. R. r. Allan for Appellants. 

Messrs. Berners, Sanderson, and Fergus- 
son, and Baboo Bant/ Madhub Banerjee 
for Respondents. 

It is the cause of action stafed. and the rempdy soui^ht 
ly the phiintiff, and not the answer ma le by the defend- 
ant, which muaf determine whether a suit is cognizable 
ly the Kevenue or the Civil Court. 

Jackson, J. — We nre quite salisfied that 
the Lower Courts were right in holding this 
fuit not to be cognizable under Act X of 
1859. 

The plaintiflTs sued dt^fendant as a stranger 
in possession of land belonging to them to 
^viiich he had no riglit. 

Mr. Allan urges that the defendant alleged 
the relation of landlord and tenant to exist 
between plaintiffs and himself. 

This h<)wever was an avernrjent quite irre- 
eoncilnble with the plaintiff's allegation, and 
it is the cause of action stated, and the 
remedy sought by the plaintiff, not the an- 
en-er made bj the defendant, which must 
determine the jurisdiction of the Court. 

In llfee manner, if the plaintiff had sued 
the defendant as his tenant, and the defend.tnt 
had denied the tenancy and claimed to hold 
by some independent right, the Court, look- 
ing to the plaintiff's statement which dis- 
closed a case within its jurisdiction, would 
bsYe tried the case ; but if it found the plaint- 
ift"** allegations unproved, would have dis- 
miss 'd the suit. 

We therefore affirm the Judge's decision 
and dismiss the appeal with costs. 



The2ud Maich 1J5G4. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

Bnbanoeiiient — Preaamptlon under 
Section 16 Act X of 1859<-Onns 
proband!. 

Case No. 855 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by 
Mr. H. S. Thompson, Officiating Addi- 
tional Judge of Backergunge, dated the 
2Srd December 1862, reversing a deci- 
sion of the Deputif Collector of that 
District, dated the 26th November 1861. 

Dhun Sing and another (Defendants) 
Appellants, 

versus 

Ch under Kant Aluokerjee (Plaititiff) 
Respondent. 

Baboos Kalee Mohan Dosi and JAickee Mo- 
hun Rose for Appellants. 

Bctboos Sreenafh Doss and Anshootosh 
Dhar for UespondiMit. 

In a suit for enhancement, the presumption under 
Section 16 Act X of IH.'iG established by 20 years' 
holding: at a uni'orm rate, cannot be rebutted by the 
fact that the plaintiff did not obt.iin direct posseitsion 
of the estate for many vears«, and was for other reasons 

I prevented from suiuf? ; Sut the onu^ is on the plaintiff 
to prove that the present rent has been varied or fixed 

' at a period- subsequent to the Decennial Settlement 

Campbell, J. — This is a suit for enhanced 
rent. The tenure is claimed by defendant 
I to be of the character described in Section 
15 of Act X of 1859. Special appellant, 
dating his holding from time immemorial, 
claims the benefit of the 20 years' presump- 
tion as laid down by Section 16. It is 
found that in truth defendants havelieid at 
a uniform rent for more than 20 years. But 
the Judge gets over the presumption by 
finding that the present plaintiff did not 
obtain direct possession of the estate for 
many years, and was for other reasons pre- 
vented from suing, and that therefore he 
should not be prejudiced. He, on that 
ground, threw the onus of proving a fixed 
rent from the lime of the permanent settle- 
ment on the defendant. But we can find 
no warrant whatever for the Judge's doc- 
trine in Act X of 1859. The presumption 
of law established by 20 years' holding at 
a uniform rate is absolute and unqualified. 
It was for the plaintiff to show that the 
present rent has been varied or fixed at a 
period subseqtient to the Decennial Settle- 
meut.. The Lower Court proi>eily so fixed 
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the issaes, throwing the onus on plaintiff, 
and found for defendant. Appellant urges 
that, on the record as so framed, there is 
DO evidence whatever to show that the rent 
was fixed at a date subsequent to the Decen- 
nial Settlement. Respondent can show no 
such evidence. We think that plaintiff has 
entirely failed to prove any t'ling which 
contradicts the presumption arising under 
Section 16. The cof pus of the rent remain- 
ing tl»e same, we think that the attempt to 
show the imposition of extra cesses or ak- 
rajat will not avail the plaintiff. We there- 
fore reverse the decision of the Lower Ap- 
pellate Court, and uphold that of the Court 
of first instance, with costs in favor of spe- 
ciai appellant. 



The 5th March 1864. 

Present : 

The Hon'ble F. B. Kemp and Shumboonath 

Fundit, Judges. 

JurladlotioB— Section 35 Act ZZXXX 

of 1861^ 

Case No. 138 of 1863 under Act X of 1859 
Miscellaneous Appeal from an o'der passed 
by Mr. A, F. Palmer, Collector of Hoogk- 
ly, dated the 22nd June \S63, affirming 
an order passed by the Deputy Collector oj 
Howrah, 

Tojiuckonath Sirdar, Appellant^ 

versus 

Baluck Ram Doss, Respondent. 

JBaboos Prosunno Coomar Sein and Romesh 

Chunder Mitter for Appellant. 

Baboo Baney Madhub Banerjee for 

Respondent. 

Where a Collector exceeded his auihority by deciding 
upon the genuinenes* of a deed of sale propounded by 
the plaintiff, his order was set aside by the High Court 
under Section 36 Act XXIU of 1861. 

Slinmboonath Pundit, J. — The respond- 
ent Baluck Ham Doss insiituted a suit 
against the appellant for the recovery of 
Rs. 3-1-8- as arrears of rent under akuhooleut 
for a parcel of five cottahs of land out of lands 
alleged to have been purchased from the 
defendant. The defendant denied the exe- 
cution of the kubooleut or sale of any land, 
but admitted that he had mortgaged a parcel 
of laud to the plnintiif, but exclusive of 
the lands in dispute which he averred were 
in his possession. The Deputy Collector of 
Howrah decided that tlie question of sale or 
mortgage was an issue to bo decided in the 



Civil Courts ; and that he could decide ooly 
the issue regarding the execution of the 
kubooleut. On this he found that the 
kubooleut was not established, and so dis- 
missed the case of the plaintiff. 

On the appeal of the plaintiff, the Col- 
lector of Hooghly decreed the claim on the 
22nd of June 1863, on the ground that the 
purchase of the plain tiflf was proved, and 
the plea set up by the defendant not estab- 
li:jhed. 

Against this decision this petition of 
appeal is preferred under Section 35 of 
ActXXlIIof 1861, on the ground that this 
suit falling under the provisions of Sec* 
tion 153 of Act X of 1859, the appeal 
should have been to the Zillah Judge ; and 
that, supposing the present suit does not 
come under that provision, the Collector has 
exceeded his powers in deciding upon the 
(genuineness of a deed of sale propounded by 
the plaintiff, and denied by the appellant. 

It is clear that it was a case in which the 
appeal was to be preferred to the Collector, 
and not to the Zillah Judge ; but the Collector 
was not authorized to proceed to try the 
title of the plaintiff in the manner that he 
has done. As this Court has authority in 
such a case to interfere, as the record has 
been sent for and examined, the record does 
not show any reason why this order of the 
Collector should be allowed to stand. 

It is ordered that this order of the Collect- 
or be set apide, and the appeal of the appel- 
lant decreed with costs and interest. The 
Collector may try de novo the appeal re- 
garding the fact of the ex^jcution of the 
kubooleut. • 



The 14th March 1864. 
Present : 

The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge. 

Pleadingr — Bvldenoe — Statement 
under Act VZXX of 18S9— Confes- 
sion and Avoidance — Oeneral 
Gustomt 

Case No. 271 of 1862 under Act X 
of 1859. 
Special Appeal from a decision passed y 
Mr. G. P. Leycester, Judge of Shaha- 
bad, dated the 9th December IB61, re- 
vsrsing a decision of the Moonsiffwitk 
the powers oj a Deputy Collector in 
that District, dated the Sist March 
1861. 
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IMh Probhoo Dofis and Gobind Doss, 
itfWr the death of Mussamut Doolhin 
Amrit Kooer, Guardians of Baboo Dene- 
ghee Mudun Pershad and others (Plaint* 
Hfe) Appellants, 

tersus 

Sheonath Etoy and Ramgut Roy 
(Defendants) Respondents, 

Moonskee Ameer Ally and Syed Murhumut 
Hossein for Appellants. 

Bahoo Romanath Base for Respondents. 

Aitattiiiflntunder Act VIII of 1859 is not in the 
Diton of confession &nd avoidance as in English plead- 
ing; where the confession is considered as an admission 
of the party and the avoidance has to be proved. Tiio 
itatemeotofoneparty, ifused as evidence against him 
\if the other, most be taken altogether and not in part. 

A general costom is not proved by the statements of 
two individuals, or by proving that two particular te- 
nants paid at a particular rate. 

Peacock, C, •/.—In this case the plaintiff 
sued for 706 and odd rupees for rent and 
interest on that rent from 1262 to 1267. 
The plaint sets forth that altogether 37 
and odd beegahs were in the possession 
of (he defendant, of which 30 beegahs were 
rented at 2 . Rs. per beegah, 3 beegahs at 
I rupee 5 annas per beegah, and 4 beegahs at 
5^ Rs. per beegah annually, amounting in 
the aggregate to about 95 Rs. per annum; 
that 50 Rs. had been paid in the current 
year, and that the remainder was due with 
iaterest calculated upon it. The defendant 
admits the quantity of land, but denies the 
rate, and objects to the charge of interest. 
He states that, by the precedent of Maha- 
rajah Mohessur Bux Sing, no interest should 
be allowed in a suit for arrears of rent ; that, 
according to the custom of the mouzah, 
the rates claimed could not be decreed ; and 
that the jummabundi of 1260 wiis prepar- 
ed in collusion with the putwarries. The 
defendant goes on to say that of the 37 
beegahs in his possession, 33 beegahs were 
held at the rate of 1 rupee per beegah. and 
4 beegahs at 1 rupee 8 annas per beegah, 
making altogether about 41 Rs. per annum ; 
and that 331 Rs. were paid, but hud not 
been credited to him. The «Tudge says that 
the plaintiff has not proved his cjise, and 
that altogether the whole evidence adduced 
by him was most unsatisfactorj. 



It IS now said that the Judge was wrong, 
and that, as the defendant had admitted that 
he held the quantity of land mentioned in 
the plaint, he was bound to prove by evi- 
dence that he had paid sufficient to cover the 
rent. But the defendant, at the same time 
that he admitted the holding, stated the 
rates at which lie held, and that he had 
paid 23 i Us. on account of his rent. If 
the defendant's statement is true, he paid 
enough to cover the rent, and we see no 
reason for disbelieving the statement. If 
the plaintiff uses it as evidence against the 
defendant, he must take the whole admission 
together. A statement under Act VIII 
of 1859 is not in the nature of confession 
and avoidance as in English pleading, 
where the confession is considered as an 
admission of the party, and the avoidance 
has to be proved. But here each party 
comes into Court with his own statement 
which, if used as evidence against him, must 
be taken altogether and not in part, and 
the plaintiff cannot put in one part of it 
as an admission without putting in the 
whole. The principle of pleading now is 
that the parlies come into Court in person 
or by their agenrs, and make their statements. 
If the statement of one party is used as 
evidence against him by the other, the 
Judge is not necessarily bound to believe 
the whole statement. He may believe one 
part of it, and disbelieve the other part. 
But he ought not to do so without some 
good reason. There was nothing in the 
defendant's admission taken as a whole 
which threw upon him the onus of proof. 

Then it is said that the Judge was wrong 
in rejecting two decrees against other parties 
as evidence against the defendant, to prove 
the custom of the mouzah. If those decrees 
showed that the defendant in those suits 
paid at the rate claimed by the plaintiff, 
they would not prove a custom. A general 
custom is not proved by the statements 
of two individuals, or by proving that 
two particular tenants paid at a parti- 
cular rate. They might have paid it under 
a pottah, and the learned vakeel for the 
plaintiff who argues that the Judge is 
wrong has been unable to say whether 
those decrees were brought under a pottah 
or not. Therefore it is clear that the Judge 
was right in regarding them as decrees 
inter alios, and in rejecting them as evi- 
dence against the defendant. 

The decree of the Lower Appellate Court 
is affirmed with costs and interest. 
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Thd 14th March 1864. 

Present : 

The Hon'ble Sir Barnes Peacock, Kt,, Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge, 

Jniisdlotion— Suit for sliare of rent 
a§rfiUnst tenant and oo-lesBors. 

Case No. 2203 of 1861 uuder Act X 
of 1859. 

Special Appeal from a decision passed by 
Mr. F, A, Lushington, Judge of Tirhoot, 
dated the 24th September 1 86 1 , reversing 
a decision of Roy Fakir Chund Loll, 
Deputy Collector of that District, dated 
the I si June 1861. 

Lalla Isree Pershad nnd Kally Pershad, 
(Plniu tiffs) Appellants, 



versus 



Mr 



Stuart and oihers fDefcDdants) 
Respondents, 

Baboos Unnodapershad Banerjee aod 

Dwarkanath Mitier for Appellants. 

Moonshee Ameer AH and Baboo Kissen 
Ki shore Ghose for Respondents. 

A suit for a share of rent against a tenant and co- 
lessors is not cognizable by the Collector as a suit for 
rent within the meaning of Clause 4 Section 23 Act X 
of 1859. 

Peacock, C, J — This wns a suit brought 
by some of several lessors against the ten- 
ant and others of the lessors, claiming a 
right to recover a particular share of 
the rent, the whole of which had been 
credited to the defendant in account by 
the other lessors who were made defendants. 
The question is whether this is a suit mere- 
ly for arrears of rent due on account of 
land within the meaning of Act X of 1859, 
Section 23, Clause 4. If the suit had been 
against the tenant alone, and the question 
had been simply whether the rent was paid 
or not, it would have been one for arrears 
of rent due on account of land. But this 
was a joint lease, and the rent has been paid 
to some of the co-lessors, who contend that 
they advanced the money to purchase the 
estate. 

We think that this suit is not a suit which 
under Act X of 1859 ought to be brought 



before the Collector ; that it is not a rait 
merely for rent, but is partly to try tba 
right of the several landlords as betweea 
themselves. Therefore, the Judge was right 
in dismissing the suit. If the Judge wm 
right in dismissing the suit, it is not neces- 
sary for us to concur in his reasons. The 
decree of the Lower Court is therefore 
affirmed with costs and interest. 



The 16th March 1864. 

Present: 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

Section 35 Aot X of 1859— State- 
ment of claim ( Antliorlty of Teliail- 
dar to present). 

Case No. 1482 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by 
Mr, O, Toogood, Judge of C attach, dated 
the 4th September 1862, reversing a 
decision passed by the Deputy Collector of 
that District, dated the SOth June 1862. 

Romanath Roy Chowdry (Plaintiflf) 
Appellant, 

versus 

Joydeb Mohapatro and others (Dt'fendanta) 
Respondents, 

Baboos Romanath Rose and Gopal Lull 
Mitter for Appellant. 

Baboo Uprokash Chunder Mookerjee for 

Respondents. 

A tehsildar, suing for the rent of the mefaal of wbirli 
he makes the collections, must be presumed (until the 
contrary is shown) to be an agent with personal know- 
ledge authorized by Section Sl Act X of 1859 to present 
a statement of claim. 

Trevor, J, — The tehsildar of Romanath 
Roy Chowdry, zemindar, sued the defendants 
for certain rents duo by them to the zemin- 
dar. The defendants pleaded payment. The 
first Court gave plaintiff a decree. The 
Judge dismissed the suit, remarking that 
the statement has not been presented in i»c- 
cordance With Section 35 of Act X of 1859. 

The special appellant has now appealed 
from this order ; and, aflt-r a consideration of 
the circumslaLces of tho case, we are clearly of 
opinion that the Judge's order cannot stajid. 

By Section 36 of Act X a claim may be 
presented, either by the plaintiff or by w 
authorized agent of tho plaintiff who has * 
personal knowledge of the facts of the case, or 
by an agent accompanied by a person who 
has such kaowladge. 
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Kow primd facie a teheildar suing for 
the rent of tho meliiJ of which he makes 
the eoUeotions, is an ngent with personal 
knowledge. His autliority may bv questioned 
either by the defendant or the Cou^, in 
which case he should bo called on to prove 
his authority. But to determine that he 
ha9 DO authority because he is a tehsildar, is 
sot a reasonable course of proceeding. In the 
preset case the defendant has not question- 
ed i>laintiff's authority. If the Court see 
reason to question it, he should have an 
opportunity of proving it. If the Court see 
DO reason, in the absence of objection on the 
part of the defendant to question his au- 
thority, that authority may be presumed, and 
the case proceed to a hearing. 

Tlie case is remanded to the Judge, who 
will dispose of it, keeping in mind the 
foregoing remarks. 



Kemp, 



The 18th March, 1864. 
Present : 

The Hon'ble C. Ste^ and F. B 
Judges. 

ISeotment— Seotlon 78 Act X of 
1859. 

Case No. 1485 of 1863 under Act X 
of 1859. 
Special Appeal from a decision passed by 
Mr. C. H, Campbell, Additional Com- 
missioner, with powers of a Judge, of 
JcBsore, dated the Sth November 1862, 
reversing a decision of Baboo Kali 
Ch under Banerjee, Deputy Collector of 
that District, dated the 25th July 1862. 

Mr. B. Savi (Plaintiffj Appellant^ 

versus 

Mohesh Chunder Bose (Defendant) 
Respondent, 

lit, R, T. Allan and Mr, A. F. Lingham 
for Appellant. 

Baboos Mohendro Lall Shome and Grees 
Chunder Ghose for Respondent. 

Where, In a suit for the rent of the current year and 
tat Qectment under Section 78 Act X of 1869, supported 
^v a previous iinsntisfiHl de<:ree, a decree was passed for 
the rent of the current year without including the 
amount cUimod under the previous unsatisfied decree, 
Slid the plaintttr neither applied to the Lower Court to 
imend its decree, nor appealed against that part of it^ — 
Hkld that the defendant, havini^ paid the amount of 
trrear specified in the decree, had saved himself from 
^ectiaeot. 

Kemp, J, — This was a suit brought by 
Mr. 8»vi for arrears of rent for the current 
year amounting to ten rupees, and for ejc\;t- 



ment of the ryot under Section 78 Act X 
of 1859. An unsatisfied decree for arrears 
of rent, amounting to 169 rupees, was ad- 
duced in support of the prayer for ejectmeut. 
The ryot in the first instance was absent, and 
the suit proceeded ex parte, A decree was 
passed for 12 rupees for the rent of the 
current year, the amount claimed uoder the 
unsatisfied previous decree not being in- 
cluded AS enjoined by the terms of Section 78. 
The ryot, under Section 58 Act X, applied 
for a review, and obtained it. Tiie case was 
brought on in the presence of both pnrties, 
and the first ex parte decree waa upheld in 
its integrity. Tlie ryot pai<l within fifteen 
days from the date of the second decree 
ihe amount of or rear specified in the first 
decree, t. e, 12 rupees, and thus saved him- 
self from ejectment. The Judge hns held 
that tlie ryot has done all that the law re- 
quires him to do. 

In appeal it is contended that because, 
through an omission of the Deputy Col- 
lector, the amount covered by the old un- 
executed decree has not been specified in the 
decree under Section 78, such mistake being 
the mistake of the Court of first instance, the 
case roust go back, in order that the Deputy 
Collector may amend his decree. But we 
think that this contention is wrong. The 
plaintiff could have applied to the Lower 
Court to amend its decree, or he might have 
appealed against so much of the decree of 
the first Court as omitted to include the old 
unsatisfied balance. The law is clear, to 
wit, that the amount of the arrear shall be 
specified. The ryot in this instance has 
paid all that the decree specifies, and he has 
saved his tenure. If the plaintiff has any 
claim under the old decree, he can enforce 
it. The appeal is dismissed with costs and 
interest. 



The 18th March 1864. 
Present : 

The Hon'ble C. Steer and F. B. Kemp, 

Judges, 

XioUieraJ— ABvesBment— Hesnmptloiis 

Case No. 1302 of 1863 under Act X of 
1859. 
Special Appeal from a decision passed by 
Mr, E, G, Birch, Officiating Additional 
Judge of East Burdwan, dated the 25th 
February 1863, reversing a decision of 
Mr, Trevor Grafit, Deputy Collector of 
that District, dated the 21th August 
1862. 
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Matunginee Debea (Plaiutiflf) Appellant, 

versus 

Mabomed alias Booree Nfeah (Defendant) 

Respondent 

Baboos Kissen Succa Mookerjee and 
Frosnn7io Coomar Sen for Appellant. 

Baboo Debendro Narain Bose for 
Kespondent. 

The fact of a rj'Ot, being in possession of lands under 
apparently genuine sunnuda, is sufficient to entitle him 
to resist the zemindar's claim to assess him, unless the 
zemindftr can show thrtt the ryot has paid him rent; 
otherwise he musi bring a regular suit for resumption. 

Steer, J. — Plaintiff, appellant, sued to 
enhance rent on 110 beegahs of land on 
eervice of notice. Defendants plead that 
they hold 3 jummahs not in the. aggregate 
110 beegabs. They say they hold under 
apouah of 1191 B. S. 49 beegnhs under one 
jummah ; they bold under another jummah 3 
beegabs, and under a third 14 beegahs. They 
aver that they have held the lands at a uni- 
form rate for more than 20 years, and are 
therefore protected. Besides the above 3 
jummahs, they hold the rest of the 110 
beegahs as Inkheraj ; so it is allowed in 
their ornl statement. 

The Deputy Collector dismissed the plaint- 
iflTs claim on two grounds : that as to the 
lakheraj lands, the plaintiff must go to the 
Civil Court; that as to the junimah lands, 
the defendants were protected under their 
pottnh. 

Plaintiff appealed to the Judge, who re- 
manded the case in order to try whether, 
as regards the 3 beegahs and the 14 beegabs. 
they are protected from enhancement, as they 
are not included in the pot tab ; and in 
respect to the 49 beegnhs covered by the 
pottah, and with respect to the order refer- 
ring the plaintiff to the Civil Court, he up- 
held the decieion of the Deputy Collector. 

In special appeal it is urged, 1st, that 
the decision of 1807 to which the plaintiff 
was no party, is not binding against the 
plaintiff ; 2nd, it was wrong in the Judge, 
merely on the ground of the defendant's 
statement that the lands are lakheraj, to 
accept that statement as correct, and refer 
the plaintiff to a regular suit to resume. 

On the^r^^of these points we observe that, 
though it is quite correct that the decision of 
1807 is not binding on the plaintiff, the Judge 
has not gone on that ground ; but he find^^ 
from other facts and considerations that 
the defendants are not liable to pay an 
enhanced rent for the lands which they 
have held for so many years at a uniform 
rate. 



On the second point we think that the 
fact of the defendants being now in posses- 
sion of lands under sunnuds which appear 
to be genuine, is sufficient to entitle them 
to resist the claim of the zemindar to assesi 
them, unless the zemindar was in a position to 
show that the defendants had paid him rent 
on these lands. This evidence was not 
given, and therefore the order of the CoQrti 
below, referring the plaintiff to a regaUr 
suit for resumption, was quite correct. 

On these grounds we dismiss the specitl 
appeal with costs. 



The 18th March 1864. 

Present : 

The Hon'ble C. Steer and F. B. Kemp, 
Judges, 

JarlBdlotlon^mootment. 

Case No. 1241 of 1863 under Act X 
of 1859. 
Special Appeal from a decision passed hy 
Mr. O, Toogood, Judge of Cuttack, dated 
the ^\ St January 1863, affirming a deci- 
sion passed by the Deputy Collector of 
that District, dated the 27th October 1862. 

Maharajah Puddoolnbh Deo (Plaintiff) 
Appellant, 

versus 
Obhoyram Singh and others (Defendants) 
Respondents. 

Baboo Nil Madhub Sein for Appellant. 

Baboo Grish Chunder Ghost 

for Respondents. 

Where a zemindar claims a right to enhance and 
evicts the ryot on his refusal to pay the enhanced nitc, 
the Revenue Court has jurisdiction to try whether or 
not the ryot has been rightly evicted. 

Steer, J. — We find as well from the 
plaint as from the answer of the defendaots 
that the plaintiffs hold the lands on the 
payment of a rent of Rs. 166. The defend- 
ant claims a right to enhnuee those rents ; 
and on the plaintiffs refusing to pay at ihe 
rale demanded, he proceeded to evict them. 
In this state of the Cftse the qoesiien is, I« 
it a suit to which Act X applies ? We hoM 
it is such a suit. The relationship of land- 
lord nnd tenant clenrly exists ; undifoo any 
ground the defendant considers himself 
entitled to demand an increase of rent, and 
the phiinliff does not agree to it, he still bis 
no right to oust him ; and if he doessOf it i« 
a mailer for ihe Revenue Court to ooofidef 
whether or not he has been rightly e? icted. 
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Tke defendont did not deny the jurisdiction 
of the Deputy Collector, and we hold thnt 
that oflker, Nobin Kishto Sircar, htie given 
Tery good reasons for entertaining the suit 
and for disposing of it by an order restoring 
the plaintiff to the possession of the lands 
which they held as tenants under the de- 
fsodADts. 

In this view we see no ground for a spe* 
cial appeal, and we dismiss the application 
with costs. 



The 22nd March 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

OlaiiS0 5 Seotton 23 Act X of ie59— 
rorfeitore of lease— Snb-lease (what 
oonstltateB a). 

Case No. 402 of 1863 under Act X 
of 1859. 

Regular Appeal from a decision passed by 
Mr, •/. J^. Rovenshaw, Actitfg Collector 
ofMaldah, dated the 30M July 1863. 

Alum Ch under Shaw Chowdry and others 
(Plaintiffs) Appellants^ 

versus 

Messrs. William Moran & Co. and others 
(Defendants) Respondents. 

Baboos Kissen Kissore Ghose, Dwarhanath 
MiUety and Banes Madkuh' Banerjee 
for Appellants, 

Messrs, Doyne and Fergusson and Baboo 
Juggadanund Mookerjee for Respondents. 

Suit laid at rupees 43,634-3. 

la strict law a farmer forfeits his lease by the 
withdrawal of the personal security given by him at 
the time of taking the farm. Bnt cases of forfeiture 
tre not favored wnen no mmry has resulted, or where 
• money compensation is a sufflMent remedy. 

Mere mipunctuality in the date of payment of rent 
ii DO ground for forfeicure. The zemindar, if endamaged 
\n nnpanctuality on the fiirnier*M part, must sue for 
tin interest due daring the period in which the dlffsr- 
•Bt instalments remained unpaid and for conditional 
(bcfeitare ; but he cannot demand at once the absolute 
forfeiture of the property. 

As to what ooustitutes a sub-lease, which,' in con> 
tnveatioa of a covenant not to sub-let, causes a 
forfutare against which no relief can be granted, — 
Hkld by Trevor, J. that the lessee must tran-</er to the 
nb-leiiant all the rights which he himself has, not only 
ofooUecting the rents, but of suing for them in the 
Courts ; Campbell, J. being of opinion that, although 
the snb-lease may not be so absolute ami complete 
as to Bake the lease ^o facto void, yet it may be 
such a fraudulent evasion of the terms of the covenant 
as to entifte the plainrffl to equitable relief. 

The were fixing of a sum to be paid by the sub- 
Un$ai io the farmer, and the declaration of the sub- 



tenant's right to all sums collected beyond that 
amount, are not sufficient to convert an agency into 
a sub-lease. 

Trevor, J, — Plaintiffs Alum Ch under 
Shaw Cliowdry and others sue Messrs. 
Moran and Co., farmers, Messrs. Gumming 
and Clerk their agents, and Mr. Hedger, for 
the recovery of khas possession of mehal 
Raneehatee and for the cancelment of the 
lease which has become forfeited. Plaintiffs 
allege that the khns mehal lot Baneehatee 
belonging to Government was settled with 
Mr. Peter Macarthur, the former proprietor 
of Singa Tola factory, who took it in farm 
from 1263 to 1284, at an annual rent of 
Rs. 16,224-4-7, and gave security for the 
same ; that the factory aforesaid was after- 
wards purchased by Mr. Moran wlio, as assig- 
nee, applied for and obtained a new lease from 
1268 to 1282 ; and after depositing Govern- 
ment paper to the amount of 6,000 rupees 
as security, and executing a new kubooleut, 
obtained possession of the farm ; that sub- 
sequently Government sold the khas mehal 
burdened with a sudder jummah of ru- 
pees 14|^618, and it was purchased by them 
for rupees 30,150; that, as owners of the 
property, they now, under Clause 5 Sec- 
tion 23 Act X of 1859, sue for the eject- 
ment of the defendant who has forfeited his 
lease by the following breaches of the cove- 
nant eontaiued therein: — 1st, inasmuch as he 
has withdrawn the Government security 
paper lodged with the Collector as security, 
subsequent to the sale of the property to 
plaintiff; 2ndj inasmuch as he has not paid 
his rents according to his kists ; Srd, inas* 
much as he has committed waste on the 
property by the cutting down of trees ; 4M, 
inasmuch as he has been collectiYig illegal 
cesses from the ryots ; and 5th, inasmuch 
as he has granted a sub-lease to the defend- 
ant Hedger, contrary to the terms of the 
lease. 

The defendants, Moran and Co., demur to 
the action, pleading that Clause 5 Section 
23 Act X of 1859 is only applicable to 
ryots or cultivators, within which category 
they do not fall ; and they deny that they 
have committed any breach of their covenants, 
alleging that the re- taking by them of the 
Government paper in deposit as security 
was done with the leave and licence of the 
Collector, and that their whole real and 
personal estate was liable for any arrears 
due by them ; that they have paid their 
reuts ever since the granting of the lease 
to them by Government in the same way 
that there are no arreais due, and that, 
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under Section 78 Act X of 1859, plaiutifTs 
cinim 18 inadmissible ; that they have never 
cut down any trees of the inehal producing 
fruit, neither have they levied any illegal 
cesses from the ryots ; and lastly, they have 
never sub-leased the property to Hedger, 
who is simply their manager to collect the 
rents on a monthly salary of 60 Rs., an 
appointment which was made long before 
the purchase of the property by plaintiflf, i 
and was not objected to by the Collector. 

The Collector was of opinion that the 
return of the security to the defendants was 
the act of the Collector, and the defendants 
could not be made liable for it, and that 
under any circumstances the withdrawal 
alone could not entitle theplaniiff to eject the 
defendants ; that, moreover, no arrear has 
beeu shown to exist against Messrs. Moran 
and Co.; and if one had existed, plaintiff 
could not eject, except a decree had been 
first obtained for the same, followed by 
non-payment of the sum decreed during 1 5 
days subsequent to the date of the decree ; 
that no satisfactory proof of the cutting 
down of trees, or the levying of, illegal 
cesses from the ryots, had been produced. 
As to the allegation of the plaintiff that a 
sub-lease had been granted to Hedger by the 
defendants, the Collector was of opinion that 
that was not made out, no single document 
being offered in proof which bears Mr. 
Hedger's name as participating in any of the 
rights of a farmer. 

From the decision of the Collector an 
appeal has now been preferred to this Court, 
and it has been contended before us that the 
acts pleaded in the first Court, with the 
exception of that of levying illegal cesses 
ft-om the ryots, which has been withdrawn, 
are clearly proved on the record, and sever- 
ally amount to a breach of the covenants in 
the lease rendering it liable to cancel men t. 

The plaintifi* in this case is the assignee 
of Government, the original lessor, and he 
sues to re-enter and to eject the defend- 
ant, the lessee, by reason of a forfeiture 
occasioned by breach on his part of certain 
conditions subsequently specified in his lease. 
The breaches assigned are : — Ist, the with- 
drawal by the defendant of a sum of 
Rs. 6,000 as Government security lodged in 
the hands of the Collector, the plaintiifa as- 
sit'nor, without the leave and licence of the 
plaintiff; 2nd, the non-payment of the rents 
due at the exact period mentioned in the 
kubooleut executed by the defendant ; 3rrf, 
the commissal by defendant of waste ; 4th, 
the sub-leasing by defendant of his farm. 



These alleged breaches I will consider se- 
parately. 

The defendant had, it appears, previous 
to the purchase 6f the property leased to the 
plaintiff, deposited in the hands of the Cot- 
lector the sum of Rs. 6,000 in Goverament 
paper aa security for the farm which he had 
taken. After the purchase of the property 
by the plaintiff, he petitioned the Collector 
for the sum, and that ofiicer allowed him 
to take it from the treasury, remarking in 
his order that the liability arising from the 
act rested on the defendant. That liability, 
the plaintiff contends, is the forfeiture of 
the farm. 

The persona] security which is given by a 
farmer at the time of taking a farm in this 
country, is an essential portion of the trans- 
action itself. The act, therefore, of the 
defendant amounts rather to a direct evin- 
ce I men t of the farm or the interest itself, 
than the breach of a condition subsequeiir, 
defeating the interest already created and 
still existing. It follows in this view that 
in strict law, the defendant has, by an qd- 
authorized act, and in this case with his eyes 
open, forfeited his lease. But cases of for- 
feiture are not favored when no injury has 
resulted ; and in cases in which the injury 
can be estimated and compensated in money, 
our Courts have, following the doctrine of 
English Courts of Equity, which doctiine 
has, in the matter of forfeiture for the non- 
payment of rent, been recognized by the 
local Legislature {see Section T8 Act X 
of 1859), given relief when, looking solely 
to the original intent of the parties in the 
case, they can give by way of recompense all 
that a party could in reason desire or expect. 
(Sol Oman vs. Walker, Tudor's Cases in 
Equity, Vol. 2, p. 786.) 

Now in the case before the Court, the 
intent of the lessor in demanding, and the 
lessee in giving security, was simply to 
secure the punctual payment of the rent 
reserved. That has all been paid in the pre- 
sent instance, and security for the fature 
alone is required. This can be obtained by 
a decree short of an absolute one for forfei- 
ture, viz. by a decree for forfeiture, unless^ 
within 15 days from the date of this decree, 
security, equal to that withdrawn witliout 
authority, be replaced. By a decree of this 
nature, the plaintiff will obtain all tUt he 
can in reason expect, and the relief which 
has been sanctioned by the Legifhtture to 
analogous cases is . extended to a class m 
oases falling within the same principle) ^ 
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requiring therefore the same mode of (reat- 
meot. 

The second breach assigned is the noa- 
payment of rents at the exact period men- 
tioned in the kubooleut executed by the 
defendant. It is not alleged by the plaint- 
iff that there is any balance of rent due 
ftt (he present moment, neither is it suggested 
that, in consequence of the laches of the 
defendant, plaintiffs have been obliged to 
pay sums of money from their own pocket, 
in anticipation of the receipt of rent from the 
defendant to save their estate from sale for 
arrears of revenue. Such being the case, we 
are clearly of opinion (hat mere unpunctuali- 
tj in the date of the payment of rent is no 
ground for forfeiture. Tlie Legislature, we 
have observed above, has recognized the 
doctrine that relief against forfeiture should 
be given in those cases in which a money 
compensation is a sufficient remedy, viz. in 
cases of the non-payment of rent. It follows 
that, if the plaintiff has by unpunctuulity on 
the defendant's part been endamaged, he 
way sue for the interest due during the pe- 
riod in which the different instalments re- 
maiued unpaid and conditional forft^iture, 
but he cannot demand at once the absolute 
forfeiture of the property. 

As to the ihird breach assigned, the com- 
misaal of waste by defendant, no evidence 
of a trustworthy nature has been placed be- 
fore us. We therefore proceed to a consi- 
deration of the fourth breach, viz. the sub- 
letting to the defendant Hedger. 

The defendant's agent, Gocool Ch under 
Mullick, executed the kubooleut on behalf 
of Mr. Morau on the 11th June 1861. 
Previous to that date, viu on the 28 th May, 
Mr. Camming, as agent for Morun and Co., 
bad executed a sunnud in favor of Mr. 
Hedger. This sunnud, it is contended by 
plaintiff, though ostensibly appointing Hedg- 
er, manager only for Moran and Co., in 
i^ity is equivalent to a sub-lease ; and by 
the execution thereof, the defendants have 
forfeited the lease at the very moment it was 
gran led to them. As the granting of a sub- 
lease, in contravention of a covenant not to nn- 
<lerlet inserted in a lease, causes a forfeiture 
against which no i-elief can be granted, it be- 
comes necessary strictly to examine the terms 
of the sunnud granted by Moran's agent 
Camniing to Hedger. It recites that» hav- 
ing entrusted to Hedger the charge of the 
property alluded to in it, the grantor exe- 
cutes this sonnud requiring that he, (Hedger) 
ihoahl always be present on the property, 
and by good management aud cultivation 



shew an increase in tlie assets ; that at the 
end of every year, he should obtain the papers 
from the agents in the mofussil, who should 
account to him for the same, and then make 
them over to him, the grantor; that he should 
annually collect and remit to the grantor 
17,600 rupees, out of which the revenue 
would be paid ; that if any objection be raised 
on the score of having paid any money with- 
out the production of receipts, the same shall 
be inadmissible ; that if, owing to neglect in 
the management, there occurs any kind of 
injury to the mehals, Hedger must be liable ; 
that all transactions must be carried on ac- 
cording to the laws in force ; and that, if acts 
ate done in opposition to the same and liti<ra- 
tion ensue, he must be liable ; that with any 
sums that may be realized through his man- 
agement in excess of rupees 17,600, the 
sum fixed, the grantor will have no concern ; 
that so long as Hedger is capable of paying 
the fixed jummah of rupees 17,6(X) during 
the term of the ijara, the estate shall not be 
transferred to other hands, and that Hedger 
shall be allowed 60 rupees a month as a re- 
ward for his labor. 

It is contended that this instrument is 
equivalent to a sub-lease : \st^ inasmuch 
as a fixed jummah is mentioned in it which 
the manager so called must pay to the 
farmer under all circumstances, and all 
beyond which is to be his own property ; 
and 2ndj inasmuch as the whole le^^al re- 
sponsibility of the management of the 
property is with the so called manager, who 
by the instrument has been completely in- 
stalled in all the rights of the farmer. 

But it appears to me that this contention 
will not hold water. In order to constitute a 
sub-lease, the lessee must transfer to the 
sub-tenant all the rights which he himself 
has, not only of collecting the rents, but of 
sning for them in the Courts. Now, in the 
present instance, this undoubtedly is not 
the case. By its terms, as between them- 
selves, the manager becomes responsible to 
the farmer for any acts of negligence, and 
ho IS liable to thii^ parties for any illegal 
acts. As to the former, he would be liable 
to the farmer for them as manager, had 
there been no mention of them in the in- 
strumenc; and as to the latter, he would 
be also liable to third parties for illegal or 
tortious acts done beyond the scope of his 
authority as manager ; but for all acts done 
by him as the agent of a disclosed principal 
and within the scope of his authority, the 
principal under this instrument remains lia- 
ble to third parties. Looking^, therefore, 
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solely to it8 terras, there seems to be no 
ground for the assertion that the farmer has 
by it relieved himself from all responsibility. 
Moreover, it has not been shewn to ns in 
evidence that the manager has ever sued in 
any Court as a principal. I am therefore of 
opinion that the ground on which it is con- 
tended that the instrument amounts to a 
lease fails. 

But it is contended also that the mere 
fixing of a snm, which under all circum- 
fltances the manager must pay to the farmer, 
and the declaration of the manager's right 
to all sums collected beyond that amount, is 
equivalent to- a sub-lease. I am not aware 
of any law or rule of law which restricts 
the action of the agent and principal as 
between themselves. The collections under 
this agreement are made by the agent, and 
be and Uie principal divide them between 
themselves according to its terms. But 
this private arrangement, even if unusual, 
is not inconsistent with the real character of 
the parties. It is one which mutual con- 
venience may have suggested, as it ensured 
to the farmer his rents, and by considerations 
of self-interest spurred on the agent to their 
prompt collection : but so long as the powers 
of the farmer are not transferred, and the 
agent must nppear in Court as the agent of a 
disclosed principal, no arrangement, how- 
ever unusual or eccentric as to the division 
of the rents when collected, is sufficient to 
convert an agency into a sub-lense. 

I am therefore of opinion, looking to the 
instrument and to the period at which it 
was granted, that no ground exists for de- 
claring the defendant's farm to be forfeited 
by reason of its terms. 

Under the view of the whole case ex- 
pressed above, I simply declare defendant's 
lease liable to be forfeited, unless, witbin 
15 days from the date of this decree, 
lie replaces in the Lower Court the sum of 
Rs. 6,000 in Government paper. Should 
he deposit the same duly endorsed to the 
plaintiff, the Lovrer Court will then deliver 
the paper to the plaintiff, appellant, who 
will then be placed in exactly the same 
situation as he was before the paper was 
withdrawn from the Collector by the de- 
fendant, respondent. 

Under the particular circumstances of 
the case, each party should bear his own 
costs in both Courts. 

Campbell, /—I concur in the result of 
Mr. Justice Trevor's judgment and in all 
that he has said regarding tlie security and 
non-payment of rent. With reapect to the 



hi leered mutual sub-lease in evasion of tlie 
conditions, I have had much doubt. I agree ia 
thinking that it is not so absolute and com- 
plete a sub-lease and transfer of rights and 
liabilities as to make the lease ipsojacto void. 
I think, however, that it is such a fmuduleiit 
evasion of the terms of the covenant as woald 
probably have entitled the plaintiff to eqait- 
able relief. But as plaintiff did not come io 
seeking relief in this form — as the deed in 
fraud of the covenant was not executed ia 
his time — and as it is not shown in the re- 
cord that Hedger is now in possession 
collecting the rents, and enjoying the benefit! 
of the lease to the detriment of the estate, 
I do not see that plaintiff can now claim anj 
other order than the refusal to declare the 
lease absolutely void on this ground. I 
therefore join in passing the decree as set 
forth in Mr. Justice Trevor's judgment. 



The 30th March 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges, 

Plaiiit— Snhaaoement— Xioast* 

Case No. 523 of 1862. 

Regular Appeal from a decision passed by 
the Officiating Collector of Baekergunge, 
dated the llth July 1862. 
Hurro Soondery and others (Plaintiffs) 
Appellants^ 

versus 

Muddun Mohun Dutt and others 

(Defendants) Respondents. 

Baboos Knlly Mohun Doss and Oprokash 

Chunder Mookerjee for AppellauU. 

No one for Respondents. 

It is incumbent <m a pUintifl ia his phuat to stite 
clesrly the substance of his claim, ». «, the parUcuUr 
mode'in which hia claim arose as well as the amount 
of that claim. 

Thus, where a plaintiff allowed the Court below to 
decide the case as if his contention was an ordinary ewe 
between a landlord suing to enhance and a tenajt 
resisting his claim, and the statement of tfie defend- 
ant divulged the material circumstance of the oaie Ihtt 
the plaintiff's estate was let in farm, Hie High Court 
refused to allow the plaintiff in appeal to rest npon m 
alleged stipulation in a farming lease, the «djteiice (A 
which he altogether suppressed in the Court beww, 
reserving to him the right of collecting fr<>™ ^ 
tenantry an enhanced rent during the currency of t« 
farming lease. 

Trevor y J. — ^Teis is a suit for the eo- 
hancementof therentfor l26SupoBa oosut 
talook in the posseasioa g^ Uie d^rfondaats. 
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The defendiiQts in Uieir sititement allege 
tbftt tbey have always paid 133 rupees as 
tiid rent of their talook ; that plaintiffs 
fatTo lei their estate m faroi, and that they 
bud paid the total rent of that year to tke 
firmer. 

The Officiating Collector fonod that the 
defendant's allegajbions were proved, and he 
therefore dismissed the plaintiff's suit with 
costs. 

The plaintiff now appeals to this Court, 
argiog that, as in the lease between his 
ftfiner and himself, there was a stipulation 
merring to htm the right of collecting from 
the tenantry an enhanced rent daring the 
curreocy of the farming lease, leaving to 
the farmer only the right of collecting the 
uaoont of rents which had, up to the date of 
the lease, been paid by the tenants, the 
Collector should have acted upon this 
Btipalation and decreed to him his present 
elaim. 

We think that it was incumbent on the 
plaintiff in his plaint to have stated clearly 
the substance of his claim, that is, he 
Bhoald have stated the very particular mode 
in which hia present claim arose, as well as 
the amount of that claim, and not have 
allowed th^ Court below to decide the case 
as if the contention of the plaintiff were an 
ordinary case between a landlord suing to 
eahanee and a tenant resisting his claim. 
The statement of the defendant has, it is 
trne, divulged the material circumstance of 
the case, viz. that the estate of the plaintiff 
is let in farm, but we cannot allow the 
plaintiff in appeal now to rest upon an 
alleged stipulation in a farming lease, the 
existence of which he altogether suppressed 
in the Court below. 

Whether, under any circumstances, a sti* 
pnlatioQ like that pleaded by the plaintiff 
eoald be enforced against the tenants, in 
other words, whether the landlord can 
attiga a portion of hia rights by way of 
farming lease, reserving the remainder, thus 
severing the landlord's interest, and making 
the tenant liable to pay rent to two parties 
holding under the same title and, in the eye 
of the law, the same pt'rsons, during the 
corrency of the lease ; and also whether, as 
i between the zemindar and the farmer in this 
ooQDtry, the stipulation could be enforced, it 
seeming to be inconsistent with and repug- 
nant to the interests to which in the present 
instance it is annexed, are questions which 
we decline to decide in the present case. 

Tke appeal is dismissed with costa. 



The 30th March 1864. 

Pretent : 

The Hon'ble H.- T. Raikes* and W. S, 
Seton-Karr, Judges. . r 

Appeal— Section 26 Act X of IB9P. 

Case No. 1815 of l863 under Act'X of 1859. 

Special Appeal front a decision passed by 
the t[vkdg.e of Midnapore^ dated ihe %^th 
March 1863, reversing a decree passed by 
the Deputy CoUectot of that District^ 
dated the 3 1 st August 1 862. 

Deendyal Augusti (Defendant) Appellant, 

versus 

Messrs. Robert Watson and Co. (Plaintiffs) 
Respondents. 

Baboo Nil Madhub Sein for Appellant. 

Mr. R. T. Allan and Baboo Onookobl 

Chitnder Mookerjee for Respondents. 

Qumr«, — Whether the appeal from an oi*der 6i a 
Collector under Sectioa '26 Act X of 1859 lies to the 
Judge or to the Commissioner. 

Raikes, J. — This case was heard and de- 
termined under Section 2Q Act X of 1859 
by the Deputy Collector, and afterwards in 
appeal by the Judge. The plea taken in 
special appeal id that the Judge had no ju- 
risdiction to try the appeal. 

We admit that the late Sudder Court held 
that the appeal from an order of the Col- 
lector under Section 26 should not be en- 
tertained by the Zillah Judge ; but when the 
respondent in this appeal preferred his ap- 
peal to the Judge, no objection was raised 
by the special appellant ; and as the ruling 
of the 1 ite Sudder Court regarding appeals 
under Section -^8 pf Act X of 1859, which 
was passed on grounds applicable to appeals 
under Sections 26 and 27, has been super^ 
seded by a Full Bench of the High Court, it 
seems to us a question whether appeals un« 
der Section 26 should be heard by the Com- 
missioner. There appears to us to have 
been no error in the judgment of the Lower 
Appellate Court, and if we overthrow that 
judgment, there is no way of directin*' aa 
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appeal elsewhere. We moreover do not think 
that the eods of justice require us to interfere 
in the present appeal. 

Wi9 therefore diaroiss the appeal, leaving 
each perly though to pay his own costs iu 
this Court. 



The 31 st March 1864. 

Present : 

The Hon'ble C. Steer and F. B. Kemp, 
Judges, 

Bnbanooment — Presumption under 
Section « Act X of 1859. 

Case No. 1522 of ]86d under Act X 
of 1859. 

Special Appeal from a decision passed by 
the Judge of Beerhhoom, dated the 24M 
February 1863, affirming a decision of 
the Assistant Deputy Collector of that 
District, dated the 29th September 1862. 

Ramkishen Sircar and others (Plaintiffs) 
Appellants, 

versus 

Meeah Deler Alii and others (Defendants) 
Respondents. 

Bahoos Bhoobun Mohun Hoy and Ramanath 
Bose for Appellants, 

Baboos Dwarkanath Mitter and Banee 
Madhnh Banerjee for Bespondents. 

In ft snit for enhancement, if tke defendant rel'es 
not on the fact that he bad held at an unvaried rent 
from the time of the Permanent Settlement, bat upon 
a pottah granted long after that time, his own defence 
rebnts any presumption which might arise from a 20 
years* uniform payment of rent. 

Kemp, J. — We think that the Judge was 
wrong in holding that the defendant was 
entitled to the presumption which arises 
- tinder Section 4 Act X of 1859. 



The suit was for eabancemeoi. The de- 
fendant did not rely on the fact that he had 
held the land at a rate of rent which had 
not heen changed from the time of the per- 
manent settlement, hut upon a pottah alleged 
to have heen granted in 1204, which is ad- 
mittedly long after the perpetual settlement 
His own defence^ therefore, rehutted sdj 
presumption which might arise from the 
fact of bis having paid rent at a uniform 
rate for twenty years. 

The decision of the Judge must therefore 
be reversed, and the case remanded in order 
that the Judge may fix what is a fair and 
equitable rate of assesBment. 

With reference to the 3^ beegahs claimed to 
be held rent-free by a sunnud of 1178, there 
must be enquiry and a finding, as the Judge 
has altogether omitted to notice this point 



The 3 let March 1864. 

Present: 

The llon'ble C. Steer and F. B. Kerop, 
Judges. 

Suit for kabooloat at en1iaaoe4 rate- 
Notioa. 

Case No. 1762 of 1863 under Act X of 
1859. 

Special Afpeal from a decision passed by 
the Judge of the 2A'Pergunnahs, dated 
the 2nd April IS6S, reverting a decision 
passed by the Deputy Colleetor of that 
District, dated the I9M December 1862. 

Tarinee Churn Bose and others (Plaintiffs) 
Appellants, 

versus 

Kashinatb Singh (Defendant) Kespondent 

Baboo Woopendro Chunder BoH 
for Apptllanta. 
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Baboo Gtetja Sunknr Mowoamdar 
for. RespondeDt. 

Ano^oeis not necessaiy as « preliminary process 
before a sait for a kabooleat at an enhanced rate can 
be institated ; the suit itself is a notice. 

Kemp, t/. — This whs a aait for a kaboo- 
leut at a higher rate thaD had hitherto been 
paid. It is admitted that the defendant is 
the tenant of the plnintifl^ whether he holds 
more or lees land than is alleged by the 
plaintiff. The relationship of landlord and 
(eoant being established, we are of opinion 
that a notice is not necessary as a preliminary 
4)roce8s before a suit for a kubooleut can be 
institQted ; indeed, the suit itself may be said 
(0 be a notice. 

In the present case it appears to us that 

the defendant had hitherto held 11| cottahs 

of land, paying a jumma of Be. 1-14 per 

mensem. It is alleged in the plnint that 

the defendant holds more land than he 

originally did ; and that he promised to pay 

Rs. 4-8 per mensem. The demand for a 

kuboolent is based on that promise. 

The Jadge, instead of deciding the case 

upon the pleas raised by the parties on ad- 

niissioQ of the defendant's tenancy (whether 

he holds more or less land than is alleged in 

the plaint), and what may be the proper rent 

for which he is liable supposing him to hold 

more land, has proceeded to try the suit upon 

fto issue which does not arise in the pleadings, 

[ i. e. whether defendant has a right* of occu- 

j paocy or not, a fact not questioned by either 

party, and rules that, where there is no right 

j of occupancy, there is no necessity for a 

iM)tiee of enhancement* 

We remand this suit that the Judge may 

try the proper issue, which is, whether the 

plaintiff IB entitled to a kubooleut on the 

grounds upon which h^ claims it, vis. thai 

the defeudant is tenant, occupies more land 

than he formerly did, and promised to exe- 

cata a fresh leoso for the same. In trying 

this issue, the Judge will also enquire whether 

^« plaintiff tendered to the defendant a 

PtUh under Sectipn 9 Act X. 



The 31st March 1864. 

Preieni : 

The Hon'ble C Steer and F. B. Kemp, 
Judges* 

Snlaano^ment — 8erwiee teniire (at 
nominal rents.) 

Case No. 1506 of 1863 under Act X 
of 1859. 

Special Appeal from a decision passed by 
the Judge of Dacca^ dated the 18M 
March 1863, affirming a decision passed 
by the Deputy Collector of that District, 
dated the ZOth June 1862. 

Chunder Nath Roy (Defendant) 
Appellant^ 

versus 

Bheem Sirdar and others (Plaintiffs) 
Respondents, 

Baboos Kishendyal Roy and CHrja Sunher 
Muzoomdar for Appellant. 

Baboo Ishur Chunder Chucherbutty for 

Respondents. 

The mere fact of a long prior possession of a senrioe 
tanore on no rent at all girea the holder no exemption 
from the payment of rent when tbe servioe is no longer 
required or performed. 

Steer, /. — The defendant served the 
plaintiff with a notice to pay him a proper 
amount of rent or to give up the land. 

The pluintiff brings this suit to try his 
liability to pny an euhauced rent, or to be 
evicted. 

It has been found by the Lower Court that 
the plaintiff holds on a service tenure, and 
that he has so held for 2(HJ years on the same 
terms as to the amount of rent, which is 
nominal in amount. 

The Judge holds that, as plaintiff has hel^ 
the lands for 200 years, the deiendant has 



Digitized by 



Googk 



38 



ACT X EULIIVCUS. 



[M«nh 



DO riglit to otist him iVooi tb« lauds, or 
to interfere witii them. 

This decisioQ amounts to a fiading that 
the plaintiff is not either liable to enhance* 

ment or to be turned out. 

• 

It is contended that a 200 years' possession 
at a nominal rent on a service tenure gives 
the plaintiff no right of occuiiancj, unless he 
is willing to pny the amount of rent demand- 
ed ; and allowing the plaintiff to have a right 
of occupuncy, the defendant has a right to 
obtain from him a proper amount of rent, 
either at the defejidaut's own rates, or at 
the rates of (he pergunnah. 

We find from a perusal of the plaint 
that the plaintiff states that he would have 
been subject to pay at the rate of 6 annas a 
pakee for his lands, but that rent was re- 
mitted on account of the service he performed. 
Therefore, the Judge was not warranted in 
finding that he paid a pepper-corn rent, and 
where the'' Judge found it is not apparent in 
any of the papers. 

The Judge is clearly wrong therefore in 
this finding, and (he mere fact of a long 
prior possession of a service tenure on no 
rent at all gives the holder no exemption 
from the payment of rent when the service 
is no longer required or performed. 

The plaintiff is willing to pay some 
amount of rent, and the defendant is not 
unwilling, as the terms of his notice show, 
to allow the plaintiff to continue in occu- 
pation, provided be agrees to pay a fair 
rent. 

We, accordingly, remand the ease that the 
Lower Court may enquire and decide what 
is a fair and proper rate of rent. 



Hooghly, tinted the \9(h February l#63, 
modifying a decision of Gopal Chunder 
Mookerjee. Deputy Collector of Seram- 
dorcy dated the 21th September 1862. 

Bipro Doss Day and another (Piaintiffti) 
Appellants^ 

versus 

Mussamut Sakermonee Dossee (Defendant) 
Respondent. 

Roy Sreenath Sen and Baboo Nil Madhub 
Rose for Appellants. 

Baboo Kedarnath Chaterjee for Respondent. 

Lands in excess of the area recorded in a iDotciir- 
nree pottah containing no bonndaries, are liable to 
assessment under Section 17 Act X of 1859. 

Kemp, J. — The Judge has found that the 
mokururee pottah of the defendant is a bona 
fide document; and with this finding we 
cannot interfere in special appeal. But it is 
admitted that this pottah does not contain aoj 
boundaries, and that the area recorded in the 
pottah is 3 beegahs 14 cottahs* Now 
it has been fouud by measurement that 
the area in the occupation of the de- 
fendant is 6 beegahs 10 eottahs, or 2 
beegahs 12 eottahs in excess of the area 
recorded in the pottah. The plaintiff \b 
therefore entitled to assess the excess under 
the provisions of Section 17 Act X of 
1 859. The case is therefore remanded, in 
Older that the Judge may decide what i« 
a fair and. equitable rate for the excess lauds. 
Costs to follow the result. 



The 81st March 1864. 
Present : 



The 31st March 1864. 

Pi esent : 

The Hou'ble C. Steer and F. B. Kemp, 
Judges. 

Bnliaiiodmeiit— Fleadlngr— Vorg^d 
dooamont. 

; Case No. 1508 of 1863 under Act X of q^^ ^^^ i^j^g ^f i863 under Act X of 



' The Hon'ble C. Steer and F. B. Kemp, 
J Judges. 

( 

AftsoBvment of ezoes» lands—Seotlon 

17 Aot X of ie59. 



1859. 



ISpecial Appeal from a decision passed by 



1859. 



Special Appeal from a decision passed by 
Mr. J. E. S. Lillie, Officiating Judge of \ Mr. J. E. S. Lillie, Oficiating Judgsrf 
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Hooghlif, dcUed the 2Qih February 1863, 
reversing a decision of Mr. C, B. Gar- 
rett, J^eputy CoVector of Howrah^ dated 
the SOth October 1862. 

Gooroo Doss Gliose (Defeadunt) Appellant^ 

versus 

SrUtee Dlmr Doy (Pluiutiff) Respondent. 

Baboo Hem Chunder Banerjee 
for Appellant. 

Bnhoos Baney Madhiib Banerjee and 
Kadarnath Chatierfee for Respoadeut. 

Where a defen<lant sets up a deed as exemptiog bim 
from liability to pay a eertain enhanced rent, he is not 
at liberty to fall back on his right to hold at fair and 
equitable rates, when the Court finds his deed to be a 
fiibrication. 

Steer, J. — The plaintiff sued to enhance. 
The first Court found the defendant's moku- 
ruree pottali to be a true and valid one, and 
dismissed the suit. The Judge finds the pot- 
tah to be false, and decrees for the plaintiff. 

In the appeal bj the defendant it is con- 
teuded that, though it* has been found that 
the defendant is liable to enhancement, the 
iiites of rent ought to be ascertained ; and 
that it is not equitable, without a prior en- 
quiry as to the fairness of the rates, to 
decree whateyer rate the plaintiff maj choose 
to demand. 

We think that, where a defendant sets 
op a deed as exempting him from liability 
to paj a oertain enhanced rent, he is not 
Bt liberty to fall back on his right to bold 
at fair and equitable rates, when the Court 
finds his deed to be a downright fabrication. 
He has chosen to rest his case on a forged 
document, and he must stand or fall by it* 
Thertfore,' if he is not willing to pay the 
ffut demanded, he must quit. 

We, accordingly, dismiss the special appeal 
^iih costs. 



The diet March 1864. 

Present : 

The Hon'blj C. Steer and F. B. Kemp, 
Judges, 

Suit for rent—HelatlbnBlilp of land- 
lord and tenant. 

Case No. 1521 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by 
Mr. C. S. Belli, Judge of Rajshahye, 
dated the 2Srd February 1863, reversing 
a decision of the Deputy Collector of that 
District, dated the SOth October 1862. 

Mahomed Assun Chowdry (Plaintiff) 
Appellant, 

versus 

Kristo Soonder Talookdar and others 
(Defendants) Respondents. 

Baboo Samachurn Banerjee for Appellants 

Baboo Mohinee Mohun Roy for 
lies pendents. 

Bofore arrears of rent can be recovered in a suit 
under Act X of 1859, the plaintiff must establish the 
fact that the defendant holds a tenure under him. 

Steer, J. — The plaintiff sues for arrears of 
rent for 11 years and 8 months, on a tenure 
which he calls a putnee. The yearly reut4ie 
states to be Rs. 101. The toUl rents, he 
says, are 1,186 Rs., of which he says he 
received Rs« 600, and the balance sued for 
is Rs. 1,032. 

The defence is that the defendant does not 
hold any tenure wiihin the plaintiff's zemin- 
daree ; that he does hold a tenure which is 
an independent one, and pays its rent direct 
to the Collector, and that its rent is Rs. 91. 

The Deputy Collector found that the tenure 
was not a patnee ; nor was it a tenure pay- 
ing rent to the Government direct. He says 
that, as the tenure is not rent* free, therefore 
it is presumable that the rents are payable to 
the zemliidar. He accordingly finds that the 
rent in Rs. 91, at which rate he awards the 
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arrears^ minus the rents allowed to have 
been received for 1 1 years and 8 months. 

The Judge seems to hold that, inasmuch as 
the plaintiff has failed to prove that the de- 
fendant holds a tenure under him, he is not 
entitled to recover any rents from him. 

We find that the Deputy Collector's pre- 
sumption that the plaintiff was entitled to 
the rent is not warranted ; and, as the Judge 
has held that the plaintiff has failed to 
establish the relation of landlord and tenant 
as between him and the defendant, we think 
the decision of the Judge, refusing to decree 
any nrrears, is just and correct. Moreover, 
from the nature of the case, we think the 
suit is one which, under the color of arrears 
of rent, is intended to raise the question 
whether the talook, call it putuee or not, is 
witliin the plaintiff's zemindaree. 

We accordingly dismiss the special appeal 
with costs. 



The 31st March 1864. 

Present : 

The Hon'ble C. Steer and F. B. Kemp, 
Judges. 

Salt for rent— HelatlonsUp of land- 
lord and tenant. 

Case No. 1515 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by 
Mr. E. S. Pearson, Judge of Tirhoot, 
dated the ISth February IS6Z, reversing 
a decision of the Deputy Collector of that 
District, dated the 27th September 1862. 

Nauth Tagore (Defendant) Appellant, 

versus 

Mussamut Luchmee Kooer and others 
(Plaintiffs) Respondents, 

Baboo Kissen Sueca Mookerjee for 

Appellant. 

Baboo Debender Narain Bose for 
Respondents. 



Until the relaiionsbip ef landkrd and tenant ii 
established between the parlies, a salt for rent cannot lie 
under Act X of 1869. 

Kemp, /• — We think (hat this suit has 
been tried on a wrong issue. The plaimiff 
sued, averring that he was the ticcadar of 
certain shares of the disputed mousah, and 
that the defendaht was a tenant cultivatiog 
beegahs 14-15 of land at a jumma of 
Rs. 33-12-9. The balance alleged to be doe 
was Rs. 153-2 from 1258 to 1260 Fuslee. 

The defendant answered, denjing his 
being a tenant of- the plaintiff, and urging 
that he was mnlik of a 2 as. 9 pie share of 
the niznmut puttee, and further that he bad 
given no ticca lease of his share to the 
plaintiff. 

The Court bf first instance dismissed the 
plaintiff's claim. In appeal the Judge below 
has held that it has been distinctly shewn 
that the lands are situated in the nizamnt 
puttee, of the 8 annas of which the plaintiff 
has, by defendant's admission, an 8 annas 
lease, and further that the putwaree was 
Addy Loll, and not Dataram. 

We cannot find that the defendant admit- 
ted that the plaintiff had a ticca lease of his, 
the defendant's, share in the nizamut puttee. 
It may be that the whole estate was divided 
into two puttees, known by the names of khas 
and nizamut puttees, and that the lands iu 
dispute hav« been deposed to belong to the 
latter division. But the defendant distinct 
ly denies tenancy, and sets up an independ- 
ent right as zemindar or malikf and farther 
denies having given the plaintiff a lease. 
Uutil, therefore, the relationship of landlord 
and tenant is established between the par- 
ties, the suit for rent will not lie. 

We remand the case for the Judge to trj 
the issue which arises on the pleadings, vis, 
whether the defendant is the tenant of the 
plaintiff or not We think that the Judge 
should have stated the case more clearly, 
and have given more intelligible reasont for 
the conclusions at which he arrived. 
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Th^ IH April 1864. 

Present : 

The Hon'ble F. 6. Kemp aud £. .Jnckson, 
Judges. 

Arbitration. 

C«w No. 1554 of 1863 under Act X of 1859. 

Sfidal Appeal froth a decision paused by 
the Judge of Sarun, dated the 24M 
February 1 863, affirming a decision pass- 
edbythe Deputy Collector of that District, 
dated the 26th September 1862. 

Bhrigoo Roy and otiiers ( Defendants) Appel^ 
lantSy 

versus 

Bbagrath Upadhya and others (Plaintiffs) 
Respondents. 

Baboo Anund Gopal Paulit for Appellants. 

Mr, John Baptist and Moonshee Ameer Ali 
for Respondents. 

The tpplieatioi] for a reference to arbitration mnat be 
mde in Coart by an instrument in writing; liy the 
pittieB in person or their pleaders specially authorized 
mthitbebaU: 

Kempy J.-^Tbz only point taken is that 
tbe parties were willing to entrust theic 
differences to arbitration, and that the Collect- 
or should hare permitted them to do so. 
The Judge finds that no such application 
wumade. Without deciding whether the 
j parties to a suit for rent under Act X can 
, osk a Collector to refer their differences to 
, arbitration, we find that no formal applica- 
I tioD was made by the parties. The Ameen 
irho was sent to make a local enquiry, re- 
ported that the parties wished to submit to 
arbitration, and had named arbitrators. The 
(^Hector's orders were asked. This report 
appears to have been filed with the record. 
The application for a reference to arbitration 
moat be made in Court by an instrument in 
writing by the parties in person, or their 
pleaders specinliy authorized in that behalf 
Uet Section 313 of the Code) ; so that, even 
admitting that a suit under Act X can be 
referred to arbitration, no formal application 
hat been made. 

The appeal is diemisaed with costa and 
interest. 



The let April 1864. 

Present : 

The Hon'ble W. Morgan nnd Sumbhoonauth 

Pundit, Judges. 

Bnhanoement— Sharers-Partition. 

Case No. 767 of 1863 under Act X of 

1859. 
Special Appeal from a decision passed by 
Mr. G. Bright^ Offictat,'ng Judge of the 
2A'Pergunnahs, dated the Z\st December 
186'i, affirming a decision of Monlvie 
Fitheer Ahmed Khan, Deputy Collector 
of that District, dated the 29th October 
1862. 
Trojiochotarnn Chowdry and others (Plaint- 
iffs) Appellants, 

versus 
Muthoora Mohun Dey and others (Defend- 
ants) Respondents. 
Baboo Opendro Chunder Base for Appellants. 
No one for Respondents. 

One of several joint proprietors of an estate may 
msintain a suit for enhancement of his share of the 
rent without a butwara. 

Morgan, J. — The Lower Courts have h<^ld 
that one of several joint proprietors of an 
estate cannot maintain a suit for enhance- 
ment of his share of the rent, unless there 
ha? been a butwarra. But it has been decid- 
ed that one of several proprietors may 
maintain such a suit in respect of his share. 
(See Judgment of this Court, dated 12th 
March 1863, in Special Appeal No. 5 of 
1863.)* 

We reverse the judgments of the Lower 
Courts, and remand the case to the Court of 
first instance for trial. 

* The 12th March 1868. 

PreaerU : 

The Hon'ble Sir Barnes Peacock, Kt.^ Chiqf JtuliCB^ 
and the Hon^ble L. S. Jackson, Judge, 

Peacocht €. J. — ^Thb qnestion in this case is whether 
one of several joint proprietors of an estate can raise the 
rent of a ryot as to his portion of the property. The 
case which was cited (a ruling of this Court dated 17th 
September last) is not in point, the facts set fbrtb in 
the decision there being different from the facts in the 
present case. In the case cited it was held that one of 
several shareholders of a joint undivided estate was 
not entitled to sue for enhancement of rent of a specific 
portion of the land held by a ryot within the estate. Wa 
think, however, that one shareholder of a joint estete, 
provided there is no potteh and nothim; to preclude 
enhancement, would have a right, after giviuf; a notice Ht 
a proper period of the year, to sue for an enhancement of 
the rent of his share. The notice in this case was 
substantially to that effeou The plaintiff says that 
he hoid-t a two-tbirds shnre in the property ; that tha 
proper rent of the whnle is 70 rupees; and that ha 
1 claims two-thirds of 70 rupees for his share. In th« 
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Tlie 5th April 1864. 

Present : 

The Hon'ble Sir Barnes Peacock, Kl, Chief 
Justice, 

JuriBdlotlon— Suit for rent (as be- 
tween oo-Bharers)— Partition. 

Case No. 453 of 1863 under Act X pf 1859. 

Application for a review of Judgment pass' 
ed by the Hon'ble Sir Barnes Peacock, 
Kt,j Chief Justice, and the Hon^ble L, S, 
Jackson, Judge^ on the 20th March 1868, 
in Special Appeal No. 608 of 1862. 

Sjed Hjder Ali, Petitioner, 

versus 

Omi'it Chowdrj and others, Opposite 
Parties. 

Mr. T. T. Forbes for Petitioner. 

Where Bevenl joint proprietors of an estate agreed 
that if, before partition, cultivation should take phice 
bv any of them, he should pay rent at a certain rate,— 
Held that a suit would not lie under Act X of 1859 
against such shareholder by another shareholder for 
the latter's share of such rent, whether there be dispute 
or not as to the amount of the respective shares. 

Thbke is no ground for review in this 
case. The Court has already stated its 
reasons in the judgment which has been 
delivered. This is clearly not a suit for 
rent within the meaning of Act X of 185^. 
Several persons having a right to an estate, 
agreed to appoint referees to partition it 
amongst them, and agreed that, if cultivation 
shpuld not take pltice on behalf of the maliks 
before the setllement of the partition, no 
mutual claim for loss of rent should be made ; 
but that, if cultivation should take place 
before partition by any of the parties, such 
party should pay rent at the rate of Rs. 4-10 

case cited, the plaintiff claimed enhancement of rent in 
respect of a specific portion of land. 

If such a demand w«re admissible, a man entitled to 
a f rds share mi^ht select aa his share the best land in 
the estate, and claim as an enhanced rent for his share 
that which would be a faur and equitable rent for that 
portion of the estate. 

We think, therefore, that, where there is no pottab, 
one shareholder may enhance the rent quoad his share, 
by giving notice of enhancement at a proper period 
cf the year. In this case, however, four pottahs were 
set up, by which the tenants claimed to bold on pay- 
ment of a fixed rent The case must, therefore, be 
remanded to the Court of first instance, to try whether 
the pottahs set up by the defendants are genuine, and, 
if they are. then to determine whether tliey preclude 
enhancement of rent. If the pottahs arc not proved, or 
do not preclude enhancement, then to ascertain what is 
a fair and equitable rate of rent for the whole of the 
land]) held by the defendants, not exceeding the rate 
specified in the notice of enhancement, namely, 70 razees ; 
and to award to the plaintiff his proper share of what 
may be determined to be a fair and eqtiitable rate for 
the whole of the said land. 



a beegah. But the Rs. 4-10 a beegah 
was to go to the whole of the shareholders. 
In this case the defendant was oue of the 
shareholders, and entitled to his proportion 
of Rs. 4-10 a beegah, which, by virtue of 
the arrangement, he was to pay for the 
land which he cultivated. The claim of the 
plaintiff is, therefore, founded upon the spe- 
cial agreement to compel the defendant to 
pay to him such a proportion of Rs. 4-10 
a beegah of the land cultivated by the defend- 
ant as shall be equal to the plaintiff^s sharo 
of the estate. It will be necessary, therefore, 
in this suit to ascertain what were tbo 
respective shares of the different shareholders, 
including the plaintiff and defendant. Al- 
though it is said that there is no dispute iii 
this suit as to the amount of the respectiTe 
share's, that fact cannot alter the nature of 
the claim. If it is a suit for rent because 
the shares were admitted, it would equally 
be a suit for rent if the shares were disputed, 
and in that case the Collector would have 
to enter into the question of title, to ascer- 
tain what share each of the proprietors ii 
entitled to. 

The plaintiff's remedy, therefere, is in lbs 
Civil Court. 



The 5th April 1864. 

Present : 

The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hou'ble Sumboonauth 
Pundit, Judge. 

Abatement of rent (for land washed 
away) — Tenants holdings on after 
lease. 

Case No. 2052 of 1862 under Act X of 1859. 

Special Appeal from a decision passed by 
Mr, F. B, Simson, Officiating Judge of 
Purneah, dated the 12 th June 1862. 
affirming a decision of ^he Depnty 
Collector of that District y dated the 2Alh 
June 1861. 

Sheik EnayutooUah and others (PlaiatiSs) 
Appellants, 

versus 

Sheik Elaheebuksh and others (Defendants) 
Respondents. 

Baboo Ramgopal Ghose for AppeilaDta. 

Baboo Kishen Sucea Mookerjee for Re- 
spondents. 

A tenant, whether with or without a right of oeeo- 
pancy, is entitled to abatement of rent for land wwhed 
away, unless precluded by the terms of his kubooleui 
fVom claming thit abatement. 
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Where a taDanfc holda od aft«r th* expiratioo of a 
letse, he does ao at the same rent and on the same terms 
•nd stipalations as are mentioned iu the lease, until the 
putiet come to a fresh settlement. 

Peacocky C, J. — In this case ihe appellant 
laes for an abutemeDt of his rent, upon the 
groouf^that a part of his land had been washed 
iwaj, and that a part of it had been covered | 
with sand, from which we understand that it ' 
was so covered with sand as to have been 
rendered wholly useless. Ihe Judge says < 
that, inasmuch as the tenant held under a 
lease, he is not entitled to abatement. The , 
Jadge says : — " The appellant took a lease | 
for Z jears. In the last year of that lease, \ 
1267, he states that diluvion occurred. Sec- I 
lion 18 of Act X of 1859 only entitles 
ryots having rio:ht3 of occupancy, to abate- ! 
meat of rent. The appellant can resign or j 
make a fresh settlement, but he has no right i 
toenquke into diluvion and abatement of] 
rent." 

It is alleged in the plaint that the plaint- 
iff hos a right of occupancy, hut the Judge 
has not determined that question. He seems 
to have determined that a tenant is not 
entitled to an abatement of rent because he 
held under a kubooleut. We think that, 
whether he was a tenant having a right of 
occupancy or not, he was eniiiled to abate- 
ment for the laud washed away, if the terms 
of the kabooleut were not such as lo pre- 
clude him from claiming that abatement. 
Altboagh Section 18 Act X of 1859 is 
confined to ryots having a right of occu- 
pancy, yet that Act was not intended to take 
away any right which existed by law, inde- 
pendently of the Regulations thereby repeal- 
ed ; and if, before the passing of that Act, 
a tenant not having a right of occupancy, 
was entitled to abatement for any part of 
his land washed away, it was never intended 
by Act X of 1859 to take away that right. 
In England it is clear that, if a portion of a 
tenant's lands be washed away, he is entitled 
to have hq abatement of his rent pro tanto. 
The rule is very clearly laid down as 
follows in Bacon's Abridgment, 7th Edi- 
tion, Vol. VII, p. 63, under the title 
"Rent," and under the head, •* In what cases 
rent mi»y be apportioned by the act of law, 
w by the act of God." It is there said:— 

** la this place we are to consider whether 
♦he tenant shall pay the whole rent, though 
part of die thing demised be lost, and of no 
profit to him, or though the use of the whole 
be for Sonne time intercepted, or taken away 
without his default ; and here it seems 
extremely reasonable that, if the use of the 
^»ng be entirely lost or taken away from 



the tenant, the rent ought to be abated or 
apportioned, because the title to the rent 
is founded upon this presumption, that the 
tenant enjoys the thing during the contract ; 
and, therefore, if part of the land be surround- 
ed or covered vi'th the sea, this being the 
act of God, the tenant shall not suffer by it, 
because the tenant, without his default, 
wants the enjoyment of part of the thing 
which was the consideration of his paying the 
rent ; nor has ihe lessee reason to complain, 
because, if the land had been in his own 
hands, he must have lost the benefit of so 
much as the sea has covered." 

We think that that rule is founded on th» 
principles of natural justice and equity, that 
if a landlord let his land at a certain rent 
to be paid during the period of occupation, 
and the land is, by the act of God, put in 
such a state that the tenant cannot enjoy, 
the tenant is entitled to an abatement. The 
first question then is, whether there was any 
stipulation in the kubooleut, which pre- 
cluded the tenant from claiming abatement, 
if, by the act of God, any portion of his land 
were washed away. At the foot of the kub- 
ooleut there is a memorandum to that effect, 
but the Judge has not found that memoran- 
dum to be a part of the kubooleut. 

The case must, therefore, go back to the 
first Court to try upon the merits, whether 
the kubooleut contained any stipulation that 
the tenant should not have an abatement, 
if part of the land should be washed away. 
The very fact of a Iea3.e containing such a 
stipulation shows that the parties considered 
that, without that stipulation, the tenant 
should not pay rent for any part washed 
away, in accordance with the principle of 
the rule to which we have referred. If the 
Judge find that, according to an express 
stipulation in the kubooleut, the tenant is 
not entitled to any abatement by reason of 
any part of the land being washed away by 
the act of God, then the tenant is not entitled 
to abatement during the term of that lease. 

But it is said that the leiise is at an end, 
and that the tenant is entitled to abatement, 
notwithstanding the expiration of that lease. 
We think that, when a tenant holds on after 
the expiration of a lease, he does so on the 
terms of the lease, at the same rent, and on 
the same stipulations as are mentioned in the 
lease, until the parties come to a fresh settle- 
ment. Therefore, if by the kubooleut it was 
stipulated that there should be no abatement 
if a part of the land should be washed away 
the tenant continued bound by that stipula. 
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lion, nocwtchscaiidiog (he expiratioo of the 

lense. 

' If the Jadge find that the terms of the 
kubooleut do not preclude the tenant from 
claiming an abatement in proportion to the 
lend washed away, tlie cade will have to be 
tried upon the merits, whether any portion 
of the land was washed away, and whether 
any portion of it was subsequently regained, 
because on that will depend whether the 
tenant is entitled to any and what abatement. 
If the land was re-formed, the abatement 
would cease from the time the regained land 
became as good as it was before ; if it was 
QOt so good, the tenant would be entitled to 
an allowance for the injury done by the act 
of God, 

With regard to the land alleged to have 
been covered by sand, the Judge of the first 
Court will have to enquire if that portion 
was covered by sand, and thereby deteriorat- 
ed, or rendered wholly useless ; because if 
the land has been deteriorated, or rendered 
If holly useless by the act of God, the ten- 
ant would be entitled to an abatement, 
provided there was no stipnlatioQ to the 
<^otrary in the kubooleut. 

The Judge of the first Court will also 
enquire whether, by virtue of any subsequent 
arrangement come to between the landlord 
i|nd tenant, the tenant is entitled to an abate- 
ment. If there was any express agreement 
between the parties, the tenant is entitled to 
the benefit of that agreement, and must be 
considered to have held over, according to 
the terms of the arrangement thereby made. 



The 5 til April 1864. 

Present: 

The Hon'ble Sir Barnes Peacock, Kt, Chief 
Justice^ and the Hon'ble Sumboonath 
Pundit, Judge. 

Ilott for BLubooleut— Tender of Fottab 
— Assessinent of rent (on land on- 
oroaobed npon). 

Case No. 2137 of 1862 nnder Act X of 1859. 

Special Appeal from a decision passed by 
the Judge of Dinagepore^ dated the 7 th 
June 1862, affirming a decision of the 
Assistant Collector of that District, 
dated the 1 2th July 1861. 

Doorga Kant Mozoomdar (Defendant) 
Appellant^ 

versus 

Bisheshur Dntt Chowdry and others (Plaint- 
ifis) Respondents, 



Baboo Onoohool Ckussdtit Moohetj^ for 
Appellant. 

Baboos Banee Madhub Ban^'eetind Oprth 

hash Chunder Mookerjee for Bespondeots. 

Before a landlord can sue for a knbooleat, be miM 
tender a potuh. Bat the objeetion that a poMah M 
not been tendered, ahonld b^ made in the irst Conrt or 
id the Lower Appelate Court, and not for the first tinu 
(Mrally in speoiaf appeal. 

A landlord cannot sue for a kubooleot in respiet of 
a portion of the land held nnder an istemraree pottah. 

if a tenant mixes up land npon which he hat en- 
croached with his rightnil holding, and cannot ibov 
which if his own and which the encroachment, ths 
presampUon is that be has encroached upto the best 

Peaeoch, C. J.^ls this case the plaintiff 
sued for a kubooleut for 167 beegahs. The 
defendant pleaded that he had only got 144 
beegahs 3 cottahs, and that he held them 
nnder an istemraree pottah, at a rent of 
Rs. 40-12. It is said that the plaintiff had 
no right in this case to sue for a kubooleut, 
inasmuch as he had not tendered a pottth. 
It is mentioned in Section 9 Act X of 1859 
that " the tender to any ryot of a pottah, soch 
as the ryot is entitled to receive, shall be 
held to entitle the person to whom the reot 
is payable to reoeive a kubooleut from Meli 
ryot/' This shows that it is necessary thai; 
before a person sues for a kubooleut, he 
should tender a pottah. But no objectioa 
was made in the first Court, nor in the Lew- 
er Appellate Court, that a pottah had not 
been tendered. Although the objection wai 
not included in the grounds of appeal before 
this Court, we allowed the party to urge the 
objection. But we are of opinion that he 
ought not to be allowed to avail himself ol 
the objection now. 

The next question is whether the plaintiff 
can sue for a kubooleut for 161 beegahs 
when the defendant holds an istemraree 
pottah for 144 of those 167 beegahs. We 
think that the plaintiif has no right to sue 
for a kubooleut in respect of a portion of 
the land held under an istemraree pottah. 
Although Act X of 1859 provides that b 
person may sue for a pottah, it means that 
he may do so whenever he has not got a 
pottah, but not when he has already got one, 
otherwise there would be no end of applica- 
tions by parties already in possession of 
pottahs. We are of opinion that the Itntl- 
lord was not entitled to demand a kuboo- 
leut for the lands included in the istemraree 
pottah at a rent exceeding that reserved by 
the pottah. The tenant was not bound to 
execute a kubooleut for the lands mentionej 
in the istemraree pottah, for it might hare 
destroyed his title^ shewing that his wuaot 
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an tttemrMred poit«b. We, Uier^fore, titii^k 
that the plaiqtiff was not entitled to sue for 
akaWleut for the 144 beegabs 3 cottahs. 

The next question is, was the plain tiff 
eDlitled to sue for a kubooleut for the 23 
^eegahs not included in the istemraree pot- 
tah. We think that h^ would have been so 
entitled, if he had tendered a pottah for 
those 23 beegahs ; and as the objection 
cannot be raised now, we think tlmt he is 
entitled to a decree for a kubooleut for 29 
beegahs. • 

Section 81 Act X of 1859 enacts: — 
** When a decree is given for the delivery 
of a kubooleut, if the person required 
bj the decree to execute such kubooleut 
ibsll refuse to execute the same, the decree 
ihall be evidence of the amount of rent 
claimable from such person, and a copy of 
the decree under the hand and seal of the 
Collector shall be of the same force and 
efeot as a kubooleut executed by the said 
person." The Court in this case was wrong 
in awarding a kubooleut fur the whole 167 
beegahs. The Court ought not to have 
ordered a kubooleut for the 144 beegahs 3 
cottahs included in the istemraree pottah, 
but merely a kubooleut at a fair rent for the 
23 beegahs not included in the istemraree 
pottah. If tlie kubooleut ordered be not 
executed, the decree will have the effect of 
a koboolent for the 23 beegabs at that rent. 

The only renaaining question is whether 
the rent fixed for the 23 beegahs is a proper 
rent. It is found thnt the defendant had 
held the 144 beegahs 3 cottahs at a fixed 
rent from the time of the Permanent Settle- 
went. When the plaintiff came in as an 
auction- purchaser, he found the defendant 
ia possession of 167 beegahs. The defendant 
let op that he had got an istemraree pottnh 
! for 144 beegahs 3 cottahs, and he siii<l that 
I he had only that quantity in possession. 
I It is said that the rent for the 23 beegahs 
• baa been fixed upon a wrong principle. 
' There are two classes of land, poUee and 
Uier land, within thisholding of 167 beegohs ; 
1 and ihe defendant says, how can it be ascer- 
tained how much there is of police land (which 
is of abetter quality than the other), and how 
mooh of kher. The Deputy Collector has 
adJDSted the rent in this way. He says that 
it is impossible to find out now the bound- 
aries of the istemraree lease, and the Judge 
Vpliolds* that fiiuling. We cannot, there- 
fore, 8:iy hovy much land is police, and how 
vtieh kher. The pluintiff aaid that, 
oat of 167 beegahs. 62 beegahs were 
HOllee, aqd that was not drnted by the defendt 



ant. The Deputy Collector, therefore, 8ai4 
that, as the whole quantity of 167 beegAha 
contains 62 beegahs of pollee land, he would 
assume that the 23 beegahs, which are no! 
included in the istemraree pottah, eontaina 
the same proportion of pollee land as 167 
bears to 62. He aoeordingly fixed the rent 
upon the assumption that the 23 beegahji 
contained 8 beegahs of pollee and 15 of kher 
land, awarding the former at Be. 1-8 per 
beegah, and the latter at 12 annas per beegah* 
It is not alleged that he has given too much ; 
but the contention is that, inasmuch as th* 
Deputy Collector has given 8 beegahs of polleoi 
and 15 beegahs of kher land, without holding 
any enquiry into the rate and quantity of the 
two descriptions of land, his decision is wrong. 
If we were to send the case back, the parties 
would not be any forwarder ; and we see no 
better way of doing justice in the case than 
by following the course taken by the Deputy 
Collector. 

But, even if the principle of the 
Deputy Collector's decision were wrong, 
there would be no ground for reversing it on 
the application of the defendant. If the 
defendant held under an istemraree leasee 
he ought to have known the boundaries of 
the land included in ihe lease, and had he 
known it« he would have known the bonnd- 
aries of the 23 beegahs which were some tiro^ 
or other «dded to that land. But if he took a 
lease of the 144 beegahs 3 cottahs, and the 2S 
beegahs without describing the buundaries, he 
has, in fact, mixed up the land upon which he 
has encroached with his rightful holding. If a 
mnn encroaches and cannot show which is his 
own and which the encroachment, it might be 
assumed that he had ejicroached upon the 
best land, Tn the same way ns a man who 
takes property from anothar, and does not 
produce it, mny be presumed to have taken 
property of the best quslity. There is a 
case in which a boy finding a dinmond took 
it to a jeweller to know what it was. The 
jeweller took the dinmond, and refused to re- 
turn it. On being sued for it, he wns obliged 
to pay for a diamond of the best water. If 
a person encroaches upon another's property, 
and cannot point out which is his own^ it 
ishisown fault if he suffers. The Deputy 
Collector might have been justified in assess- 
ing the defendant for 23 beegahs of pollee 
land. But, insteadof doing that, he assumed 
the 23 beegahs to contain pollee land only in 
the same proportion a8 the whole 167 bee- 
gahs bore to 62 ; and we think that the Deputy 
Collector took a very fair and reaso&abto 
view under the peonlinr eir^umstances of the 
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case, ill consequence of the acts of the 
defendant himself, either from negligence or 
by wilful encroachment. The fault may 
have been that of the original zemindar. But 
the plaintiff is an auction-purchaser, and 
does not know anything about it. 

On the whole we think that the decision 
of the Judge must be amended by awarding 
to the plaintiff a kubooleut for the 23 
beegahs, at the rent fixed by the Deputy 
Collector, and affirmed by the Judge. 

The objections filed by ihe plaintiff, 
special respondent, must be overruled. The 
first Court acted upon the receipts as proof 
of payment at an uniform rate for the hist 
20 years, within the meaning of Section 4 
Act X of 1859. That being so, if the 
pliiintiff had intended to object to that find- 
ing upon the receipts, upon the ground that 
they were not legal evidence, he ought to 
have made that objection a ground of appeal 
before the Judge below. Instead of that, he 
goes before the Judge without making any 
■uch objection, and the Judge acts upon the 
receipts instead of rejecting them Under 
these circumstances we cannot, in special 
npfieal, entertain such an objection. 

But for the special respondent's cross- 
objections, we should have awarded to both 
parties costs in proportion to the amounts | 
Allowed and disallowed. But the special 
respondent having filed an objection as to 
the whole amount of the claim, and having 
failed in establishing his case, will pay the 
whole costs of the appeal, with interest ut 
12 per cent. 



The 6th April 1864. 

Present : 

The Hoii'ble W. Morgun and Suinbhoonntli 
Puiulir, Judges, 

Suits for rent— Clause € Section 23 
Act X of 1859 (applicable to what 

oases). 

Case No. 464 of 1863 under Act X of 1859. 

Specinl Appeal from a decision passed hy 
Mr. C. S Belli, Judge of Uajshahye, 
dated the 24th December 1862, reversing 
a decision of Bahoo Satcowree Deb^ 
Moonsiff of Nnttore, with poiocrs of a 
Deputy Collector y dated the \2th July 
1862. 

Messrs. Robert Watson & Co. (Plaintiff's) 
Appellants, 

versus 

Govind Chunder Mozoomdar (Defendant) 
Respondent, 



Mr. R. T, Allan and Baboo Mohmee Mokm 
Roy for Appellants. 

Baboo Debender Narain Bose for 
Respondent. 

The chss of oases made cognizable by a CoUeetsr 
under Clause 4 Section 23 Act X of 1869 is descritmi 
in terms wide enough to extend his jurisdiction in saiti 
for rent to cases of tenancies not strictly agricaltnrable, 
provided the subject of the lease is land, and the reat 
issues out of the land and is due on account of and for 
the use of tiie laud, whatever may be the purpose for 
which the surface of the land ia osisd. 

• Morgan J. — The suit is described in the 
judgment of the Lower App-^llate Court as 
a suit brought (under Section 23 Act X of 
1859) ** against the appellant by the Messrs. 
Watson, to recover ihe farming rent of a 
golah or place where the dealers in produce 
bring their goods for sale^ paying a tax 
either in kind or money to the golahdar or 
person to whom the right of taking the tax 
for the time being appertains. In the kuboo- 
leut taken by the Messrs. Watson from 
appellant, nil the culturable land about the 
golah is reserved for themselves, the right 
to levy the tax being the only thing which 
is farmed out to appellant.'* 

The decision of the Lower Appellate 
Court is that this is not a suit cogoizabh 
by the Collector. 

We have read the kubooleut. The sub- 
ject of the lease is the land itself to which 
the dealers resort, and not merely a " right 
to levy tax " there. The land is described, 
and the culturable portion of it is excepted, 
the remainder being let to the golahdar. 

The provisions of the Act generally con- 
template tenants who cultivate land, or 
gather its natural or artificial products ; but 
the class of cases which by the 4th Clause 
of Section 23 is made cognizable by a Collect- 
or of Land Revenue, is described in terms 
wide enough to extend his jurisdiction in 
suits for rent to cases of tenancies which 
are not strictly agricultuial tenancies. He 
has jurisdiction in *' all suits for arrears of 
rent due on account of land, either kherajee 
or lakheraj, or on account of any rights of 
pasturage, forest rights, fisheries, or the 
like." For whatever purposes the surface 
of the land may be used, if the subject of 
the lease is land, and the rent issues oat of 
the land as here, and is due on account of, 
and for the use of, the land, a suit for arrears 
must be brought in the Collector's Court. 

In the case cited (decided 17th November 
1862) no specific land was let. The sub- 
ject of the lease was not land, although it 
was connected with land, and conid be fully 
enjoyed only by means of the land. What 
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was granted to the defendant there, was a 
right to collect certain duties find to make 
use of the plaintiff's luud (which extended 
for many miles along the side of a river) for 
tJie purpose of erecti no; ghauts, &c., where 
(and for the use of which) the dues were to 
be collected. No specific land was granted, 
ftnd the cause of suit there was not *• rent 
dne on account of land." We allow the spe- 
cial appeal, but without costs. The Collect- 
or's decree will be nfHrmed. 



The 13th April 1864. 

Present : 

Tbe Hon'blti G-. Loch and E. Jackson, 
Judges. 

JuHsdletioii of Colleotor— Powara of 
Hisrli Court (under Section 39 Act 
ZXZXZof 1861). 

Case No. 465 of 1863. 

Miscellaneous Appeal from an order paftsed 
by Mr. G. Bright, Judge of the 2i'Per' 
gunnahsy dated the 25th July 1863. 

Rughoonath Mitter, Appellant^ 

versus 

Woomnnath Chowdry, Respondent. 

Baboo Ashootosh Dhur for Appellant. 

Baboo Kishen Kishore Ghose for Respondent. 

A ganteedar was, on the su't of the patneedar, ejected 
from hU holding;, notwlthsmndiog his objection that he 
held a right of occupancy independeiitlv of his gantee, 
ind the roHector in appeal confirmed ifce order. Held 
tfaat the Colieccor had full jurisdictioa to pass saoh an 
order, and that, even if he ha i not, the proper mode to 
qoMtioa his order would be by civil suit, and not under 
Section 35 Act XXIIl of 1861, the Collector's Court not 
being a Court subordinate to the High Court. 

JacksoHj t/.-^Tnis was a suit under Sec- 
tion 25 Act X of 1859. The defendant, 
I wiio alleged that he was a gnnteedur, was, 
on the suit of the putneedar, ejected from 
his own holdinjr, notwiihstiinding his objec- 
tion that he held a right of occupancy inde- 
pendent of his gantee. On appeal the Col- 
lector confirmed the order, and on appeal 
^in to the Commissioner, those orders were 
upheld. 

This case is now brought before this Court 
on a summary special appeal, and it is al- 
leged that this Court should revise the pro- 
ceeding's of the Collector under Section 35 
Act XXIII of 1861, on the ground that tho 
Collector has exercised a jurisdiction not 
vested in him by law. 

We are of opinion that the Collector had 
full jarisdicliou to puas the oi*der complained 



of ; and even if he had not, the proper mode 
to question his order would be by civil suit. 
The Collector's Court was not, as respects 
this suit, a Court subordinate to the High 
Court, and Act XXIII of 1861 docs not 
therefore apply. 

Tliis appeal is dismissed with costs and 
interest. 



The 13th April 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and F. 
G\o\'eVy Judges. 



A. 



Abatement of suit. 

Case No. 2282 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hg 
the Judge of Bhaugulpore, dated the 2\st 
April 1863, reversing a dccisi 'U pas.scil bg 
the Officiating CoUeclor of Monghgr^ 
dated the 25th September. 1862. 

Jugomohuu Sing (Plaintiff) Appellant, 

versus 

Dabee Pershad and others (Defendants) 
Respondents. 

Baboo Onookool Chunder Mookerjee for 
Appellant. 

Baboos Chunder Madhab Ghose finU Luhhee 
Churn Base for Respondents. 

The death of an appellant* was held to be no reason 
for the abatement or postponement of a ca-'e which waa 
beinjaj continued to be con-lucted by an agent for tbo 
appellant and was not in any v ay prejudiced. 

Seton-Karr, J.— The point argued in 
this case is that the regular appeal should 
have abated on the death of the def(Mulant 
appellant, which fact was duly brought to 
the notice of t1»e Lower Court. 

We find, however, thaf the said fact was 
brought to the Judge's notice, merely to ex- 
cuse the personal appearance of the defend- 
ant, nnd not for any other object ; and that 
the case was still being conducted by an 
agent for the defendant, and wag not in any 
way prejudiced. 

In this view we hold, after reference to 
Sections 99 and following of the Civil Proce- 
dure Code, that there is no reason why the case 
should have abated or even have been post, 
poned. The plaintiff, special appellant, haa 
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moreover noihing to coinphiin of, for liia case 
went regularly to trial, and he lost nothing hy 
this measure. Had any j>erson any grouud of 
complaint in the mutter, which we do not 
say, it would be the defendant, and not the 
plaintiff. 

In this view we hold the objection to be 
purely technical, and we dismiss this ajipeal 
with costs. 



The 14tli April 1864. 
Present : 



Mac- 



The Hon'ble C. B. Treror and A. G 
pherson, Judges. 

Vnder-Tenures— Sale In execution- 
Sections 105 and 106 Act X of 1859r 

Case No. 1659 of 1863. 
Special Appeal from a decision passed by 
the Additional Principal Sadder Atueen 
of Hoogkly.dated the2^th February 1863, 
reversing a decision of Baboo Nuruttun 
Mullick Moonsiff of Sulkea, dated the 
2ist August 186*2. 
Dooi-gtt Persad Bose (Plaintiff) Appellant, 
versus 

Sreekisto Moonshee and others (Defendants) 
Hespondents. 

Baboo Nobo Kishen Mookerjee for Appel- 
lant. 

Baboo Kedarnath Chatterjee for Respond- 
ents. 

Under Section 105 Act X of 1859, an under-tenure 
18 liable to sale in execution of a decree for arrears of 
rent for 11 years. Any party wishing to stay the sale 
on the grouud of his being the proprietor of the under- 
tennre, must comply with tlie provisions of Section 106. 

Macpherson, J. — The appellant instituted 
a suit to recover possession of an under- 
tenure, of which the respondent Sreekisto 
Moonshee was in possession under a sale 
made to him improperlj, as the appellant 
alleges, in execution of a decree in u suit 
brought under Act X of 1859. 

The appellant and his brother Triiochurn 
Bose were in possession in equal shares of 
the under-tenure referred t«, which stood 
in the sole name of Tiilochurn. Triiochurn 
died, and was succeeded by his son Grees- 
chunder, and the tenure thenceforth stood 
in the name of Gieeschunder. A suit for 11 
years' rent was iu»tiiuted under Act X of 
1859 against Greebchunder and the appel- 
lant. Greesch lender appeared and admitted 
the rent to be due, and a decree was, on the 
20(h November 1861, given against him 



alone. In satisfaction of this decree, the 
tenure was sold, and the respondent Sree- 
kisto Moonshee became the purchaser, and 
was put in possession. 

But on the 13th of November 1861, the 
appellant (heing already in possession of 
his own share) obtained possession also of 
Greeschunder's share under a sale made in 
execution of a decree in a civil suit brought 
by the appellant njjainst Greeschunder as 
representative of Triiochurn, at which sale 
the appellant purchased the right of Grees- 
ch under in the property. 

At the time of the sale in the Act X 
case, appellant was not registered iu the 
zemindar's serishta as superior tenant. 

Appellant now urges in appeal that it 
was wrong to sell (he tenure in execution of 
a decree for arrears extending over 1 1 years, 
and that no lien attached to the land in re- 
spect of those arrears, except so far as the 
arrears of one year were concerned. 

It appears to us that, under Section 105 
of Act X of 1859, the under-tenure was liable 
to sale in execution of the decree for the 
arrears of 11 years. The suit was brought 
in accordance with the provisions of Sec- 
tion 32 of Act X, and the decree was right- 
ly given against Greeschunder, in whose 
name the tenure i^tood; and who admitted 
the arrears to be due. It may be that, under 
the old law, only one year's rent formed a 
lien on the land, and that the present case is 
one of an exceptional character, and is soch 
as is not likely to occur frequently in future. 
But, in our opinion, the terms of Section 105 
' of Act X are so wide np clearly to render the 
\ sale of this under-tenure lawful, even ia exe- 
i cutiou of a decree for the arrears of 1 1 years. 
The Section declares generally and with- 
out any restriction or limitation that, if the 
decree be for an arrear of rent due, &<*., 
the judgment-creditor may mukeapplicniiou 
for the sale of the tenure, and the tenure 
may thereupon be brought to sale in execa- 
tion of the decree according to the rules for 
the sale of under-tenures for the recovery of 
the arrears of rent due in respect thereof, 
contained in any law for the time being in 
force. We do not see how it is possible to 
exclude the case before u« from the opera- 
tion of these words, and we therefore cbink 
that the sale was good. 

Moreover, if the appellant wished to stay 
the sale on the grouud of his being the pro* 
prietor of the tenure, he ought to have com- 
plied with the provisions of Section 106 of 
Act X, which he does not seem to have dooe. 

The appeal is dismissed with costs. 
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The 14th April* 1864. 

Preaent : 

The Hon'ble W. S. Seton-Karr and F. A. 
Glover, Judges, 

Jortodlotion— Sab«lease-^Co*Bharer8. 

Cases Nos. 266 and 226 of 1863. 

Regular Appeals from a decision passed hy 
the Principal Sadder Ameen of 2\'Per' 
gunnahs, dated the 29th December 1862. 

R&dhnjeebun Mnstafee and others (Plaint- 
iffs) Appellants, 

versus 

Dvmoaath Banerjee and others (Defendants) 
Respondents, 

Mr. R, T, Allan and Raboo Mohesh 
. CKunder Chowdhry for Appellants. 

Bahoot Chtsnder Madhnh Ghose, Hem 
Chnnder Banerjee^ Kally Mohan Doss. 
and Mohesh Chunder Milter for Re- 
spondents. 

Suit agaiott co-sbarers and dur-ijaradiir for rent and 
toiMfw in respect of a mehal of which a sub-lease was 
gnnt«d bj the defendant co-sharers. As plaintiff di'1 
not ^i possession of his share until after the expiry of 
the sub-lease, and then only hy the aid of the Civil 
r^rt; and as his title during the subsistence of the lease 
*^ merely nomirnl, and as he exercised no rights of 
• Undlord during this period, and could not have sus- 
^'ned against the dur-ijaradar an action for rent undei 
Act X of 18.')9, — Held that his suit was properly 
^Ktwi^t in the Civil Court. Hkld also that, as the dur- 
ijwidar was in no way the plaintitFs tenant, and had 
not joined in the plaintiff being obstructed from getting 
P')*MsuoQ of his share, the co-sharers alone were liable, 
tod not the dur-ijaradar also. 

Glover^ J, — These are cross-appeals from 
the same decision. 

Appellant in No. 266, Radhnjeebnn Miis- 
tafee, a ono-third co-shaicr in the sudder 
|janiof Khaa Mehnl Turuf Mnthooi-, stand- 
ing in the name of Lukee Doss, sues to re- 



cover his share of the rents of the mehnl 
for the years 1258-59 B. S., and for 
damages from t1>6 years 1260 to J 264 B. S., 
during which time he was kept out of pos- 
session. It appears from the record that 
some previous disputes between the parties 
had been settled by a decree of Court follow- 
ed by a ruffnnamah, by the terms of which 
the appellant's co-shnrers, Lukee Doss and 
Surbessur Mustnfee, bound themselves (in 
case the rent of the mehal was not paid for the 
years 1258-59 B. S.) to join him in a suit for 
its recovery from the dnr-ijnrad.ir D^nonath 
Banerjee (appellant in No. 226), and njrreed 
in case of their not so joining him, and if the 
rent in question still remained unpaid, to 
pay him themselves Rs. 1500, at the rate of 
Rs. 750 for each year. The ruffanamah 
further stated that the appellant was to 
receive khns possession of his one-third 
share of the ijara in 1260 B. 8., from which 
date the responsibility of his co-sharers was 
to ceaso. 

Appellant, not havinsr received either the 
rent or possession stipulated, sues to recovf»r 
both, with proportionate dnmiigefl, from his 
co-shnrers and the dur-ija»"ndar conjointly. 

The Mustafee defendants (respondents') 
deny all liability for the rents of 1258-59 
B. S., and plead the terms of the ruffa- 
nnmah which barred the appellnnts from suing 
ihem in respect of anything that happened 
after the year. 1260 B. S. 

The dur-ijaradar contends that he was not 
in possession of the under-farm during the 
years 1258-59, and, consequently, cannot be 
liable for rent ; and that he has never given 
a kubooleut to the appellant Radhnjeebun, 
or considered him as his landlord. He adds 
that he paid all rent due up to the termi- 
nation of his ijara lease in 1264 to the re- 
corded co-sharer Lukee Doss Mustafee. 

The Principal Sudder Ameen hnld tliat 
the appellant's claim for damages during the 
years 1260-64 was in reality one for rent, 
and as such only coifuizjible by the Revenue 
authorities under Art X of 1859. For the 
rent of the years 1258-59, he made the dur- 
ijaradar Dononath primarily responsible, and 
in the event ofcthe money not being recover- 
filde from him, extended the liability to the 
two Mustafee defendants. 

Against this decision, both Radhajeebun 
and the dur-ijaradar appeal. 

The points for consideration are : — 

1. Is the claim for the years 1260-64 
B. S. pioperly cognizable by the Civil or ths 
Revenue Courts ? 
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2. ir by the former, who is liable for the 
appellant Radhajeebuu's losses ? 

3. Wlio is liable for the rents of the 
years 1258-69, and what do they amouut to ? 

We have heard this case argued at great 
length, and are clearly of opinion that there 
is no suiHcieut evidence to connect the 
appellant and Denonath together in the 
relutitui ot landlord and t<^nant. The former 
had certainly rights in the mehal ; but it is 
ahundanily clear that, during the whole pe- 
riod for which compensation is demanded, 
he never exercised them, nor assumed auy of 
the privileges of a landlord, he was never 
in possession of any part of the estate for a 
single day. 

The sub-lease was granted to Dononaih 
l)y Lnkee Doss, the ostensible ijaradar, and 
it was to him that Denonath was liable for 
rent. Indeed, Denonath himself in his defence 
to this suit denies that he had any agreement 
t^ith the appellant, or had in any way attorn- 
ed to him as landlord. Had appellant got 
possession of his one-third share in 1260 
B. S., according to the terms of the ruffana- 
mah, it would have been of course a different 
thing ; but it is clear from the record thai 
he never did get possession till the year 1265 
B. S., after the dur-ijara lease had expired, 
and then only by the aid of the Civil Court. 
In no way, therefore, can it be contended that 
Denonath was Radhajeebun's tenant: the 
former, no doubt, was in use and occupation 
of land, a share of which was of right the 
appellant's property ; but, until the year 1265 
B. S., Radhajeebun's title was merely nomi- 
nal, and he exercised none of the rights of 
a landlord, nor could he have sustained 
against Denonath an action for rent under 
Act X of 1859. 

We think, therefore, that the Principal 
Sudder Anieen was wrong, and that the suit 
was properly brought in the Civil Court. 

The question remains, From whom is 
appellant entided to claim ? 

Not we thiiik from the dur-ijaradar, as 
we have already decided fliat Denonath 
cannot be considered in the light of appel- 
luni's tenant. He was responsible to the 
ostensible co-sharers, Lukee Doss and Surbes- 
snr, to whom he asserts that he paid all that 
was due on the farming lease. Had it been 
shown that Denonath had taken any part in 
the obstruction, we might, perhaps, have held 
hiin liable together with the farmers as a 



wrong-doer ; but nothing of this kind is 
proved, and it appears to us that the co- 
sharers are the only legally responsible 
parlies. 

They object, indeed, that by the terms of 
the rnffanamah, they are not liable ; but tliej 
cannot be allowed to avail themselves of its 
privileges when they have all along refused 
to carry out its provisoes, and, instead of 
giving appellant possession of his share in 
1260 B. S., forced him to apply to the Civil 
Court for his rights. It is very easy for 
tliem to assert, as they do here, that they 
caused Denonath to petition the Judge ia 
respect of Radhajeebun's third, and to irge 
that, in all their demands for rent against 
the dur-ijaradar, they invariably excluded 
their partner's share ; but such disclaimers can 
go for nothing against the fact that, in the 
year 1258, Lukee Doss Mustafee, the manag- 
ing partner, gave a lease to Denonath of the 
entire ij»»ra for a period of 7 years ; gave, in 
short, what he had no power to grant, and 
put a third party into possession of the 
entire farm. In the face of this, he now 
decbires that he never obstructed the appel- 
lant Radhajeebun, nor in any way prevented 
his getting possession of his share in 1260. 

We are decidedly of opinion that it wni 
through the misfeasance of his co-shorers that 
appellant was kept out of his property, and 
it seems to us bat just and proper to saddle 
them with the loss sustained. 

We also consider them equally and solely 
liable for the rents of the years 1 258-59 B. 8. 
The terms of the ruffanamah stipulated 
iliat, if they did not join appellant iu suing 
Denonath for these rents, they tliemselvet 
should be responsible for them, and thej 
cannot now avoid that responsibility. W'iili 
respect to the amount, the appellnut 
Kadbajeebun's claim to rupees 1,628-8 can- 
not be upheld. Tliat sum, no doubt, represents 
two years' rent of his share of the ijara ; but, 
in the present case, appellant is bound equnll/ 
with the respondents by the terms of the 
ruffanamah, and cannot recover more thnu 
he then stipulated for, viz. rupees 1,500. 

The appeals are, therefore, decreed, and 
the Lower Court's orders reversed. Radha- 
jeebun will recover rupees 1,500, the amount 
due for the years 1258-59 B. S. He will 
also recover as damages rupees 4,071-4, the 
'ttggi'^gft^e value of his share durinjj tlie 
years 1260-64 B. S., both sums with inter- 
est. 
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The Mastafee defendants (respondents) 
will likewise pay nil the costs of suit, ex- 
cepting those of Denonath. Under the cir- 
camstances of the case, we think that this 
appellant, althoogh released froD) liability, 
should pay his own costs. 



The 19th April 1864. 

Present : 

The HoD*ble W. Morgan and Shumboonath 
PuYidit, Judges. 

Attendance of plaintiff— Section 35 
Act X of 1899. 

Caae No. 547 of 1863 under Act X of 
1859. 

Begular Appeal from a decision passed by 
the Officiating Collector of Purneah, 
dated the 25th August 1863. 

Baboo Lekhrnj Roy (Plaintiff) Appellant, 



Mr. W. H. Buckland, Agent for Messrs. 
Asbburner & Co., (Defendant) Respondent. 

Babooi Hurro Kally GhosCy Sham Loll 
Mitter, and Chunder Kally Ghose for 

Appellant. 

Mr. R. T. Allan for Respondent. 
Suit laid at rupees 10,557-15-3. 

Where the agent of a plaintiff is nnable to give suffi- 
cient evidence, the Court should, under Section 64 Act X 
of 1859, require the attendance of the principal, and not 
dismiss the suit by a reference to Section 85 which refers 
to ta earlier stage, and has nothing to do with a case 
After it has once proceeded to a hearing. 

Morgan, ./.—Section 35 of Act X of 
1859, which the Deputy Collector refers to, 
Hrs no application to this case. That Section 
fefera to an earlier stage of the suit in which 
tbe statement of claim is presented. The suit 
tad proceeded to a hearing. If the Deputy 



Collector found at the bearing that the 
agent of the plaintiff was unable to give such 
evidenc«» as he thou^^ht sufficient, he might, 
under Section 64, have required the attend- 
ance of the principal. But he seems to 
have disposed of the case without any fur- 
ther proceeding than reading the evidence 
of the n$2:ent, and then disposing of the 
case by a reference to the 35th Section. 
We must remand the case to him for a full 
trial. 



The 19th April 1864. 

Present : 

The Hon'ble F. B. Kemp and A. T. T. 
Peterson, Judges. 

Possession (by purchaser of a house 
solA under Section 110 Act X of 
1899)— Appeal (to Judgre). 

Case No. 438 of 1863. 

Miscellaneous Appeal from an order of 
Mr. F. Tucker, Judge of Shahabad, 
dated the 6M August 1863. 

R. Solano (Decree-holder) Appellant, 



versus 

Bulbhudhur Singh (Judgment-debtor) 
Respondent. 

Mr, R. T. Allan for Appellant. 

Moulvie Syud Murhumut Uossein for Re- 
spondent. 

The purchaser of a house sold under Section 110 Act 
X of 1S59 is not bound to bring a regular suit to obtain 
possession. • 

Where the Collector referred a purchaser to a regular 
suit, and the value of the property exceeded 100 rupees, 
the appeal was held to lie to the Judge. 

Peterson, J, — ThI6 is an application to re- 
mand a case to the Judge of Zilluh Shahubud 
under Act X of 1859. The facts of the case 
are as follow : — 
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Mr. Solano wns the purchaser of a house 
8uld under the provisions of Section 110 of 
that Act, and applied to the Collector to be 
put in possession of the house purchased by 
him. The Collector referred him to a regu- 
lar suit to obtain possession. From this 
judgment of the Collector, Mr. Solano ap- 
pealed to the Judge, who rejected the appeal, 
on the ground that he could not take cogni- 
zance of it on the ground of want of juris- 
diction, without expressing any opinion as 
to the merits of the case. 

We are of opinion that the Judge was 
wrong, and that he ought to have beard the 
appeal. The Collector, in suits for rent, sits 
as a judicial officer, and provided the amount 
sued for, or the value of the property claimed, 
exceeds 100 rupees, his judgment is open to 
appeal under Sections 160 and 161. 

The vakeel for the respondent contended 
that the Collector had proceeded under some 
order of the Commissioner of the District. 
The Court, however, is of opinion that this 
was a case in the adjurlication of which the 
orders of the Commissioner would not be 
binding. 

The vakeel for the respondent suggested 
that there was no law by which a Collector 
coold put a party into possession of property 
purchased at a sale under Section 1 10. Now, 
Section 1 10 says that, if the property against 
which execution was applied for be a house 
or other building, process shall be issued in 
the same manner as for the attachment and 
sale of moveable property under Sections 
98 and 99 of the Act ; putting a house or other 
building exactly on the same footing as move- 
able property. Such being the case, we do 
not think a party ought to be put to a regu- 
lar suit to obtain possession. The Act itself 
provides for claimants intervening in cases 
of property sold under those Sections. In 
the present case, there appear to have been 
no objections taken ; and if there had been, 
the Collector was bound to notice them ac- 
cording to the provisions of the Act. We 
are of opinion that the Judge had juris- 
diction, and we remand the case to him. 



The 19th April 186i. 
Present : 
The Hou*ble C. B. Trevor and F. A, Glo- 
ver, Judges. 
Jurisdiction (how to be determined). 
Case No. 1776 of 1863. 

Special Appeal from a decision passed bi/ 
the Principal Sadder Ameen of Rung' 
pore, dated the I4th February 1863. 
reversing a decision passed by the Sudder 
Ameen of that District, dated the 18/A 
July 1862. 

Nobin Chunder Roy Chowdry (Plaintiff) 
Appellant, 

versus 

Bhowanee Pershad Doss and others ( Defend- 
ants) Respondents- 
Baboo Oprohash Chunder Mooherjee for 
Appellant. 

Moulvie 3furhumut Hossein for Respondents. 

In determining whether a suit will lie in the Ciril 
Court or not, the plaintiff's allegation, and not the 
defendant's plea, must be looked to. Where a pUiotiff 
alleged that the defendant was a trespasser, and, on the 
ground of that trespass, sued for possession, the suitai 
brought was held to lie in the Civil Court. 

Trevor, J, — Tuis is a suit for possession 
of a bheel, on the ground that the defend- 
ant is a trespasser and has ousted him, plainl- 
iflp, by means of a summary order of Court. 

The defendant denies that he is a trespass- 
er, hut alleges that he has been in possession 
of the bheel as a tenant of the plaiatifi for 
many years past. 

The Principal Sudder Ameen thinks it quit* 
clear that the plaintiff was not dispossessed m 
alleged by him. He thinks it also clear that 
defendants have been in possession of the bheel 
for along time past as a tenant of the plaint- 
iff. The suit, therefore, the Principal Sudder 
Ameen remarks, is cognizable only under 
Aot.X of 1859, and should be dismlBsed 
with costa. 
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The plaintiff now appeals specially, urging, 
lit, that the Principal Sudder Ameen is wrong 
in ruling that the present suit is cognizable 
only under Act Xof IH59 ; and, 2nd, that he 
bu found plaintiff to be in possession of the 
hheel relying on what is no legal evidence, 
aud, consequently, on no evidence at all. 

In determining whether a suit will lie in 
the Civil Court or not, we must look to the 
plaintiff's allegation, not to the defendant's 
plea. The plaintiff alleges that defendant 
is a trespasser, and, on the ^round of that 
trespass, sues for possession. We think 
there is no doubt that the suit as brought 
will lie in the Civil Court ; and we are, 
therefore, of opinion that the Principal Sudder 
Ameen is incorrect in determining that this 
suit can only be heard under Act X of 1859. 
As to the allegation that the Principal Sudder 
Ameen has decided the case in defendant's 
favor on do evidence at all, that we find is not 
borne out by fact ; one of the decisions relied 
on by him having been passed in the pre- 
sence of the surburakar of the Court of Wards 
representing the plaintiff when a minor. 
Thoogh, then, we think the Principal Sudder 
Ameen wrong as to the applicability of Act X 
of 1859, yet we consider his present decision 
simply as a dismissal of plaintiff's claim 
Buing the defendant as a trespasser, and we 
dismiss the special appeal with costs. 



The 23rd April 1864. 

Present : 

TheHon'ble W. S. Seton-Karr and E. Jack- 
son, Judges, 

Jorisdiotlon — Salt for excess rents 
collected under a lease. 

Case No. 815 of 1863 under Act X of 
185y. 

Special Appeal from a decision passed by 
Mr, J. C\ DodgsoHy Judge of Mymensingt 
dated the 7th January 1863, reversing a 
decision of the Deputy Collector of that 
District, dated the' ZOth October 1862. 

Syed Shorafut Alt (Plaintiff) Appellant^ 

versus 

Sh^ Rarozan and Sheik Nubee Bax 
(DefendanU) Respondents. 



Mr, A, F. Lingham and Baboo Debendro 
Narain Bose for Appellant. 

Baboo Kalee Mohun Doss for Respondents. 

A suit for excess rents collected under a lease under 
which the lessee was, in consideratiou of a certain sum of 
money, to pay the Government revenue and re-imburse 
himself from the remainder of the assets, and which 
provided for ait annual meastirement and assessment^ was 
held cognizable in the Civil, and not the Revenue Court4 

Jackson, J, — The special appellant leased 
to defendant certain lands for the consider- 
aiion of a certain sum of money, the defend- 
ant to paj in the GoTernment revenue, aud 
to reimhurse himself from the remainder 
of the assets. It was added in (he lease 
that there should bean annual measurement 
by the Ameens of both parties, and appel- 
lant and defendant would be responsible 
according as (he assessment was found to 
have decreased or increased. The special 
appellant sued, after some years, to recover 
the excess rents which he alleged the defend- 
ant had collected. The first Court gave 
tt decree, but the Appellate Court dismissed 
the action, because (he measurement had 
been carried out by the Ameen of appellant 
alone, and not by the Ameens of both 
parties. 

On special appeal it is said that this order 
is wrong. The respondent, defendant, 
however, says that this excess could not 
be recovered as arrears of rent. Wo think 
that the respondent's objection is valid, 
and that this suit should be preferred in 
the Civil Courts, and not under Act X of 
1859. 

Although, therefore, we do not agree 
with the Judge in his finding, we confirm 
his decision on other grounds. 

Each party will pay his own costs of .this 



litigation. 
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The 23rd April 1864. 
Present : 



The Hon'ble W. Morgan and Sumbhoonat4i 
Pundit, Judges. 

S^eotment (of fanner) — Clause 6 
Section 23 Act X of 1899« 

Case No. 1973 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by 
Afr. W, H, Brodhursi, Judge of Sarun, 
dated the 13M April 1863, reversing a 
deciaion oj Mr. J, Macleod, Deputy 
Collector of thai District, dated the SOth 
August 1862, 

LuDgut Mahtoon (Plain tiff j Appellant, 

versus 

Bameshur Roy (Defendant) Respondent, 

Mf. John Baptist for Appellant. 

Mr. A. F, Ling ham for Respondent. 

The distarbing or dispoflsessing the caltivators is 
tantamount to ejecting and disturbing in the receipt 
of rent the fiarmer to whom they pay rent, for which a 
suit will lie under Clause 6 Section 23 Act X of 1859. 

Morgan^ J.— Wb think this case must 
be remanded. The Clause of Act X of 
1859 under wliich the suit has been brought 
(that is to say, (he 6th Clause of Section 
23) gives jurisdiction to the Collector in 
a suit to recover tiie occupancy or posses- ; 
sion of any farm from which the farmer \ 
has been illegally ejected by the person 
entitled to receive rent, for the sume. The 
plaintiff in this suit appears to be a farmer 
entitled to receive rent, either in money or 
in kind from certain cultivators. Witness- 
es state that the defendant in the suit 
dispossessed him. If the defendant in the 
suit has disturbed or dispossessed the culti- 
yaloi*s, he has in effect ejected and disturbed 
in the receipt of rent the farmer to whom 
they had been paying their rent. The 
Judge observes in the judgment that the 
'* plaintiff in his deposition does not say 
that he was ejected, neither do his witness- 
es." But upon reference to the evidence, 
we find this to be a misapprehension. The 
date of the ejectment or dispossession and 
the fact are stated. 



The Judge also says: — " It seems doubtful 
whether the plaintiff was ever in possession, 
for two other persons are mentioned as bein^ 
the real cultivators."' But if the plaintiff is 
a farmer who complains that he has beea 
ejected from his farm, the fact of two other 
persons being the actual cultivators, is uot 
inconsistent with his claim. 



The Judge also remnrks : — " Besides, if 
ejected, as stated in the plaint, the claim was 
brought after unnecessary delay, which is not 

I accounted for." The delay is appareatly 
little more than three months, the suit 
having been brought within the fourth 

I month. 

I As we see reason to think (hat the Jud^e 
decided (he case upon a misappreheiisioD 

, of the plaintiff's claim, as though it was a 
claim by a ryot in respect of dispossession of 

' land, we will remand the case to him for 
trial. 



The 25th April 1864. 

Present : 

The Hon'ble C. Steer and E. P. Leviuge, 
Judges. 

Possession — Dispossession (imder 
Section 31S Code of Criminal Fro- 
cednre). 

Case No. 2376 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed bif 
Mr, A. A. bwinton. Judge of Ttpperahf 
dated the llth June 1863, affirming a 
decision of Moulvie Gholam Bossein^ 
Deputy Collector of that District, dated 
the olst March 1863. 

Sreemutty Lukhee Debea Chowdhrnin 
(Plaintiff) Appellant, 

versus 

Gooroo Doss Sein and others (Defendants) 
Respondents, 

Baboo* Sreenath Doss and Bern Chunder 
Banerjte for Appellant. 
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Baboos Chunder Mndkub Ghose and 
Dwarkanaih Mitter for Respondents. 

A tenant dispoasesseJ by order of a Magistrate under 
Section 318 of the Code of Criminal Procedure, U not 
bound to sne for the reversal of that order in order to 
recover possesdlou. 

Le^inge, J. — The. judgment of the Lower 
Appellate Court has decided that (he plaint- 
iflTs claim is barred by the Law of Limitation. 
There are inconsistencies in that judgment 
which we do not attempt to reconcile ; but 
we are clear that the suit is not barred by 
any Law of Limitation, whether it was insti- 
tuted and framed witli a view to set aside 
the Ma»jistrate's order, or to obtain posses- 
sion under Act X of 1859, inasmuch as 
the date of dispossession was 27th April 
1862; th« Magistrate's order, the 25th 
July 1862; and the date of institution of 
suit, the 6th day of January 1863, and 
therefore within a year of the date of dis- 
possession, and consequently less than a 
year from date of the Magistrate's order un- 
der Act XXV of 1861, Section 318. The 
plaintiff, in our opinion, having regard to 
the language of that Section, was not bound 
to notice that order or sue for its reversal, 
as it was only mude to secure the peace, 
and the Act does not say it must be reversed 
by a Court. It simply declares the possession 
to be kept until the complainant establishes 
bis title by due course of law. As the 
plaintiff insists that he is the defendant's ryot, 
and that the defendant (who, he says, is 
bis landlord) has illegally dispossessed him, 
the Collector has jurisdiction to try the suit, 
and the plaintiff is not barred by lapse of 
time. If the above relationship does not 
exist, then the suit must be dismissed with 
costs. We allow the special appeal, and 
remand the case for trial. 



The 2.:;th April 1864. 

Present : 

The Hou'ble C. Steer and E. P. Levinge, 
Judges. 

Trial of Issues — Forg:ed pottah. 

Case No. 2393 of 1863 under Act X of 
J 859. 

Special Appeal from a decision passed by 
Mr, W, H Hrodhtitstj Judge of Sarun, 



dated the 27 ih May 1863, reversing a 
decision of Baboo Gobind Chunder San- 
del, Moonsiff and Deputy Collector of 
that District, dated the 9th February 
1863. 

Kemal Kishen and others (Defendants) 
Appellants^ 

versus 

Achalher Roy and others (Plaintiffs) lie* 
spondents. 

Baboo iCalee Kissen Sein for AppelUnts. 

BfAboo Tarucknath Sein for Respondents. 

Where the first Court found the pottah on which the 
plaintiff relies to be a forgery and diamissed the suit,— 
Held that the Lower Appelate Court Could not decree 
the case without trying the issue as to the genuineness 
of the pottah* 

Levifi'ge, 7.— TriEl plaintiff sued to recover 
possession relying on a pottah, and the issue 
taken was whether the plain tifFhad been in pos* 
session of the lands under the pottah. Thefirst 
Court found that the pottah was a forgery, and 
dismissed the suit. Prom this decision there 
was an appeal, but no decree has been passed 
by the Judge on this point, but he has found 
for the plaintiff on other grounds. 



This is a defect in the adjudication, and we 
must remand the suit to the Lower Appellate 
Court to decide whether the plaintiff has 
sued on a forged pottah, and try the issue 
decided by the first Court and raised on the 
pleadings. If the plaintiff has put forward 
a forged pottah and raised an issue upon it, 
he must take the consequences, and the Lower 
Af>p€llate Court should give effect to the 
finding of the first Court, and not only refuse 
to give the plaintiff any relief, but should dis- 
miss the appeal with costs, and exerci9e its 
discretion as to taking criminal proceediogi* 
against the plaintiff. 
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The 27!li April 1864. 
Present : 

The Hon'l.le J. P. Norman, Offieiafing 
Chief Justice, {lud the Hoii'ble W. S. 
Seton-Kiirr, Judge, 

Notice of Snlianoement (serrioe of) 
— 'ZndiflTo Factory. 

Case No. 433 of 1863 under Act X of 
1859. 

Regular Appeal from a decifinn passed hy 
Bahoo Shib Persad Sandialy Deputy 
Collector qJ Jessore, dated the SOth June 
1863. 

HuroDath Roy and others (Plaintiffs) 
Appellants, 

versus 

Mrinomoyee Dabco (Defendant) 
. Respondent. 

Baboos Sreenath Doss and Obhoy Churn 

Bose for Appellnuis. 

Mr, R. T. Allan and Baboo Dwttrkafiath 
Milter for Uespond^nt. 

Suit laid at rupees 9,978-5 2. 

A notice of euhflncement, served under the provisions 
of Section 18 Act X of 1859, is not informal, because it 
does not bear the signatare of the landlord or his 
agents. 

Au indieo factory is a " conspicuous place," within 
the meaning of the same Section, where a notice of 
enhancement may be affixed. 

Seton-Karr^ /.-^Thb plaintiff sued to en- 
hance the rent of some 6,o04 heegahs and 7 
cottahs of land held hy the defendant at a 
variable jumma of Rs. 1,121-1-1. The 
plaintiff asserted that the rent leviable 
according to the pergunuah rates was 
Kb. 9,163-57. 

The defendant pleaded that the lands con- 
stituted a mofussil talook held at a fixed 
rental. 

The whole case at present turns on the 
service of notice. 

The defendant, appellant, is resident of 
San ti pore in Nuddeu, the land sued on 
being situated in Jessore, and the notice, 
it seems, was served oo the defendant at 
the factory of Ramnuggur, which, it is not 
denied, is built on a portion of these lauds. 

The Deputy Collector has held that the 
notice, which was served under the provi- 



sions of Section 13 Act X of 1859 was 
informal, because it did not hear the signa- 
tures of the plain tifi or his agents. He 
also held that the grounds on which the 
enhancement was demanded were other 
than those provided for in Section 17 ; and 
lastly, that the notice, instead of having 
l>een served at the mal kutcherry of the place 
where the disputed land is situated, was 
served at the factory of Ramnuggnr. For 
these reasons, the Deputy Collector threw 
out the suit 

We are quite clear that (he deeisioo ii 
erroneous, and that it must be reversed. 
The notice was obviously issued on the 
part of the plaintiff, and the Act nowhere 
says that the same must bear his signature. 
The notice was duly served through the 
agency of the Revenue authorities, and no 
objection was taken by the Deputy Collector 
to the document. The case quoted from 
the decisions of the late Sudder Court does 
not apply, for in that case, the notice itas 
issued by persons other than the plaintiff. 

Then, as to the grounds of enhancement, 
the notice duly alludes to Section 17 of the 
Act, and mentions the grounds of enlinnce- 
ment to be the porguiinah rates and the 
value of the produce. These are some of 
the grounds distinctly contemplated in the 
Section in question, and the Deputy Collect- 
or, it is quite clear, is wholly wrong oa 
this head. 

As regards the place where the notice 
should be issued, the law prescribes that, if 
the defendant, os in the case before us, shall 
have no place of residence in the district 
in which the land is situated, the notice 
shall be served by afDxing it at the mal 
kutcherry or other ** conspicuous place " 
thereon, &c. Now, in this instance, it ap- 
pears from the return tlmt notice was serve*! 
at the kutcherry and factory of Ramnuggur. 

It can never be contended that an iodide 
factory is not a conspicuous place on the 
land, such as the Act contemplates, nor is 
there any force in the argument of Mr. AIIad 
for the respondent to the eflfect that a single 
service at Ramnuggur was insufficient, and 
that the notice should have been repeated 
at other places forming part of the lands 
which are scattered over many mouzahs. 

In our opinion the substantial require- 
ments of the law have been fully met, and 
the notice is regular and has been properly 
served. The objections taken by the Lower 
Court have no good foundation. The esse 
must have a full trial on the merits, (at 
which purpose we remand it. 
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The 3rd May 1864. 

Present : 

The HoQ'ble F. B. Kemp aud E. P. Levinge, 
Judges. 

jurlBdiotion — Section 58 Act Z of 
1859— ReviTal ~>Sx-parte decree — 
Aaotion-parchaser— Rent. 

Case No. 580 of 1863 under Act X of 
1859. 

Regular Appeal from a decision passed by 
Mr. D, Cunliffcy Collector of Rajsha- 
hye, dated the iUh October 1863. 

Joteudro Mohun Tagore (Plaintiff) 
Appellant^ 

versus 

Kinkuree Debee (Defendant) Respondent. 

Baboos Baneemndhub Banerjee and Sree- 
nath Doss (or Appellant. 

No one for Respondent. 

A Collector does not act without jurisdiction in re- 
viving, under Section 58 Act X of 1859, an ex-^arte 
decree passed bv a Deputy Collector, u^n an applica- 
tioo made within 15 days from the sale in execution of 
thit deeree. 

An auction-purchaser is not bound to wait for his rent 
oDtflbe can clear away aU fraudulent incumbrances 
crested by his predecessor. 

Kempy J. — This ia a suit for the recovery 
of arrears ot rent amountiBg, with interest, to 
Rg. 12,063-14-11. Tlie plaintiff purchased 
a 2 anna 15 gunda share of Fergunnah 
Lasbkurpore, at a sale held by the Master 
of the late Supreme Court on the 13th Agrnn 
1265 B. S. The defendant is a putneedar 
within the aforesaid zemiudaree, and holds 
under a kubooleut granted to her by the 
widow of the former proprietor of the per- 
gannah. The plaintiff in his plaint intimates 
an intention to sue to set aside the putnee 
tenure of the defendant as a fraudulent crea- 
tion of the widow of the late proprietor. 
In the meantime he is content to recover the 
rent which the defendant admits to be due 
under the kubooleut. The suit was first tried 
bj the Principal Sudder Ameen with powers 
of a Deputy Collector, and on the 28th Sep- 
tember 1863, the plaintiff obtained an 
^'parte decree. The defendant then applied 
for a revival of the suit, under the provi- 
aiofls of Section 58 Act X of 1859, and his 
«pplicntion was granted by the Collector. 
Ou re-trial the plaintiff's suit was dismissed. 

The Collector held that, as the plaintiff 
liHd intimated that the putnee of the defend- 
AQt was a fraudulent and benamee tenure, 
his suit to recover upon a kubooleut ad- 
mittedly fraudulent was*' an act for which 
the plaintiff should be held responsibte 



under the law for fraudulent transactions.*' 
We quote the Collector's own words. 

In appeal we have to consider two points : 
\sl, whether the Collector noted without 
jurisdiction io reviving the suit under the 
provisions of Section 58 ; 2nd, whether the 
plaintiff is not entitled to a decree ou the 
kubooleut admitted by the defendant. 

On the first point we are of opinion that 
the Collector has not acted without juris- - 
diction. The suit was originally instituted in 
his Court, and was transferred by him to 
the Principal Sudder Ameen for trial. 
After the eX'parte decree, an applica- 
tion to revive the suit was made to 
the Collector and was entertained by him. 
The Collector having a general control over 
all Revenue Officers in his district, was com- 
petent to take the case up and to pass orders 
on it. We have not been shown that there 
is any irregularity in the Collector's proceed- 
ings, and in the absence of any proof to the 
contrary, we must act upon the maxim of 
*' Omnia prasumuntur rite esse acta.** 

It has been urged upon our attention by 
the pleaders for the appellant, that more 
than 15 days had elapsed from date of 
process for enforcing the ea -parte judgment 
to date of the application for a revival of the 
suit, and that, therefore, the Collector acted 
without jurisdiction. {See Section 58 Act 
X of 1859.) We are of opinion that this 
objection is without weight. We find that 
no process for enforcing the ex-parte judg- 
ment hud been executed at any time exceed- 
ing a period of 15 days prior to the date 
of the application for the revival of the 
suit. 

The object of Section 58 is to prevent 
parties f^om surreptitiously obtaining ex- 
parte decrees, and to give a defendant, who 
frequently has no knowledge of the suit till 
long after the decree has passed, an oppor- 
tunity of setting aside such a decree within 
15 days after the actual execution of any 
process, such as attachment or arrest of per- 
son. In the present case the plaintiff sim- 
ply petitioned that the putnee in default might 
be sold. Proclnmaiions of sale were issued, 
and the sale eventually took place on the 
28th July 1863. The application for the 
revival of the suit was made on the 6th 
August 1863, or within 15 days from the 
sale, which was the first effectual process in 
execution of the ex-parte decree. For these 
reasons we hold that the Collector had 
jurisdiction, and having acted with jurisdic- 
tion, no appeal will lie from his order reviv- 
ing the suit. 
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On the second point, which covers the 
merits of the case^ we nre clearly of opinion 
that the Collector is wrong. The plaintiff, 
as auction-purchaser, is not bound to wait 
for his root until he can clear away all 
fraudulent incumbrances created by his 
predecessor. The Government claim for 
revenue cannot be put off for a day even, 
and a landlord is clearly entitled to recover 
what a tenant admits to be due, without los- 
ing his title to question the h(m& fide9 of the 
tenant's holding. In this ease the defend- 
ant admits the kubooleut, but pleads tender 
ef the rent, and also that some of the 
properties mentioned in the kuboolent are 
not in his possession. There is no proof 
of the tender ; and if the defendant is out of 
possesssion of any portion of the land cover- 
ed by the kubooleut, he ought to have taken 
steps to recover possession or have sued for 
abatement of his jumma. The plaintiff is, 
therefore, clearly entitled to a decree. We 
reverse the decision of the Collector, and 
decree this appeal with costs and interest 
payable by the respondent. 



The 4th May 1864. 

Present : 

The Hon'ble F. B. Kemp and A. T. T. 
Peterson, Judges. 

Bnhanoement (before Act X of 18S9) 
— Moknmreo boldlnflr. 

Case No. 2084 of 1863. 

Special Appeal from a decision passed by 
Mr. F. J. Cockburn, Additional Judge 
of the 24 Pergunnahs^ dated the 1 5th 
May 1 863, affirming a decision of Baboo 
Mohendro Nath Bose, Additional Moon- 
siff of Alipore^ dated the 2%rd August 
1862. 

Romesh Chunder Dutt (Plaintiff) 
Appellanty 

versus 

Denobundoo Dey (Defendant) 

Respondent. 

Baboo Sreenath Doss for Appellant. 

Baboos Hem Chunder Banerjee and Kally 

Prosnnno Dutt for Respondent. 

Before Act X of 1859 there was no law which pre- 
vented a zemindar from enhancing his rent, unless it 
were shown that the xyjok held at fixed rates for 12 
years before the Decennial Settletaent. A holding for 7 
years would not be saffident, nor can the ryot rely on 
a pottah granted by the Collector as giving him a 
moliararee tenure when the Collector haid no power to 
grant such pottAh. 

Peterson^ /. — In this case the appellant 
(plaintiff below) as purchaser of a zemiudaree 



right under a sale by the Sheriff of Caloulta, 
brings a suit for the enhancement of the rent 
paid by the defendant, a ryot. The defend- 
ant in answer sets up a right to hold the 
land in question as representative of a party 
holding under a mokururee poftah granted 
by the Collector of the 24 Pergunnahs pre- 
vious to the zemindaree in question being 
given in settlement under the Deceunial Settle- 
ment afterwards made perpetual. The Couit 
of first instasce found tliat, as plaintiff had 
made no measurement, there was no groond 
for increasing the rent by reason of the defend- 
ant holding more land than for what be wai 
paying rent ; and as to the enhancement of 
the rent for the land actually held, that tbe 
defendant holding under a mokururee pottah 
from the Collector dated the 24th Cbeyt 
1194, his rent could not be enhanced. 

The Judge, on appeal, confirmed the deci- 
sion of the Court of first instance, with this 
addition, that it was not necessary for the 
defendant to rely on the pottah of the Col- 
lector, and even assuming that the Collect- 
or had no right to grant the pottah in qaes- 
tion, still that the Government having in 
1 190 measured the laud and settled with the 
defendant, the tenure was in existence before 
the Decennial Settlement, and that the rent 
could not be enhanced. From this decision 
the plaintiff has specially appealed. 

On the part of the appellant it was contend- 
ed that, as ttie case must be tried under the 
law previous to Act X of 1859 coming into 
effect, there was nothing that could operate as 
against the zemindar's right to enhance. 

In the judgment of the Court this ap- 
peal must be allowed, and the case seni 
back to the Lower Court to enquire and 
find what was the proper rent for tbe 
quantity of land held by the defendantw There 
was no law at the time this suit was com- 
menced which prevented the zemindar from 
enhancing his rent, unless it were shown 
that the ryot held at fixed rates for 12 years 
antecedent to the Decennial Settlement. Tbe 
Budder Court drew the presumption that, 
where a ryot held at a fixed rent for 12 years, 
he held under some binding agreement, sod 
was in fact a mokurnreedar. In the present 
ease it was shown that the persons throngb 
whom he claimed had held this land 7 years 
before the Decennial Settlement. This is not 
sufficient ; nor can the defendant rely on the 
pottoh granted by the Collector of the 24 
Pergunnahs on 24th Cheyt 1194 B. S.. 
as giving him a mokururee tenure, as the 
Collector had no power to grant (he potub 
in question. ^ 
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The 4th May 1864. 

Present : 

Tbe Hou'bl€ C. Steer and E. P. Levinge, 
Judges, 

JmrUdiction— Standard of Keaaure- 
ment— Section 9 Act VZ of 1862 8. 0. 

Case No. 3222 of 1863 under Act X 
of 1859. 

Sftcinl Appeal from a decision oj the 
Additional Judge of Nuddea^ dated the 
nth August 1863, passed on appeal 
from a decision of the Collector of that 
District, dated the 5th June 1863. 

Mr. J. B. Mackintosh (Plaintiff) Appellant, 

versus 

KoylfiB Ch under Chatterjee (Defendant) 
Respondent, 

Baboo Afiund Chunder Ghosal for 
Appellant. 

Baboo Onoekoiil Chunder Mooherjee for 
Respondent, 

A Judge oo appeal has power, under Section 9 Act VI 
«f 1862 B. C, Co declare by what standard measure- 
OMuts are to be made. 

Steer, J. — The plaintiff applied to the 
Dejnity Collector alleging that the defend- 
ant opposed the measurement he desired to 
make. The apf»lioation was made under 
Section 9 Act VI of 1862 of the Acts of the 
Lieutenant-Governor of Bengal in Council. 

The defendant appeared before the Deputy 
Collector, denied that he offered any opposi- 
tion to the measurement or that he refused 
to appear, and coraphiined that the plaintiff 
wanted to measure the land by an incorrect 
•iaudard. 

The Deputy Collector decided that the 
standard of the plaintiff was correct, and 
allowed the meaaurement aflier that stand- 
ard. 

The defendant appealed to the Collector, 
who thought that the Deputy Collector had 
gone beyond his proper province in enquir- 
"ig what the proper standard of measure- 
ment was. 

The plaintiff then appealed to the Judge, 
who ruled that the Collector had no juria- 



diction to hear an appeal against the order 
of his Deputy ; and at the request of both 
parties, he proceeded to enquire and decide 
what the proper standard of measurement 
was. On this point he holds that the defend- 
ant's standard was correct, and he required 
(he plaintiff to measure the land in accord- 
ance with it. 

From this decision the plaintiff appeals, 
first, that, on the appeal of the plaintiff made 
on the ground that the Collector had decid- 
ed the appeal which was preferred to him 
without jurisdiction, the Judge had no 
right to enquire into or to declare what the 
standard of measurement ought to be. All he 
could do was to declare the Collector's order 
Aet aside, and to maintain the order of the 
Deputy Collector. 

We do not hold that the Judge to whom 
this matter went on appeal, was not compe- 
tent to decide the qoestion of standard; but, 
certainly when both parties expressly asked 
him for a decision on the point, it cannot be 
made a ground of specint appeal that the 
Judge acted without jurisdiction. 

It is urged, secondly, that the Judge had 
no power under the Section above quoted to 
declare by whnt standard the measurement 
was to be made. 

We think that, where the law lays down 
that measurements are to be made by the 
standard pole of the pergunnah, and a ques- 
tion arises what is the standard, the Judge 
is competent to decide i£ 

The third objection raised is that the 
decision of the Judge as to the standard is 
without legal evidence. 

The evidence by which the Judge has 
disposed of the question of standard is this. 
He finds from official registers that a uni- 
form recognized standard of measurement 
prevails in a certain quarter of his district. 
The lands to be measured are in that quar- 
ter. He finds the standard of measurement 
given in the public records accords with 
his knowledge of the standard as now pre- 
vailing, which knowledge he acquired in the 
ordinary discharge of his official duties. 

We think this was quite an allowable way 
of arriving at the end aimed at, — viz, by 
what standard the lands ought to be mea<- 
sured ; and if the plaintiff is not satisfied 
with it, he may leave the measurement 
alone* 

Deeming all the objections which the 
special appellant has urged to be unsound, 
we dismiss the special appeal with costs. 
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Tlie 5Lh May 18G4. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Jurisdiction — SJ ec tment . 

Case No^ 2093 of 1868. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghlyy 
dated the 2\ St April 1863, reversing a 
decision parsed hy the Moonsiff of Ampta^ 
dated Uth September 1862. 

Kadhanath Muzoomdar and others (Plaintiffs) 
AppellantSy 

versus 

Purikhit Bodrik and others (Defendants) 
Respondents. 

Baboo Khetternath Bose for Appellants. 

Baboos Chunder Kalee Ghose and Sham 
Lall Milter for Bespondents. 

A suit for dispossession between two ryots, with 
which the zemindar has nothing to do except as witness 
on one side, is cognizable, not by the Collector under 
Section 23 Act X of 1859,J)ut by the Civil Court 

Jackson, J. — Thb plaintiffs in this suit 
sought to recover from defendants posses- 
sion of certain laud which phiiiitifTs alleged 
belonged to them under a certain pottah. 
The defendants set up another portah for the 
land, and the present landlord having been 
wrongly made a defendant by the Court, 
though he was no party to the suit, support- 
ed the pottah of the defendants. 

The first Court dismissed the suit od the 
merits. 

The second Court, on appeal, decided that, 
as the landlord supported the defendant's 
pottah, it must be considered that the land- 
lord had dispossessed the plaintiffs, and that 
the suit must, therefore, be brought under 
Act X of 1859 Section 23 before the Col- 
lector, and not in the Civil Court. 

• Special appellant objects to this decision, 
and we think with very good reason. The 
plaintiffs had not sued the landlord, but had 
sued the defendants to recover from tliem 
possession of lauds of which the defendants 



had dispossessed them. The zemindar had 
nothing to do with the suit, except as a 
witness on the side of the defendants. The 
question is between the title of the plaintiffs 
and that of the defendants. The Appellate 
Court, instead of trying it on its merits, 
strikes off the case for want of jurisdiction, 
a point not pleaded by either party, bat 
adopted of its own accord by the Court. 

We think the Court was quite wrong, and, 
reversing its decision, remand the case for 
trial on its merits. 



The 5th May 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges, 

Suit for kuboolent at enlftanced rates 
^Votioe. 

Case No. 2089 of 1863 under Act X 
of 1859. 
Special Appeal from a decision passed % 
the Judge of Sarun, dated the 23rrf 
May 1863, affirming a decision of the 
Deputy Collector of that District, dated 
the 2\st February 1863. 
Sheikh Woolfut Hossein and others 
(Plaintiffs) Appellants, 
versus 

Jumoona Doss and others (Defendants) 
Bespondents. 

Mr. A. F, Lingham and Baboo Lukhee 
Churn Bose for Appellants. 
Baboo Kalee Kishen Sein for Eespondei.ts. 

In a suit for a kubooleut at enhanced rata, previoos 

notice of the demand for enhanced rent under Sec j.^ 

18 Act X of 1859 is not necessary. The suit it^ii^ 

sufficient notice; and if ^he phuntiff « pror^ to ^^ 

entitled to his demand, the decree for ka^'«"^; 

enhanced rent will not ^^^^^^^^^^f^'^^^.^f^yf^^, 
take effect from the commencement of the followmgjwr. 

Jackson, J.— This was a suittoobtsia 
a kubooleut from a tenant at euhauced 
rates. 

The first Court tried it on its merits. 

The Appellate Court dismissed it, because 
the plaintiff had not proved service of notice 
under Section 13 Act X of 1859. 

On special appeal it is urged that, in such 
a suit, no notice is necessary, and that m 
Appellate Court should have tried it mde- 
pendent of the notice. 

We are of opinion that, in a suit for a 
kubooleut, previous notice of the demana 
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for enbanced rent under Section 13 is not 
necessai'y .* The suit itself is sufficient notice; 
and if the plaintiff is proved to be entitled 
to his demand, the decree for the kubooleut 
at an enhanced rent will not come into effect 
until the commencement of the year after 
the decree was passed. Such a decree will 
DOt have retrospective effect. 

The case is remanded to the Judge for 
trial on its merits. 



The 5 th May 1864. 
Present : 

The Hon'bie C. Sieer and E. P. Levinge, 

Judges. 

JurisdiotioD^Zyectment. 

Case No. 3298 of 1863. 
Special Appeal from the decision passed hy 
the Principal Sudder Avieen of Hooghly, 
dated the Wth June 1863, reversing a 
decision of the Moon si fi^ of that District, 
dated the ISth March \S62. 
Kally Dobs Banerjee (Defendant) Appellant, 
versus 
Bonomalee Doss (Plaintiff) Respondent. 
Roy Sreennth Sein for Appellant. 

Baboo Kedarnath Muzoomdar for 
Respondent. 

The Civil Court alone has jurisdictioD in a caae of 
dispoesessioD between two ryot«. 

Steer^ J, — This is a suit in which the 
plftintltf's iiUegaiion is thot he has been dis- 
possessed hy another ryot. Both parties 
appear to be ryots of the sjiine person, who 
is the zeraindnr, nnd he nlso holds a lakheraj 
mehal in the zemiudaree. It is contended 
that there was an Act X case in which both 
plaintiff and defendant were parties ; and 
that, tliough this fact was pleaded in bar 
before the Principal Sudder Ameen, he, 
without noticing this plea, decided for the 
plaintiff 

The snme point in bar is urged as ground 
of special appeal. 

But we hold that the suit before the Col- 
lector under Clause 6 Section 23 Act X 
of 1859 is no bar to the present action. 
The present dispute is between two ryots 
of in fact different estate, a zemindnree and 
a lakheraj mehal ; and whatever may have 
been decided in the Act X case, it can never 
stand as an obstacle in the way of this suit. 
The Collector in the Act X suit was com- 

* See Sutherland's Full Beuch Rulings, p. 183. 



petent to decide between the zemindar and 
his tenant, or between the lakheraj dar and 
his tenant ; but where the question is, as it is 
in this case, whether the land sued for is 
the tenure of the plaintiff or of the defend- 
ant, it is a matter for the Civil Court, and 
no adjudication by the Collector as between 
a zemindar and his tenant can be regarded 
as a cause heard and decided by a Court of 
competent jurisdiction when the dispute to be 
decided is as to whether the land in dispute 
belongs to one ryot or to another. 

There being no validity in the objection 
raised, we diemiss the special appeal with 
costs. 



The 5ih May 1864. 

Present : 

The Hon'hle W. S. Seton-Karr and E. 
Jackson, fudges. 

Permanent Settlement (Date of) — 
ZSnhan cement — XlSoostagrlrs —Ryots 
(Definition ot)— Jung'leboory ten- 
ants. 

Case No. 234 of 1862 under Act X of 1859. 
Regular Appeal from a decision passed by 
the Collector of Purneah, dated the Slst 
March 1862. 
Baboo Dhuuput Singh (Plaintiff) Appellant^ 
versus 

Baboo Gooman Singh and others (Defend- 
ants) Respondents. 

Messrs. R. V. Doyne and IL Stainforth^ 
and Baboos Banee Madhub Banerjee and 
Bungsee Buddun Milter for Appellant. 

Mr. J. W. B. Money and Baboo Poorno 
Chander Mookerjee for Kespondents. 

Suit laid at rupees 26,752-6-9. 

The date of the Permanent Settlement held to be the 
22nd March 1793. 

Mooatagirs ore protected from enhancement, not ai 
ryots, but as intermediate tenants, under Sections 15 and 
16 Act X of 1859. 

Definition of the word " rvots." 

Jungleboory tenant^re liable to enhancement. 

Jackson, J. — This was a suit for enhance- 
ment of rent on ihe tenure of the defend- 
ants, alleged to conjprise 11,645 beegahs of 
land called cliukia Jhalounee, &c. The 
Collector dismissed the claim, on the ground 
that the defendants had paid the same fixed 
rent for the tenure for the last 70 years. 
This Court, on appeal, confirmed that deci- 
sion, being of opinion that the defendants 
were ryots holding lands, the rent of which 
had not been changed for the last 20 years, 
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or BiDce the Permanent Settlement. A review 
was subsequent! J admitted to try the ques- 
tion whether the defendants came under 
the denoroinntion of royts as alluded to in 
the commencing Sections of Act X of 1859; 
whether they do not more properly come 
within the category of under-tenants inter- 
mediate between the proprietors of the estate 
and the ryots; whether, as such under-ten- 
ants, their tenure is not liable to enhance- 
ment, looking (o the terms of Sections 15 
and 16 Act X of 1859, and more especially 
to the terms of tlie pottah on which the 
tenure was at first granted. 

Mr. Doyne for the appellant contended 
that the holders of a tenure comprising 
11,000 beegnhs of land cannot, under any 
circumstances, be ryots; that the pottah on 
which this tenure was granted addressed 
the original lessee as moostagir; that the 
tenure is therefore one intermediate between 
the proprietor and the ryots, but that it 
does not come within the protected Sections 
15 and 16 of Act X of 1859: 1*^, because 
the pottah does not convey a permanent 
transferable interest in the land otherwise 
ttian under a terminable lease; and, 2#tcf/^, 
because the poitah was given subsequent to 
the Permanent Settlement. Upon this latter 
point Mr. Doyne rested his client's right to 
enhancement especially upon the pottah, and 
urged that the pottah being forthcoming, 
the terms recorded in it are binding between 
the parties, whether ns ryots or under-ten- 
ants of any description, and that there is no 
clause in the pottah fixing the rent of the 
tenure for ever or barring enhancement 

Mr. Money for the respondents stated 
that the defendants did come within the 
denomination of ryots, and that the evidence 
showed that they were khoodkasht ryots 
living on their land; that, as such, they 
held rights of occupancy from their status, 
independent of any terms contained in their 
pottah; that the rent hud not been chnnged 
from Uie time of the Permanent Settlement, 
and that enhancement was consequently 
barred; that even if the dejjpndonts were not 
ryots, they were the holders of a jungleboory 
tenure, which, under the custom of the 
country, was a permanent hereditary tenure, 
the rent of which could not be enhanced. 

The first question to be determined is 
whether the tenure commenced anterior or 
subsequent to the Permanent Settlement. The 
pottah is dated 11th Sawun 1199, which 
corresponds with the English year 1792. It 
was on this point uiged that the Permanent 
Settlement was identical with the Decennial 



Settlement; that in fact it was the Deceimial 
Settlement subsequently made perpetual; 
that the Decennial Settlement of this district 
was completed in 1789; and though it wai 
not made perpetual until 1793, still the set- 
tlement which is now called the Permanent 
Settlement is that which was originally made, 
and must be held, therefore, to bear the date 
of the original settlement, viz.^ 1789; that 
if this is the correct date of the Permanent 
Settlement, the protecting Clauses of Act X 
will not bar the enhancement of the rent of 
the tenure, whatever description of tenant 
the defendants may come under, as their own 
pottah is proof that the tenure originateil 
subsequent to the settlement. 

We think that the date of the Permanent 
Settlement must be held to be that on which, 
the Decennial Settlement being declared to be 
perpetual, the Permanent Settlement came into 
force. The proclamation which declared the 
settlement to be permanent is contained in Re- 
gulation I of 1793, and that Regulation d\&- 
tioctly lays down the date from which it is to 
have force and effect, viz.t the 22nd March 
1793. In deciding this question, the Court 
cannot, as Mr. Doyne suggests, act upon the 
usual law of settlements and contracts, but 
must be guided by the distinct enactment of 
the Legislature which has declared the exact 
date when the Permanent Settlement came 
into force. The tenure, which is now in dis- 
pute we hold, has been proved to have com- 
menced anterior to the Permanent Settlement, 
and it is not denied that the rent paid for it 
has remained fixed and invariable up to the 
present date. 

The ne%J> question is whether the tenants 
are ryots, or tenants intermediate between 
the proprietor and the ryots. We cannot 
agree with the learned Counsel for the re* 
spondents that they are khoodkasht ryots. 
We think that this Court was in error in its 
first decision of this appeal in designating 
them as ryots at all. It is very difficult to lay 
down any general interpretation of the word 
'* ryots." As a general rule, they are the cul- 
tivating tenants, but they may not be culii- 
vators at all themselves ; they may cultivate 
their land by hired labor or by under-ten- 
ants. In this case the amount of land includ- 
ed in the tenure is, we think, sufficient 
evidence that the tenants are not ryots, and 
that view is su()ported by the light thrown 
on the facts by the original pottah, which 
addresses the original lessee as moostagir, and 
directs him to take measures to have the ItnJ 
cultivated by hi 11 men as ryots, the land lying 
on the borders of the hill ranges in the north 
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of the PurDeah Distiict. We thiuk also that 
Mr. Money's contention that the tenants, 
from their status as holders of a jungleboorj 
(enure, are protected from enhancement can- 
not be sustained. Mr. Money has not shown 
(0Q8 that junglehoory tenants have any such 
rights, but the Regulation which he alludes 
to in support of his views, viz. Section 8 
Begmlation VIII of IW^^ contradicts those 
fiewB, and states that such tenures are liable 
to enhancement, or, in the words of that 
R^alatiou, to all increases imposed on the 
Pergunnah generally. 

The tenauts in this case being declared to 
be intermediate between the proprietor and 
the ryots, it remains, lastly, to be considered 
whether they are protected from enhanced 
rent by Sections 15 and 16 Act X of 1859. 
Mr. JDoyne argues that the tenure is not 
permanent and is not transferable, and that 
the protecting Clauses of those Sections do 
not refer to any tenures except those which 
are both permanent and trnusferable, and 
held otherwise than under a terminable lease. 
On the last point we cannot say that the pre- 
sent holders of the tenure hold under a ter- 
minable lease. Tliey do not hold under the 
original pottah, because that pottah does not 
in any way refer to them, but only to the 
original lessee. The proprietors have allowed 
tbe present tenants to hold the tenure with- 
out any pottah, uot for any short period of 
time, but for 50 years, ever since the decease 
of the original lessee; and during that time 
they have, in their receipts for rent and other 
documents, designated them as mokururee- 
dars; and so far from the tenure not being 
transferable, it is clear on the face of these 
proceedings, that the tenure has been trans- 
ferred without objection on the part of the 
proprietors. More than 14 auuas of the ten- 
ure has left the hands of the descendants 
of the original lessee, and been sold by pub- 
lic auction to new tenants, from whom the 
proprietors have received yent, and whom 
they now sue for enhanced rent. If, then, the 
proprietors have by their acts admitted that 
the tenure is transferable, and that it is 
mokaruree, t. e. permanent, it is not for 
this Court to declare that the tenure is nei- 
ther permanent nor transferable in a suit 
for rent in which those questions only inci- 
denully arise. The proper tribunal to settle 
thoee questions is a Civil Court, not a Reve- 
aae Court under Act X of 1859. As far as 
the evidence before us goes, we think that 
the proprietors have admitted that the pre- 
sent tenants do hold a permanent and trans- 
ferable .interest in the Und, and it is not 



shown that they hold under any lease' at all, 

much less a terminable lease. They have not 

j held since the Permanent Settlement, but 

, under the law it is not necessary to show 

: that they have held since that date. If the 

present tenant holds a tenure at a fiKed rent 

which has not been changed from the time 

of the Permanent Settlement, that tenant is 

not liable to enhancement of such rent. 

We think that the respondents in this 
case are, therefore, as far us the evidence 
beforo os goes, protected from enhancement, 
not as ryots, but as intermediate tenants, 
I under Sections 15 and 16 Act X of 1859; 
I and we accordingly dismiss this appeal, 
declaring all costs of this litigation, with 
interest at 12 per cent, per annum, payable 
by the appellants. 



The 6th May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Bait for share of rent. 

Cases Nos. 1298 to 1301 of 1863 under Act 
X of 1859. 

Special Appeals from decisions passed ht^ 
Mr. E, S. Pearson^ Judge of Tirhoot^ 
dated the 22nd January 1863, affirming 
decisions of the Deputy Collector of that 
Distriat, dated the IBM August 1862. 

Umrit Chowdry and others (Defendants) 
Appellants, 

versus 

Syud Hyder Alli and another (Plaintiffs) 

Respondents. 

Baboo Kissen 8ucca Mookerjee for 
Appellants. 

Mr. C. Gregory and B a boos Kali Kissen 

Sein and Debendro Narain Bose for 

Respondents. 

Shareholders whose shares are clearly ascertained 
mar sue for (heir respectire shares of the rent payable 
to them without waiting; ft>r the other parties entitled 
to rent joining in the soit, or without adding them as 
parties. 

Levinge, /.—On the special appeal No. 
1298 coming on for argument, it is admitted 
that our decision in this case will rule the 
special appeals in the remaining three cases, 
inasmuch as the same point is involved ih all 
cases, each suit being identical, save that it 
is brought for the recovery of a different 
year's rent. 
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The suit8are brought under the provisions 
of Act X of 1859. The Lower Courts 
have affirmed the right of the plaintiff to 
recover ; but it is contended before us, on 
special appeal, that an identical suit was 
brought by the same plaintiffs against the 
same defendants for rent, for a previous year, 
due out of the same land, on foot of the 
same agreement, and was heard in special 
appeal before this Court on the 20th March 
1863, and that the cases now before the 
Court must be governed by that decision, 
which held that the plaintiffs had no right 
to recover. 

But it has been shown to us that these 
cases now before the Court are clearly 
distinguishable from the one referred to. 
It would appear from the report of the 
case cited that the shares of the parties 
under the ikrarnamah were not defined, and 
that all proper parties were not before the 
Court ; hence ihe suit was dismissed. But 
in these suits it is shown that the plaints 
state the proportion or share of the plaintiffs 
in the rent sued for to be a 2 anna 5 gunda 
share, and this share or interest has not 
been denied by the defendants. This re- 
moves one objection taken by the special 
appellants. Next it appears that the ikrarna- 
mah defines the exact rent the defendants 
are to pay, viz, 4 rupees 10 annas per 
beegab. So we have the share ascertained 
and the rent; and as this fairly removes 
the defendant's objections, and distinguishes 
these cases from the one formerly before 
the Court, we have no hesitation in over- 
ruling these objections. 

Next it has been said that all the parties 
are not before the Court. But we see no 
objection to the plaintiffs whose shares are 
clearly ascertained suing for their respective 
shares of the rent payable by the defendants 
under the agreement, without waiting for 
the other parties to join, who may be 
entitled to rent, or adding them as parties. 
In the case cited, the shares were stated not 
to have been apportioned ; and therefore the 
suit could clearly not be maintained at the 
instance of the plaintiffs in those actions, for 
the reasons stated in the judgment of the 
Court. We have not overlooked the fact 
that all parties having ani/ interest in the 
rents payable out of the land were before 
the Court, because they intervened ; but 
as the plaintifi^s shares of the rent are ad- 
mitted, they need not join any other parties 
In their suit when they only sue to recover 
their own shares. 



We have been asked to allow the special 
appellants to take an objection not urged 
before and not on the record, viz, that the 
plaintiffs ought to show that they, the defend- 
ants, neglected or refused to come to a 
partition as a condition precedent to the 
plaintiffs* right to enforce the rent sued for. 
But this permission we refuse, as the occupa- 
tion and the rent dueilire both clearly estab- 
lished. 

We dismiss these four special appeals with 
costs. 



The 6th May 18ri4. 

Present : 

The Hon'hle J. P. Norman, Officiating 

Chief Justice, and the Hon'ble F. B. 

Kemp, Judge, 

AJiatement of rent— Diluvlated laDds 
— Xiimitatlon. 

Cases Nos. 1665 and 1566 of 1863 under 
Act X of 1859. 

Special Appeals from a decision passed by 
Mr. C. 8. Belli^ Judge of Rajshahye. 
dated the 26fh Fehruary 1 863, reversinn 
a' decision of the Moon si ff exercising the 
powers of a Deputy Collector at Seer a j- 
gunge, dated the I \th November 1862. 

Mr. G. R. Barry (Plaintiff) Appellant, 

versus 

Moulvie Abdool Ali (Defendant) 
Respondent, 

Mr. R. T. Allan and Baboo Poorno 
Chunder Mookerjee for Appelliint. 

Baboos Dxoarknnauth Mitler and Chunder 
Madhuh Ghose for Respondent. 

A suit for Abatement of jiimma and refund of excets 
rents paid on account of diluviated lands is cogniwble 
before the Collector under Clause 8 Secaon 23 Act X of 
1859. 

The right of action, when a diluvlon takes pl«e. 
accrues from the time when the plaintiff is compelled fo 
pay thereat named in hi» pottah without the alio vrance of 
the abatement claimed by him. 

Norman, C. J.— The plaintiff holds certain 
land under a lease from the defendant, con- 
taining the following stipulation :— *'If «".^ 
of the mehals or any portion of land of il»e 
mehals leased to you dihiviate at any time 
within the term of this lease, you will oboiin 
an abatement of your jumma iu respect oj 
each lauds in proportion to the diioTioa- 
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HesueS) alleging thnt diluvioo took place, 
and, that he was compelled to pay an excess 
of rent for 1265 of Ra. 99, for 1266 
Ra. 195-13, for 1267 Rs. 195-13, for 1268 
Rg. 1,126-13-13, in all Hs. 1,617-7-13, whicli 
he claims to recover in this suit. It appenrs 
tliatthe now defendant sued the plaintiffs 
for the rents of 1265 and 1266, in which the 
defendant obfained an order from the Col- 
lector allowing a deduction of Rs. 294-13 
from the rents of 1265 and 1266 for the diluvi- 
oo in those years. But the Collector's order 
was reversed on this point by the late Sudder 
Court on the 6th of Ocrober 1861, as appenrs 
by the Reports, S, D. A., for that year, 
p. 149 ; the Court then saying that, as the 
item was disputed by the plaintiff, " the 
defendant must tnke proper steps to estab- 
liali the fttct by suit, if necessary, as it will 
involve, if proved, a permanent reduction of 
the rent. " We do not feel quite satisfied 
that the Court might not have admitted the 
(laiin to a reduction of the rent in that suit. 

The Deputy Collector thought that the 
claim was barred as to the rents for 1265, 1266, 
and 1267, but gave the plaintitif a decree for 
the over-payments for the year 1268. On 
appeal the Judge reversed the decision of the 
Deputy Collector, thinking that it was not a 
Boit cognizable under Act X. 

We think, however, that the suit was one 
properly cognizable before the Collector 
under Section 23 Clause 3. The plaintiff 
complains of an excessive demand of rent 
and pray for an abatement and a refund of 
the sura which was exacted from him. 

The second point to which our attention 
has heen called is whether the suit, as to any 
portion of the demand, is barred by limita- 
lioQ under Section 30 of Act X of 1859. 
We think it is not. No doubt, when a dilu- 
vion took place, the plaintiff may have had a 
right of suit to obtain an abatement of his 
jumma, if the zemindar had refused, after a 
reasonable request for that purpose, to grant 
Buch abatement. But he wns not bound to 
8uefor that purpose. He was not actually 
injured until compelled to pay the rent 
Mamed in the pottah without the allowance 
of the abatement he claimed. Upon that 
payment having been extorted from him, he 
had a new right of action, and as the suit 
^ould appear to have been brought within 
one year from that date, we think it was in 
time. 

The case must, therefore, be remanded for 
tnid on the merits, when a local investi- 
gatiou under Section 73 may be made, if 



The 6th May 1864. 

Present : 

The Hon'ble G. Loch and C. Steer, Judges, 

Rent— Dleohar? e— Preaomptlon. 

Case No. 337 of 1862. 

Regular Appeal jrom a decision passed by 
the Assistant Collector of Shahabadf dated 
the 25 t/i April 1862. 

Mr. R. Solano (Defendant) Appellant, 

versus 

Doolhiu Umrit.Koer, and after his demise 
Probhoo Doss (Plaintiff) Respondent. 

Mr. R. T. Allan for Appellant. 

Baboo Moheiidro Lali Shome an J Moulvie 
Murhumut Hossein for Respondent. 

In a former suit an usufructnary mortgagee sued his 
mortgagor and the Government as having taken the 
management of the lattcr's estates into its own hands 
for the mesne profits of his mortgaged property during 
the period of his dispossession by the mortgagor. That 
suit was compromised by a money payment by Govern- 
ment in lieu of all rents actually collected, and by the 
transfer to the mortgit^ee of the right to the outstand- 
ing arrears. The mortgagor now sues his lessee for the 
rent paid by him to the Government Huld that tha 
lessee was not liable in respect of rents the mortgagor's 
claim to which had already been satisfied by Government. 

Tiie payment of the entire rent of a subsequent year 
affords a presumption in favor of the payment of the 
rent for the previous year. 

Sieer, J. — Tins is a suit for arrears of 
rent of 1262, 1263, and 1264. 

It appears from the result of a former 
suit of 14fh July 1857, S. D. A. Reportfl^ 
pao^e 1232, thnt the plaintiff in this case 
lield the mortgage of an estate under the 
late Koer Sing on these terms — that, ia 
consideration of a certain sum of money 
advanced to the said Koer Sing, he was to 
hold the estate for a certain fixed period, 
taking the usufruct in lieu of interest. 

Koer Sing dispossessed the plaintiff in (he 
beginning of 126*i, and brought tiie suit of 
which mention has been above made, in which 
it was his object to show that the debt due 
originally to the plaintiff had been more thau 
satisfied by the usufruct of the estate. The 
suit terminated in its being held that the 
plaintiff was entitled to hold until the 
expiration of the full term stated in his lease,, 
and he was not subject to account* 

The Government, in the beginning of 1264, 
had, with a view to extricate Koer Sing out 
of the troubles he was in on account of the 
largeness and pressing nature of his debts, 
taken the management of all his estates inta. 
its own hands ; and the present plaintiff, 
after he had succeeded in hia suit in establish- 
ing what the nature of his tenure was^ 

I 
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instituted another suit against the Govern- 
ment and Koer Sing to recover from them 
the mesne profits of his mortgaged estate 
during the period of his dispossession. This 
suit was compromised by the payment of a 
large sum of money down, and t!»e transfer to 
the plaintiff of the right to the outstanding 
arrears due from the ticcadars and the 
tenants of the estate. 

Mr. Solano, the defendant, held a ticca 
lease within the mortgaged estate, and the 
plaintiff now sues him on the averment that 
he failed to discharge his rents for 1262, 
1263, and 1261. 

Mr. Solano replies that he paid the whole 
of his rents for 1262 and 1263 to Koer Sing 
and to the Government, and that, being dis- 
possessed ill 1264, he. was discharged from 
any further obligation to pay rent. 

The case was once decided by the Deputy 
Collector and remanded by this Court. On 
the remand, the Deputy Collector finds the 
statement of the defendant to be substantial- 
ly correct, and he disposes of the suit by 
dismissing it. 

The plaintiff, who is now the appellant, 
urges that Mr. Solano being his lessee and 
under written obligation to pay him rent, 
must be bound by his contract, and that pay- 
ment to any one else is not an authorized 
payment, and is not therefore a discharge as 
far as the plain tiff is concerned; and, in 
support of this view of the case, he produced | 
a decision of this Court dated 5 th May 
1862. 

We do not think that, under the circum- 
stances of this case, such an argument will 
hold good, for the plaintiff under an agree- 
ment with Government agreed to sue the 
tenants of the estate for any outstanding 
arrears in lieu of any claim he might have 
against Government or Koer Sing. The 
plaintiff took from Government a large sum 
of ready money and the outstanding arrears 
of rent in consideration of his claim of 
wasilat. "What Government had collected 
already was no outstanding arrear ; so if 
Mr. Solano can show that he paid the rents 
of 1262, 1263, and 1264 to Koer Sing or to 
the Government, the plaintiff can have no 
claim against him. As wrong-doers the 
plaiutiff sued Koer Sing and the Government 
for the mesne profits of his estate, which 
included the sums realized from the tenants 
as rent, and his claim has been amicably 
settled. By this settlement he was left at 
liberty to realize existing arrears, and he 
now stands with regard to the tenants as the 
Government stood. What Government could 



claim, he can claim ; and what Government 
cannot claim, he cannot claim. Now, it is 
clear Government could not claim reuu 
which they had once recovered ; and if Mr. 
Solano can show he has paid his rents to 
Government, he is discharged. 

With respect to the rents of 1262 and 
1263, we think the evidence in regard to the 
payment for the last year, afforded by the 
Collector's rooboocaree, to be complete and 
satisfactory. In regard to the rents of 1262, 
there is admittedly good evidence as to the 
payment of a great portion of it, and the 
payment of the entire rents of the year 
subsequent affords a presumption in favor 
of the payment for the yeai* previous. 

We think, then, that these payments are 
a sufficient and legal discharge to Mr. 
Solano in regard to the rents for those two 
years. Th^ Government has satisfied by a 
money payment all the plaintiff's claim for 
mesne profits on account of rents actuallj 
collected ; and the rents of Mr. Solano for 
1262 and 1263 having been among the rents 
which Government collected, the plaintiflTd 
claim on account of these rents has in effect 
been satisfied. 

With regard to the ground on which 
exemption is claimed for 1264, the evidence 
adduced does not satisfy us that Mr. Solano 
was out of possession. If he was, it was a 
voluntary act on his part which will not 
exempt him from the payment of rent. It is 
not as a fact at all f)robable, nor was there 
the slightest reason why Mr. Solano should, 
on the assumption of the management by 
Government, have yielded up possession. 
On the contrary, the Government surbara- 
kar was directed to respect all, existing 
tenures, and to receive rents from the 
farmers and other intermediate holders. We 
think, then, he has shewn no good ground 
for the exemption he claims ; and as there is 
no question as to the amount of rent claim- 
able for this year, Mr. Solano must be held 
liable for it. 

We, therefore, modify the order of the 
Lower Court. The claim is dismissed in 
regard to the years 1262 and 1263, nnd 
decreed in regard to the year 1264, with 
costs in proportion ; and we need hardly snj, 
after this expression of our view, that we 
consider that there was no grounds what* 
ever for the imputation which the Lower 
Court, in its first judgment, made against Mr. 
Solano, to the effect that he had been guilty 
of unprincipled conduct as evidenced by the 
facts of this case. 
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The 11th May 1864. 

Present : 

The Hon'ble A. G. Macpherson an»1 F. A. 
Glover, Judges. 

Sstoppel — Seotlon 97 Act VXZZ of 
1859 — Posuiesalon— &ent . 

Case No. 2228 of 1863 under Act X of 
1859. 

Special Appeal from a decisiofi passed by 
the Judge of Rajshahye^ dated the 29th 
April lb63, affirming a decision of the 
Deputy Collector of that District^ dated 
the ^st January 1863. 

Ram Kishore Muudle (Pliiiiitiff) Appellant^ 

versus 

Moorad Mundle (Defendant) Respondent. 

Baboo Debender Narain Boss for 
Appellant. 

Baboo Bhuggobutty Churn Ghose for 
Redpondent. 

There is nothing in Section 97 Act VIII of 1859 to 
prevent a Boitor from instituting a claim for posseasion 
and afterwards bringing one for rent. 

Glovev^ «/. — Special appellant in this 
case (plaintiff in the Conrt below) sued to 
recover arrears of rent on a jote occupied 
bj the special respondent. The defence 
WM that the holding was a mourosee one, 
and the rent fixed much less than that 
claimed. s 

The Court of first instance (Deputy Col- 
lector) decreed the claim ; but on appeal to 
the Judge, the case was remanded. On the 
second trial, the Deputy Collector held the 
^ kubooleut on which the plaintiff sued to be 
false, a decision uplield by the Judge on 
appeal. 

It is urged before us in special appeal : 
(I) that the allegation of relinquishment on 
the part of the special appellant, as it was 
denied by the ryot (special respondent) him- 
self, could not operate by way of estoppel ; 
and (2) that the withdrawal of a suit under 
Section 97 of Act VIII of 1859 does not 
bar the institution of another and different 

SDit. 

It Appears that this suit is mixed up with 
another between the same parjties ; and the 
Judge, on referring to that case, instead of 
detailing the whole circumstances, has ren- 
dered his decision in this suit almost unin- 
telligible. We think, however, that he has 
decided the case on facts shewn by the evi- 
dence ; and that, although he has laid con- 
siderable stress on the special appellant's alle- 
gatioathat the jote was given up by the ryot| 



(special respondent), and on the withdrawal 
under Section 97 of Act VIII of 1859, he 
did not actually decide the case for those 
reasons. 

Had he done so, there might have been 
grounds for special appeal ; for the so-called 
relinquishment could not affect the decision 
of this case on its merits (the special re- 
spondent denying the allegation), although, 
of course, it would have rendered the claim 
itself suspicious ; and there is nothing iu 
Section 97 Act VIII of 1859 to prevent 
a suitor from instituting a claim for pos- 
session and afterwards bringing one for rent. 
It is quite possible that a landlord might, 
in the first instance, consider the tenant iu the 
light of a mere trespasser and sue to eject 
him, and afterwards find that he had aright 
of occupancy and so decide on suing him 
for rent ; and it cannot be said that a with- 
drawal (on permission) of the first suit 
under Section 97 would prevent the institu- 
tion of the second. 

Looking to the whole case, therefore, 
whilst we admit that the Judge's decision 
is vague and unsatisfactory, we think there is 
sufficient to show that he decided the case 
on the general facts as proved by the evi- 
dence, and not upon the points urged in 
special appeal. 

We, therefore, dismiss this appeal with 
costs. 



The 11th May 1864. 

Present : 

The Hou'ble C. Steer and E. P. Loviuge, 
Judges, 

evidence— Reoeptlon of dooumants 
(after filingr of plaint). 

Case No. 1341 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by 
the Judge of Bhaugulpo'e, dated the 2oth 
March 1863, reversing a decision of the 
Collector of that District, dated the I4th 
July 1862. 

Mr. F. A, Lopez (Defendant) Appellant, 

versus 

Mr. J. H. Dril)prg (Plaintiff) Respondent, 

Baboos Chunder Madhub Ghose and Kishen 
Succa Mookerjee for Appellant. 
Mr, R. T, Allan for Respondent. 

Act VIII of 18o9 gives a discretionary power to a 
Court to receive documents after filing of plaint* 
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LevingCy J. — The first Court clearly 
declined to act on the khusrah for insuffici- 
ent reasons. The Court ought, offer having 
received the document^ to have disposed of 
it on some good ground, and not capriciously 
rejected it for the very insufficient reasons 
stated. The defect of the judgment is that 
it gives bad reasons. Upon appeal the 
Judge remanded the case for a further in- 
v(BBtigation, telling the Lower Court to 
receive and deal with the <i cument legally, 
not fettering the Court by layin : fl^wn any 
rule for its guidance, but leaving it quite at 
liberty to give weight or not to the paper ; 
and from this order the defendant has ap- 
pealed specially, and we are of opinion that 
there exists no foundation for that appeal. 

The second ground of appeal is clearly 
nntenable, as it simply ruiees the point that 
the Court had no power to receive this 
document, as it was not filed with the plaint ; 
but Act VIII of 1859 gives a discretiouary 
power to the Court, which cannot be con- 
trolled under the circumstances of this case. 
We dismiss this appeal with costs. 



The nth May 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Special Appeal — Damapres — Section 
2 Act VX of 1862 S. C. 

Case No. 1394 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hi/ 
the Judge of Beerhhoom, dated the 1 Zth 
February 1863, reversing a decision of 
the Deputy Collector of that District^ 
dated the 20/A September 1862. 

Maharajah Dheeraj Mnhatab Chand Bahadoor 
(FlaintiiT) Appellant^ 

versus 

Debender Nath Thakoor and others, (Defend- 
ants) and Mr. G. F. Lord, Superintendent 
of the Bengal Coal Company (Ohjector) 
liespondents. 

Baboos Juggadannnd Mookerjee and 
Chuudcr Madhub Ghose for Appellant. 

IHr. Fergus f on and Baboo Banee Madhub 
Banetjee for Respondents. 

The refusal of a Court to award damages under 
Section 2 Act YI of 1862 B. C. is not a ground for 
special appeaL 

Steer, J, — TVhbre a tenant has, without 
reasonable, or probable cause, neglected to pay 



his rents, and to tender or to deposit them, 
he may be subjected to damages under Sec- 
tion 2 Act VI of 1862 of tho Acts of the 
Lieutenant-Governor of Bengal in Cooncil ; 
hut it is still discretionary with the Court to 
give damnges or not. Therefore, if a Court, 
for reasons assigned, does not give dnmagea, 
that fact cannot form a ground for special ap. 
peal ; nor is it a proper ground for special 
appenl,whetht r the Judge was right in hold- 
ing that I lie defendant in this case did not 
withhold h:3 renfs save for reasonable and 
probable cause. What is probable aod 
reasonable cause depends on evidence ; and 
whether that evidence establishes a probable 
and sufficient cause is a matter of fact, and 
not open to special appeal. 

We, accordiagly, dismiss the special appeal 
with costs. 



The 11th May 1864. 

Present : 

The flon'blo W. Morgan and Sliumboonaatli 
Punditj Judges, 

Xyeotment—Section 29 Act Z 
of 1859. 

Case No. 2199 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by 
the Judge of Shahabad, dated the Xbih 
May 1863, reversing a decision of the 
Deputy Collector of Kuxar, dated the 
22nd January 1863. | 

Sheo Ruttun Sing and others (Defendants; 
Appellants^ 
versus 
Phool Koomaree and others 
(Plaintiffs) Respondents, 
Baboo Khettrrnath Bose for Appellanta. 
Baboo Kalee Kissen Sein for Respondents. 

An ejectment by a zemindar without application tit^ 
to the Collector under Section 25 Act A of 1869 u not 
necessarily an illegal ejeciment. Tlie illegality of tM 
ejectment must be entabliahed by evidence. 

Morgan, J. — Wk must remand this case. 
The suit was brought by the plaintiff under 
Clause 6 Section 23 of Act X. 1859, to re- 
cover the occupancy of land from which La 
had been, as he alleged, illegally ejected. 
The plaintiff's case was that his tenure vas 
goozushta pywusta, which is a tenure of » 
permanent nature. The defendant (who wm 
the landlord or zemindar) denied thi8,and8aid 
that the plaintiff's was a shikmee tenure, 
and that on the determinavion of the teoao^y 
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he (the landlord) was entitled to recover 
tlie property. The decree of the Court of 
grst iDStance wns that the tenure was not a 
tenure such as the plaintiff claimed, but a 
shikmee tenure of a determlDable kind, and 
the plaintiff's suit was dismissed. The 
whole matter in dispute there appears to 
have been the nature of the pluintiff^s ten- 
are, the plaintiff contending that he bad 
been ejected illegally, because his tenure was 
one which entitled him to retain the proper- 
ty- 

The Court of Appeal, without determining 
the nature of the tenure, proceeds upon the 



zemindar has used any illegal means to re- 
cover possession, then, possibly, haying failed 
to observe the provisions of Section 25, 
may not be able to resist the present suit. 
We will remand the case for that purpose, 



he 



The 13th May 1964. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Xitmitatlon— Seotion 32 Act X of 
1859. 

assumption thatthere had been an illegal eject- j ^^^^ j^^ ^^^q ^^ ^3^3 ^^^^^ ^^.^ ^ of 1859. 

Special Appeal from a decision passed by 



mentof the plaintiff from the land. The Judge \ 
refers to Section 2^y which provides that a ' 
zemindar or other person in receipt of rent, if 
h requires assistance to eject a cultivator not 
having a right of occupancy^ shall make 
application to the Collector. The Judge holds 
that, the plaintiff having been ejected by 
the defendant without application made to 
the Collector, he was illegally ejected, and 
that therefore he was entitled to a decree to 
recover possession. It is not found that the 
landlord took any illegal measures to eject 
the tenant. If ho was a tenant not having a 
right of occupancy, and the term had expir- 
ed, the landlord had a right to the property 
and might take possession, provided he used 
no improper means to obtain it. The Judge 
in his judgment says ; — ** It was sufficient if 
he (the plaintiff) made out the fact that he 
was in previous possession, and was no longer 
80 at the date of the cause of action." But 
that is by no means sufficient. The plaintiff 
must establish that he was illegally ejected 
from his tenure. Section 25, to which the 
Judge refers, provides only that, if the 
zemiudar requires assistance to eject a 
cultivator, he must apply to the Collector. 
It does not appear here that the Collector's 
assistance was required. If any illegality 
was committed by the defendant in obtaining 
lK)s8es3ion of the property on the determina- 
nation of the ryot's tenure, it must b^ estab- 
lished by evidence. The mere fact that the 
plaintiff no longer possesses what he once 
possessed, is insufficient to show that he has 
been " illegally ejected." 

We reverse the judgment of the Lower 
Appellate Court and remand the case, in or- 
der that the Judge may try whether the plaint- 
iff has been illegally ejected from the land. 
In order to ascertain this, it may be necessary 
to enquire whether the tenure is a goozusluta 
pywusta tenure, as the plaintiff alleges, or 
ivhether it is a determinable tenure. If the 



the Officiating Judge of the 2i'Pergun' 
nahsy dated the Zrd February 1863, 
affirming a decision of the Deputy 
Collector of that District^ dated the 2Aih 
October 1862. 

Ranee Kashishuree Dossee and others (De- 
fendants) Appellants, 

versus 

Ram Sagur Singh (Plaintiff) Respondent. 

Baboo Hem Chunder Banerjee for 
Appellants. 

Mr. R. E. Twidale for Respondent. 

Where a suit was brousfht within 3 years from the 
passing of Act X of 1859 for arrears of rent of 1266 to 
1268 and 3 months of 1269, — Held that the suit was 
not barred by limitation under Section 32 , and that the 
claim for the arrears of 1266, which were not due till 
1267, was in time, though that was a period preceding 
the passing of the Act. 

Steer, t/. — -The plaintiff sued for arrears 
of rent from 1257 to 1269, and the Lower 
Court has decreed them in his favor. 

The point in special appeal is the applica- 
tion of the rule of Limitation to the plaint- 
iff's claim, as laid down in Section 32 Act X 
of 1859. 

The suit was instituted on the 31st July 
1862 ; and by Section 32 Act X of 1859 any 
arrear due at the passing of the Act, t. 6., 
on the 29th April 1859, ought to have been 
sued for within 3 years from that date. A 
question was raised as to whether the plaint- 
iff was not entitled to some of the arrears 
which were due prior to the 29th April 
1859, but the pleader for the plaintiff gave 
up this point, as well as all the claim of rent 
due at the above date. 

The arrears due subsequent to the 29th 
April 1859 sued for are those of 1266, 1267, 
1268, and 3 months of 1269, in all 3 years 
and 3 months ; aud we have to consider 
whether 3 months of this claim, thi^t is, tbft 
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first 3 moDtlis of it, is not barred by reason 
of the suit not having been instituted for 
them within 3 years from the passing of 
the Act. 

The law says that ** suits for the recovery 
*' of arrears of rent shall be instifiited 
** within 3 years from the last day of the 
*' Bengal year in which the arrear claimed 
** shall have become due."* 

Now, the arrears of 1266 were not due 
till 1267 ; and if from 1267 the terra of 3 
years has not more than expired before the 
suit is brought, the claim for the arrears of 
1266 is in time, though that is a period 
preceding the passing of the Act. There- 
fore, this suit which was brought within 
that period is in time, and the plaintiff is 
entitled, there being no question that the 
rents are in balance, to a decree for the rents 
of the entire 3 years and 3 months for which 
his suit is brought. 

We, accordingly, modify the judgment of 
the Lower Court, and decree to the plain tilF 
the rents in arrears for 1266, 1267, 1268, 
and 3 months of 1269, as sued for, with 
interest ou each year's rent at 12 per cent, 
from the expiration of each year, and a like 
rate on the 3 mouths of 1269, and costs in 
proportion. 



The 16th May 1864. 

Present : 

The Hou'ble C. Steer and E. P. Levinge, 
Judges. 

Case No. 1391 of 1863. 

Xiimitatlon'- Section 1^0 Act X of 
18S9— BiBtraint. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Beer- 
hhoom, dated the 23rd February 1863, 
reversing a decision of the Moonsiff of 
that District, dated the \Zth June 1862. 

Pran Kissen Roy and others (Defendants) 
Appellants^ 



Kistomonee Debea and others ( Plain tiifa) 
Respondents. 

Baboo Kishen Sukha Mooherjee for 
Appellants. 

Baboo Tarucknath Sein for Respondents. 

Where s zemindar distrains the crop of a piece of 
land, and two different parlies each claim to be the tenant 
of it, neither of them is barred by the limitation laid 
down in Section 140 Act X of 1 859 which only applies 
to the case of two rival zemindars olaiming the rent of 
the. i^me- piece of land. 



Steer, J, — It appears that one Oreeth 
Chnnder, a putneedar, distrained the crops 
of Kistomonee and others and realized his 
rents. Pran Kissen and Neel Mad hub mode, 
it is said, some opposition, but without any 
effect. 

They then brought a suit, so it is again 
said, under Section 140 Act X of 1859, to 
contest the distraint on the ground that the 
lands, the crops of which had been distrained, 
had been sohi to them previously by Kisto- 
monee. 

How the Collector came to entertain snch 
a suit under Section 140 Act X of 18.59, ic 
is not eac^y to reconcile with the facts m 
above stated to us ; but he did entertain the 
suit, went into the question whether Kisto- 
monee did in fact sell the lands to Pran 
Kissen and Neel Mndhub ; and finding oq 
that fact against the latter, ho dismissed their 
suit. 

On appeal this decision was affirmed by 
the Judge. 

The present suit is brought in the Civil 
Court by Kistomonee on the allegation that 
Fran Kissen and Neel Madhub, who held the 
mortgage of the lands, now falsely assert that 
they bought them of her out and out, and oa 
this allegation refuse to give her possession. 

Pran Kissen and Neel Madhub reply that 
they hold the lands under a bill of sale made 
to them by the plaintiff. 

The first Court found that there had been 
a nominal sale between the parties, but no 
money passed under it. Not regarding it, 
then, as a sale, the Court decreed the suit 
in favor of the plaintiff Kistomonee. 

The defendants Pran Kissen and Neel 
Madhub appealed to the Principal Sudder 
Ameen, who, referring to the suit between the 
same parties before the Collector, remarks :— 
** It is evident that the assertion of purchase 
" by the defendants was, on the 6th January 
" 1860, overruled by the decision of th« 
" Deputy Collector, which decision in tp- 
" peni was upheld by the Judge of this 
<< zillab, and the defendant Neel Madhub 
*^ having failed within the tifBC prescribed 
" by Section 140 Act X of 1859 to contest 
'* the said summary decision, it has become 
" final. The allegation of purchase bj 
*' Neel Madhub is therefore necessarily in- 
*^ admissible." 

This judgment evinces a strange mis- 
appehension of the law on the part of the 
Principal Sudder Ameen. Section 140 Act 
X of 1859 contemplates the cnse of two 
rival zemindars, claiming the rent of th« 
same bit of laud. In such a case, if the 
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Collector decides that the rent properly 
belongs to Aj and B does not bring his suit 
toeatablish his title to the rent of the laud 
within one year from the date of the deci- 
sion, his remedy wuuld, by the above Section, 
be lost But in ihe present case, there 
never was a question between two rival 
zemindars who each claimed tlie same rent 
for the same bit of laud ; but the question 
involved concerned two parties, who each 
asserted a right of being regarded as the 
tenant of the same bit of land ; and whether 
bj any mistake of fact or law, their case 
was dealt with by the Collector as one 
coming under the provisions of Section 140 
Act X of 1859, the fact of the Collector 
assuming jurisdiction where he had none, 
cannot bar the right of suit of either party 
who seeks to establish in the Civil Court 
the question of ownership. Where two 
zemindars claim the ownership of the land, 
the crops of which have been distrained for 
rent, the zemindar who is declared not to 
heentiiledby the Collector, must, under Sec- 
tion 140, sue to establish his right in the 
Civil Court within one year from the date 
of the decision. But where a zemindar 
distrains the crop of a bit of land, and two 
different parties each claim to be the tenant 
of it, neither of them is barred by the limit- 
i^ioo laid down in Section 140, for the Sec- 
tion is altogether inapplicable to them. 

The case must therefore be remanded to 
the Principal Sudder Ameen to try the ques- 
tion whether there has been in fact any sale 
I of the property in suit between Kistomonee 
I on one side, and Pran Kissen and Neel Ma- 
f dhab on the other, and for disposal accord- 
ingly. 



The 19th May 1864. 

Present : 

The Hon'ble J. P. Norman, Officiating 
Chief Justiccy and the Hou'ble F. B. 
Kemp, Judge, 

L Farmaiient Settlement (Date of— re- 
■ ferred to In Sections 3 d^ S Act X 

^ efl899). 

Case No. 289 of 1862 under Act X of 1859. 

\ Special Appeal from a decision passed by 
the Judge of Midnapore, dated the SOlh 
November 1861, affirming a decision of 
the Collector of that District, dated the 
M August 1861. 



Mussamut Poran Bebee (Defendant) 
Appellant, 

versus 

Sedee Nazir Ally Khan (Plaintiff) 
Respondent, 

Baboos Unnoda Pershad Banerjee, Dwar* 
hanath Mitter, and Onoohool Chunder 
Mookerjee for Appellant. 

Baboos Rally Mohun Doss, Banee Madhub 

Banerjee, and Kishen Mohun Mookerjee, 

and Moonshee Ameer AH forEespondent. 

*^ The timeof the Permanent Settlement" mentioned ia 
Sections 3 <& 4 Act X of 1859, was held to be the date 
of the Permanent ' Settlement of the Provinces of 
Bengal, Bohar, and Orissa referred to in Re^i^alation I. 
1793, und not the date of the actual settlement of a 
particular zemindary with the owner thereof. 

Norman, C, J. — In this case, which had 
been remanded by Sir Barnes Peacock and Mr. 
Justice Kemp in March 1863, the plaint- 
iff sued to enhance the rents of certain lands 
formerly pykan, but resumed by the Go- 
vernment and granted to the ancestors of 
thp defendant in 1797 by a pottah which the 
Lower Courts find to have been granted by 
the Collector for the Courts of Wards at a 
jumma of rupees 165. The Rajah plaintiff 
being at that time an infant, the settlement 
was made by the Government with him as 
zemindar in 1208 i. e. A. D. 1801, The 
Jud^e having held that the plaintiff was en- 
titled to enhance, the defendant objected 
before us. 

First, — That the rent having been fixed be- 
fore the actual settlement with the zemindar, 
the plaintiff is precluded from enhancing 
by Section 4 of Act X of 1859. 

But we are of opinion that ** the time of 
the Permanent Settlement*' mentioned iu 
that Act must be taken to be the same as 
that referred to in Section 3, and is the date of 
the Permanent Settlement of the Provinces 
of Bengal, Behar, and Orissa referred to 
in B.egulation I of 1793, and not the date of 
the actual settlement of the particular zemin- 
daree with the owner thereof ; and therefore, 
that, as the rent was fixed in this case 
subsequently to the date of the Permanent 
Settlement of those Provinces, it is liable to 
enhancement. 

Secondly. — It was contended that the lands 
in respect of which the rents were payable 
were not settled with the zemindar as part of 
hiszemindaree, but only the jumma or rent of 
rupees 165 payable in respect thereof, which 
was settled as part of a large jumma of rupees 
4,610, and was assigned to the zemindar iu 
trust to collect the same and thereout to 
maintain pykes and ghatwals. 
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But, on a careful examination of the kuboo- 
leutB and dowls, we find nothing to show that 
these lands are excepted from the settlement 
of the zemindaree of Midnapore. The alleg- 
ed exception amounts to no more than that 
the Government say ** of your total old jum- 
mah or gross rental of rupees 1,11,796, ru- 
pees 85,000 are to be paid to us. rupees 4,610 
for the maintenance of 1,719 pykes and 
ghatwals, and the residue, rupees 22,186, 
shull be remitted on various grounds." 

The appeal is, therefore, dismissed with 
costs and interest. 



The 19th May 1864. 
Present : 
The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge* 

Section 77 Act X of 185^ — Xnter- 
venor. 

Case No. 2986 of 1863. 
Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
20th August 1863, reversing a decision 
of the Moonsiff of Kandt/y dated the 2Zrd 
July 1863. 

Syed Mehdee AH Khan (Plaintiff) 
Appellant^ 

versus 
Doorga Doss Shidanto and others (Defend- 
ants) and the Nawab Nazim of Bengal 

(third party) Respondents. 
Mr, R. T. Allan and Bahoos Obboy Churn 

Bose and Chunder Madhub Ghose for 

Appellant. 
Baboos Kishen Kishore Ghose, Sham Lnll 

Mitter, Sreena th Doss, and Huro Kaliee 

Ghose for Respondents. 
Where the ricbt to receive the rent is not disputed 
in a suit bet^elo the landlord «id the tenant, the event 
upon which Section 77 Act X of 18o9 gives a third 
party the right to intervene does not arise, 

Norman, C. J.— This ip a suit for the 
rent of 1270. The ryot did not deny the 
right of the plaintiff to the rent, but pleaded 
poverty, and alleged that he had paid some 
rent to the Nawab Nazim of Bengal during 
the year 1269. The Nawab Nazim then 
claimed to intervene under Section 77 of Act 
X of 1859. The Moonsiff of Chowkee 
Kandy, Baboo Khetteimohun Hattee, very 
properly gave the plaintiff a decree; but 
the Judge, on appeal by the Nawab Nazim, 
reversed this decision, holding that the 
plaintiff was not in possession, and that the 



plaintiff had admitted that the claimant had 
realized rents during the past year. 

We are of opinion that his decision was 
erroneous. The right to receive the r9nt 
was not disputed in the suit be tureen the 
landholder and the ryot, and therefore the 
event upon which Section 77 gives to the 
claimant a right to intervene never arose. 
We therefore reverse the decision of the 
Judge and affirm that of the first Court with 
costs and interest. 

It is not necessary to go into anotlier 
point taken, that, as the suit is for an amoant 
under 100 rupees, there is no appeal. 



The 21 st May 1864. 
Present : 

The Hon'ble C. Steer and E. P. Levioge, 
Judges* * 
Rigrlit of ocoupancy— Bab*lesflee. 

Case No. 20G8 of 1863 under Act X of 
1859. 

Special Appeal from a decision pasted 
by the Officiating Judge of Nuddea, 
dated the 2Srd April 1 863, reversing a 
decision of the Deputy Collector of that 
District, dated the 14M February 1863. 
Mr. D. N. Gilmore (Plaintiff) Appellant, 
versus 
SurbesBuree Dassee and others (Defendanis) 
Respondents. 

Baboo Juggodanund Mooherjee for 

Appellant. 

Moulvie Murhumut Hossein for 
Respondents. 
A sub-lessee from a ryot having a'right of occupan'7 
can gain no right of occupancy for himself UDd«c 
Section 6 Act X of 1869. 

Steer, J, — This is a suit under Clause 6 
Section 23 Act X of 1859 to recover posses, 
sion of land from which the pi uintiflf alleges 
he has been illegally ejected by the person 
entitled to receive rent for the same. 

That person is, we find, a mere tenant 
himself, paying his rents to the zeiniodar ; 
and the plaintiff holds his lands from him. 
The plaintiff is therefore a sub-lessee from « 
ryot having a right of occupancy, and he 
has acquired, in such a position, no riglit of 
occupancy for himself. Tliis is clear from 
the latter part of Section 6 Act X of 1859, 
and it has been laid down as law by the 
Chief Justice in the leading case of James 
Hills vs. Issur Ghose, where it ia stated 
** that a ryot who gains a right of occupanc/ 
\ '' by Section 6 is not precluded from 
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'' determimog the tenancy of another ryot to 
*< whom he may have sub-let, and who, by an 
«<occapation of 12 years, gains no right of 
**oecapaaoy against him." 

These were not the gronnds exactly on 
which the Lower Court dismissed the plaint- 
HTs Biiit ; hut the order of dismissal was right, 
tsd wa reject the special appeal with oosts. 

The 21 St May 1864. 
Present : 
The Hon'ble J. P. Norman, Officiating 
Chief Justice, tnd the Hon'ble F. A. 
Glover, Judge^ 

1iwtBM^em~-UectUim Z Aot VX of 1862 

B.O. 

Case No. 2115 of 1863. 

Special Appeal from a decision passed by 
(hi Judge of Backergunge^ dated the 28M 
Aftril 1863, affirming a decision of the 
Deputy Collector of that District, dated 
the 2ith August \iS2, 
Gopai Lai Thakoor (Plaintiff) Appellant, 
versus 

Mihomed Kadir and others (Defendants) 
Respondents, 

Uu B. 7. Allan and Baboo Rally Mohun 
Doss for Appellant. 

Baboos Hem Chunder Banerjee and Romesh 
C&under Mitter for Respondents. 

Under Section 2 Act YI of 1S63 B. O, it Is discre- 
timry ia the Judge to award dftmagcs. 

Glover, J. — This is an appeal on the 
qQestion of damages. Special appellant 
nuDtoins that the Lower Appellate Court 
Was bound to apply the provisions of Section 
2 Act YI of 1862, and award damages 
against the recusant ryot. The wording of 
the Act makes it clearly discretionary in the 
Judge to award such damages : and under 
the circumstances^ and as it was lawful for 
the Jad^e to give damages or not as he 
thought fit, and as we see that he did exer- 
cise his judgment in the matter, no ground of 
tpeciftl appeal arises. Dismissed with costs. 

The 30th May 1864. 

Fresent : 

The Hon'We C. Steer and E. ?. Levinge, 
Judges. 

Beetion 77 Aet X of 1859 — 
Xntervenor. 

Cms No. 2391 of 1858 under Aot X of 1859. 

iipm^l Appeal from a decision passed by 

rtf dd4Hifii^ckl Ji$(fge of ^^ruiif 4ated the 



16th May 1863, reversing a decision of 
the Deputy Collector of that District, 
dated the 26th November 1862. 

Bebee Noor Jahaa (Defendant) Appelant, 

versus 

Mutty Lall Sahoo (Plaintiff) Respondent, , 

Baboo Kishen Succa Mooherjee for 
Appellant. 

Baboo Kallee Kishen Sein for Respondent. 

AccordinsT to Section 77 Act X of 1859, in a suit for 
rent in which m third party intervenes, the only 
question for decision is whether the plaintiff or the 
interveaor if in the actual receipt and enjoymeat of tUa 
rent. 

Steer, J. — Thb plain tiff sued a ryot for 
rent. The ryot did not appear, but a third 
party intervened, and the case became one ro 
which the provisions of Section 77 Act X 
of 1859 applied. The point, then, wliiuli 
the Judge had to decide was the question 
whether the plaintiff or the third party wad 
in the enjoyment of rent There may bo 
no question as to the plaintiff's right as u 
cO'Sharer of the estate to receive his shara 
of the rent ; but where it is alleged, as it 
has been in this case that, by a private 
arrangement, the third party is in the receipt 
and enjoyment of the rent, the only ques* 
tion to decide is whether the plaintiff or tha 
third party has received the rent. 

The Judge has decided the case on q«iite 
another principle. Considering that the 
plaintiff is a co-sharer, and considering that 
the third party gave no reliable evidence of tha 
partition which, he said, had been made be^ 
tween him and the plnintifi^ the Judge . 
thinks the plaintiff entitled to a decree for 
the rent ; but in a case for rent, as already 
observed, the actual receipt and enjoy niei^ 
of rent is the only point for enquiry ; and 
the Judge ought, therefore, to have confiaed 
his enquiries, as the first Oourt had properly 
done, to the ascertainment of this polul 
alone. The first Court found as a fact tha| 
the plaintiff was not in possession, and (ho 
Judge does not displace this finding. Th» 
plaintiff not being in possession, he has n&^ 
title iu this aclion to the rent ; and wo ac- 
cordingly consider the jadgmeBt of the first 
Court to be perfectly correot, and the Ju:)ge*a^ 
decision to be inoorreet. In. this view we, 
uphold the first Court's deeiiioBi, and reverse, 
tile deeisionof the Jud^, wMJi oasts against 
the plaintifl^ apeeial retp^^dl^t. . . 
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The 30th May 1864. 

Present : 

The Hoo'ble C. Steer and E. P. Levinge, 
Judges, 

Snbanoement— ' BCidcUeineii. 

CnseNo. 11 of 1864 under Act X of 1859. 

Regular Appeal from a decision passed by 
Mr, R. T, Sevestre, Deputy Collector 
of the 24'PergunnahSf dated the ISth 
October 1863. 

Jadub Cbunder Hnldar (Defendant) 
Appellant, 

versus 

Ishoree Luslikiir and others (Plaintiffs) 
Respondents. 

Baboos UtinodaPersad Bannerjee and Sree- 
nauth Doss for Appellant. 

Baboos Dwarkanath Mitter and Kadernath 
Muzoomdar for Respondents. 

▲ middleman is liable to enhancement when the pro« 
dactive powers of hb land have been increased other- 
wise than by the apcncy or expense of the ryot. Two- 
thirdii was held to be a fair proportion of the surplus 
profits of the land to be awarded to the landlord. 

Levinge^ «/.-^This case was remanded by 
the High Court by order dated the 14t.h May 
1863, with the following observations : — 
•* In the matter of rates, the defendant avers 
tliat they ran^^e from a maximum of Rs. 5 
to a minimum of Rs. 2 ; the plaintiffs 
from Rs. 2-10 to Re. 1-10 per beegah. The 
Deputy Collector, without recording any rea- 
sons for so doiog, assumes the Government 
jummabundee rates, with half as much again 
added to them, to be fair and equitable rates. 
We consider that the value of the produce 
and the productive powers of the soil have 
been undoubtedly increased by the erection 
of an embankmenton the partof Goveruinent, 
and the plaintiffs must therefore pay a fair 
and equitable increase in the rates hitherto 
paid by them. We therefore remand the 
case in order that the Lower Court may 
<lecide the case with reference to the above 
remarks, and fix the rate upon some better 
data than the arbitrary one assumed. 
The rates prevailing in the neighbouring 
kh&s roehals for lands of a similar descrlp- 
tion and enjoying similar advantages, will 
fgrm a good guide to the Lower Court in 
fixing what is a fair and equitnble rate." 

In accordance with, the order of remnnd, 



the Deputy Collector has passed the decision jtlie Court no guide in this case, in fizin! 
now under appeal, and has found, having 
regard to the above instructions, that tlie 
average rent per beegah of paddy land 
is Rs. 4-3-6, aad that finding we. uphold. 



He has further found that the ryot, 
according to the jummabundee rate, hai 
to pay at present Re. 1*13-6 per beegah, 
leaving Rs. 2-6 gain or profit on each 
beegah which the ryot receives froin the 
under-tenant. But in point of fact, tho 
plaintiff^paysat the '* hustabood," a trifling 
lower rate than the jummabundee, making 
a slight difference in tho total jnmma men' 
tioned in the jummabundee. The Deputy 
Collector has only increased the rent to be 
paid to the zemindar, the defendant^ for tho 
paddy land, by the sum of 4 annas per 
beegah, thus giving to the zemindar a frAction 
less than Rs. 2-1-6 per beegah, and allows 
the plaintiff to retain something over Rs. 2-2 
profit derived from the under-tenurea, 
in our opinion Altogether out of proportion 
to what the landlord is entitled to receive 
and the middleman to retain. We are left 
without a guide in fixing what proportion of 
the profits we should award to the defendant, 
the zemindar, inasmuch as tho plnintiff is a 
middleman. The Deputy Collector finds 
that the actual cultivators of the soil are tbe 
under-tenants, that is, tenants to the plaint- 
iff. The defendant took this land in farm 
from tho Government after the occupancy of 
the plaintiff as ryot, the plaintiff* not having 
been restricted from sub-letting to cnltirat- 
ors. Act X of 1859 recognizes difiereut 
classes of ryots, as appear by reference (o 
the 17th Seciion of the Act, and the class 
to which the plaintiff belongs appears to be 
simply that of middlemen, or ryots who do 
not cultivate tho land which they hold direct I 
from their landlords, but sub-let it to tliaj 
actual cultivators, and receive Aom themii 
clear and certain sum as profit or rent. 

The plaintiff in this case is clearly liahle Ui 
have his rent enhanced under the provision! 
of the ab(»vementioned Section, as the pro- 
ductive powers of the land have been in- 
creased otherwise than by the agency of 
expense of the ryot, viz. by the Govern- 
ment improvements. This is established hf 
the evidence in the case, the finding of tli* 
Deputy Collector, and the decision of thil 
Court under the order of remand. It appenr* 
that many individuals belonj^ing to the earn* 
class of ryots as the plaintiff*, are to he found 
holding land in the neighbouring Govern; 
ment khas mehals ; but unfortunately tir 
rents they pay to their landlords aff'^rd to 



:tli« 

rent the plaintiff shoulil pay to the defendant, 

inasmuch as, although their lands have beea 

improved, their rents have not been enbanc- 

I ed. If their renU. had been raised, and the 
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amoout thus fixed been acquiesced iu, timt 
nte would have afforded the Court a data 
open which to fix the plain tifTa rent, as ap- 
pears by reference to the 2nd Clause of the 
17th Section of Act X., inasmuch as the fact 
of Uie prevailing rates paid by the same 
ciois of ryots for land of a similar descrip- 
lion with similar advantages in the places 
Adjacfiot, affords a good ground for raising 
the plaintiff's rent, and this appears to have 
been the criterion for raising the plaintiffs 
rent contemplated by this Court under the 
order of remand. 

We have endeavoured, by a postponement, 
to get the parties to compromise their differ- 
ences, and to agree to a fair and equitable 
rate of rent and make their own contract ; 
bat having failed to get the parties to agree, 
we are bound to pass a decree in this case 
tmending the decision of the Deputy Collect- 
or, being satisfied that it is inequitable to 
ftllow so large a share of the- profits of the 
land to remain with the plaintiff. We think 
it bat fair to award to the landlord two-thirds 
of the surplus profit that remains after deduct- 
ing the rent hitherto paid per beegah . We 
accordingly hold that the plaintiff is liable 
to pay that increased rent per beegah. By 
allowing two-thirds of the profit on all the 
land to the zemindar, we affirm the Deputy 
Collector's finding that no drawback is to be 
allowed for the remaining description of 
land otlier than the paddy land which, he 
has found, alone admits of a drawback ; the 
rent in future payable by the plaintiff will 
be increased in the above proportion of two- 
thirds on all the land, taking the profits on 
tiie different species of land to be concla- 
fiively found to amount to the sums set 
forth in the different memos, attached to the 
Deputy Collector's finding. The plaintiff 
will pay all costs. 



Noudoe Dass and others (Plaintiffs) 
Appellants, 

versus 

Shah Baboo Tewaree Lnll and others 
(Defendants) Respondents, 

Baboo Gopeenath Mookerjee for Appellants. 

Baboo Kales Kissen Sein for Respondents. 

In a suit for a pottah, the ryot must prove that he 
holdd the land in rdnpect of which he aoeksa puttah. 

Steer f J, — The plulnciff, alleging that he 
was the ryot of a certain piece of land, sued 
the defendants for a pottah. The Court of 
Appeal below has found, as a fact, that the 
plaintiff has given no reliable evidence that 
he ever cultivated the lands, and it accord- 
ingly rules that he is not entitled to a 
pottah. 

It is urged in special appeal that proof 
that the plaintiff cultivated the lands is not 
necessary to entitle him to a pottnh. But 
this is a mere idle objection. What the 
Judge means is that the plaintiff has failed 
to show that the lands for which he seeks a 
pottah, form any holding to which he as ryot 
has any title. Proof that he held the lands 
for which he applies for a pottah being cer- 
tainly necessary, and such proof not having 
been given to the satisfaction of the Lower 
Court, there is no ground for disturbing the 
judgment. The special appeal is accordingly 
dismissed with costs. 



The 31st May 1864. 
Present : 

The Hon'ble 0. Steer and E. P. Levinge, 
Judges. 

Suit for pottah— Bvldenoe. 

Case No. 2438 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by 
the Additional Judge of Sarun^ dated 
the 16/A May 1863, reversing a decision 
of the Deputy Collector of that District, 
dated the 2Sth November 1862. 



The 31st May 1864. 

Present : 

The Hon'ble G, Campbell and F. A. Glover, 
Judges, 

Section 17 Aot X of 1859 — BnlianGe* 
ment— Ricrl&ta of occupancy. 

Case No. 1 1 12 of 1863 under Act X of 18^9. 

Special Appeal from a decision passed by 
the Otficialing Additional Judge of Nud» 
dea, dated the 26th January 1863, rnodp- 
fying a decision of Mr, H. S, Thompson, 
Judge of the Small Cause Court of 
Bowgong^ with powers of a Deputy Col* 
lector, dated the 26ih August 1862. 

Noor Mahomed Mundul (Defendant) 
Appellant, 

versus 

Hurriprosonno Roy (Plaintiff) Respondent, 

Baboo Anund Chunder Ghosal for 
Appellant. 

Baboo Chunder Madhub Ghose fat 
Bespoadeut. 
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Section 17 Act X of 1859 does not say that in every 
case the rate of rent may be raiaed to the prevHiliug 
rate, bat ouly that the rent shall not be raised except 
on some one of the gronnds specified. Tbat Section must 
always be read with reference to the general prorision 
of Section 6 that the rent of a ryot having a right of 
occupancy shall not be more than is fair and equitable ; 
and in considering what is fair and equiuble, the ryot 
should not be called upon to p ly t> the landlord, under 
the name of rent, what is in fact not rent, but the pro- 
dace of his own labor and capital sunk in the land. 

Campbelif J. — This was a suit by a put- 
needar for euliaQced rent oo several grounds, 
but eventually the cnse turned on one 
ground, viz, that the rent previously paid 
wns below the ratre payable by ryots of the 
snine class for similar land in places adja* 
dent. The ryot pleaded a mokururee pottah, 
and a denial of the prevailing rates alleged 
by plaintiff. 

The Judge of the Court of first instance 
decided that there was no mokururee pottah. 
With respect to the prevailing rate, he made 
tnuch careful local inquiry. He found cer- 
tain rates to have been settled as the re- 
sult of suits regarding neighbouring laud of 
a similar quality, and adopted those rates. 
But inasmuch as his local enquiry had shown 
that *< the land was originally junglebooroe 
ond was brought into cultivation by the ryot 
at great labor and expense," he considered 
that part of the productiveness was due to 
the labor and capital of the ryot so sunk, 
and on that account he deducted one-third 
from the rates payable by ordinary ryots. 

In appeal tjie Special Commissioner thought 
that the first Court had rightly found the 
prevailing ratecr, but he disallowed the de- 
duction of one-third, saying no more than 
^' there is no ground whatever for deducting 
one* third." 

In special appeal appellant urges that the 
first Appellate Court has come to no finding 
on the alleged mokururee pottah ; that the 
rates found are not those of immediately 
adjacent and similar lands, but those of 
Other villages on the other side of a river ; 
and that the deduction of one-third is fair 
and equitable. 

We do not find that the mokururee pottah 
was urged in the first appeal, and therefore 
no finding was necessary. 

Although the lands on which the prevail- 
ing rates were found are in other villages 
than the defendant's (the evidence regarding 
the lands immediately a^'aceut was very 
conflicting, and rejected as worthless), it 
seems to us that the Special Commissioner 
Jhas found as a fact that these rates were paid 
^* 6y oihMT ryots toiih. rights of occupancy in 
ike immediate migkbeurkood ;" and looking 
also to tho oarefal and exhaustive enquiry 



by the first Court on this point, we cauuot 
doubt that so far the requirements of tbs 
law are sufficiently met. 

But, in altogether rejecting the groaad of 
abatement in the particular cose on aocoBat 
of the labor and capital sunk by the ryot, ws 
are clearly of opinion that the Special Con- 
missioner was wrong. 

It may well be doubted whether a ryot, 
who hns taken a junglebooree lease, sad 
at his own expense has cleared the land, 
can be considered to be a ryot '' of the same 
class" as a ryot who has incurred no soch 
expense within the meaning of Section 17. 
But independently of the question of class, 
it is most essential to observe that Sectloo 
17 does not say that in every case the rets 
of rent may be raised to the prevailiog rats, 
but ouly that the rent shall not be raised 
except on some one of the grounds speci- 
fied. There may be cases in which the rent 
is not equal to the prevailing rate, and in 
which there are still special reasons why it 
should not be raised. In fact, Section 17 
must always be read with reference to the 
general provision of Section 5, that tlie 
rent of a ryot having right of occuptscy 
shall not be more than is fair and equttablSi 
And in considering what is fair and equitable, 
no consideration demands greater attention 
than this, that the ryot shall not be called 
on to pay to the landlord, under the name of 
rent, what is in fact not rent but the pro- 
duce of his own labor and capital sunk in 
the land. That principle is expressly recog- 
nized in one of the Clauses of Section 17, 
and must, we think, under the general pro* 
visions of the Act and of the ordinary law 
of the country, be applied to all cases of oc- 
cupancy ryots. As Mr. Justice Sbumboo* 
nath Pundit has observed in a late paper, 
" when fair and reasonable rates are to be 
fixed by a Court of Justice, any increase io 
value created by the agency or at the ex- 
pense of the ryot must, as a matter of course 
be taken into consideration/' 

We think that the Special Commissioner 
has overlooked this principle. We therefore 
remand the cabe, in order that the firat Ap- 
pellate Court may decide whether the facts 
are as found by the first Court, •*. e. whether 
in truth !he land was reclaimed and rendered 
productive by the labor and at the expense 
of the ryot, and, if so, whether one- third of 
the rales paid by other ryols fairly represents 
the increased value due to the agency aud ex- 
penditure of the ryot. If so, the decision 
of the Court of first instance abouid be 
affirmed. The costs will follow the result. 
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The 1st June 1864. 

Present * 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 

OiBtralnt of Crops. 

Case No. 2822 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hy Mr. 
A, Hope, Ogiciating Judge of Hooghlyy dated 
the Uh July 1863, modifying a decision of 
Moulvie Hamidool Huq, Deputy Collector of 
Amptah, dated (he 22nd April 1863. 

Mohinee Dossee and others (Defendants) 
Appellants^ 

versus 

Bam Coomar Kurmokar (Plaintiff) Respondent, 

Bahoo Otool Chunder Mookerjee for Appellants. 

Bahoo Mohejidro Loll Shome for Respondent. 

A landlord cannot distrain crops for arrears due, no*" 
from the tenant, but from another person not in posses- 
sesion and who did not cultivate the crops. 

lochj J. — Plaintiff in this case, who is a 
tenant, sued for confirmation of possession and 
damages for illegal distraint of crops. The 
defendant answered that the lands had been in 
the possession of the plaintiff; that he gave 
them up; and that defendant settled with 
another ryot to whom he gave possession, and 
he had distrained the crops on account of the 
arrear due by his new tenant. 

It was proved that plaintiff never gave up 
the lands ; that he cultivated the crops which 
had been distrained, and the first Court gave 
a decree confirming his possession and damages 
for the illegal distraint. This order, as re- 
gards damages, was confirmed by the Appel- 
late Court ; but so much of the decree as was 
confirmatory of possession was anulled on the 
ground that under Act X of 1859 a tenant 
in possession could not sue for a declaration of 
posseBsion. 

The defendant, zemindar, in special appeal 
nrges that, as an arrear of rent for this land 
was due, he was entitled to distrain. Had 
the arrear been due from plaintiff, the tenant 
in possession, he would undoubtedly have had 
a right to distrain, but certainly not for an 
arrear alleged by him to be due from another 
pMty not in possession of the land, and who 
^ not cultivate the crop, and whom he chose 
to set up to suit his own purposes. We see no 
fround for interfering with the decision of 
the Lower Court, and dismiss the appeal with 



The 2nd June 1864. 

Present : 

The Hon'ble .7. P. Norman, Officiating Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge. 

Right of oooapancj— Farmltigr lease. 

Case No. 2177 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr. 
Rivers Iho/npson, Officiating Judge of Nud- 
dea, dated the bth May 1863, affirming a 
decision of the Deputy Colhctor of that Dis- 
trict, dated the \ 4th February 1863. 

Mr. D M GQmore (Plaintiff) Appellant, 

versus 

Sreemunt Bhoomick and others (Defendants) 
Respondents, 

Bahoo Amhotosh Dhur for Appellant. 

Moulvie Murhumut Mossein for Hespondents. 
A ri^jht of occupancy under Section 6 Act X of 1859 
cannot be acquired by holding ander a farming lease 
which has expired. 

Norman, C. J, — Mr. Oilmohr appears to 
have held under a farming lease, which has 
expired, from 1262 to 1267. He acquires no 
title under Section 6 of Act X of 1859 by 
holding under such lease. On the contrary, 
one of the implied terms of such a holding 
would seem to be that, at the expiration of 
the time, the tenancy should come to an end 
and quiet possession of the land be restored 
to the landowner. 

There is no ground for the appeal, which 
is dismissed with costs and interest. 



The 7th June 1864. 

Present : 

The Hon'ble C. Sreer and E. P. Leviuge. 
Judges. 

Rig'ht of oooupanoy— Sub-tenant. 

Case No. 2605 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy 
the Judge of Tip perah, dated the \7th 
June 1 863, reversing a decision passed by 
the Deputy Collector of that District, 
dated the 21 th April 1863. 

Jummeeuttunnissa Bebee and others 
(Defendants) Appellants^ 

versus 

Noor Maliomed (Plaintiff) Respondent, 

Baboo Romesh Chunder Mitter for 
Appellants. 

No one for Respondent. 
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A riprl»t of occupancy under Section 6 Act X of 1869 
cannot be acquired by a ryot holding over for more than 
12 years after the expiration of a lease for a term under 
a ryot having a right of occupancy. 

Levinge, J. — This whs a suit under Act 
X uf 1859 by the (>luiiktiff, t'jot, alleging a 
right of occupancy aud t^ dispossessiou of 
the zemindar who was a purcliaser at an 
auction sale for arrears of revenue. Tiie 
plaiutitf complained of the defendant 
granting a pottnli of his liolding to another 
person in derogation of his right of occu- 
pancy ; and the question to decide in the 
suit is, Has tlie plaintiff, under the acts 
proved in this case, a right of occupancy ? 

It hns been found as a matter of fact that 
the plaintiff occupied the land under a 
pottah dated 1258 for four years certain as a 
ryot under a ryot haomg a right of 
occupancy, and from the year 1261 under 
a pottah granted by the izaradars of the 
former zemindar, and which pottah has 
not yet expired. The first Court lield that 
these facts and such an occupancy gavt* no 
right to the plaintiff to maintain his suit. 
The second Court reversed that decision on 
the ground that, as the plaintiff showed 
an actual occupancy for more than 12 years, 
this gave him a right unless displaced by 
bis zemindar, which the Court considered 
the zemindar failed to do. 

On special appeal it is contended that 
the ryot can have no right of occupancy 
under Section 6 of Act X of 1859 on 
the above admitted state of facts, and we 
are of the same opinion. During the years 
1258 to 1261, it is clear the 12 years' 
occupancy does not begin to run, inasmucli 
as it is expressly provided that the 12 years' 
rule shall not apply to the case of lands 
sub-let for a term by a ryot having a 
rijjht of occupancy. Therefore the plaint- 
iff lias no locus standi inasmuch as from 
1261 down to date of suit 12 years have 
not elapsed. 

We say not4iing as to the argument made 
for the defendant regarding the invalid- 
ity of the holding under the 'pottah 
granted by the izaradars of the former 
zemindars which, it is said, is not bind- 
ing on the present defen<Iant, the pur- 
chaser at the sale for arrears of Government 
revenue, as the plaintiff has put his right 
to maintain his suit on the right of occu- 
pancy for 12 years, and that is the only 
point to decide. 

Appeal allowed and suit dismissed with 
costs. 



The 7th June 1861. 

Present : 

The Hon'ble W. Morgan and vShumboonauth 
Pundit, Judges. 

Jurisdiotion— Salt for rent of a Bat 

Case No. 2969 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed bi/ Mr. 
F. It. Cockerelh Officiating Additional 
Judge of Nudiiea, dated the 29th Angnnl 
18G3, affirming a decision of Baboo Doorga 
Ftfrsaad Ghoae, Deputy Collector of Santi- 
pore, dated the I3th December 1862. 

Gaetree Dabea (Plaintiff) Appellant, 

versus 

Thakoor Doss and others (Defendants) 
Ilespondents, 

Baboo Mohinee Mohun Roy for Ap[;ellaQt. 

Baboo Poornoo Chunder Mooherjee for 

Respondents. 

A snit for arrears of rent of a hftt is cognizable by the 
Collector under Clause 4 Section 23 Act X of 1859. 

Morgan, «/. — We think the decision of the 
Lower Appellate Court wrong. The plaint- 
iff is the owner of a portion of a hat and waa 
entitled, in respect of his ownership of the 
land and whatever was on it, to receive the 
dues and collections mad(i from pcrdons 
resorting there. He let the hat to the defend- 
ant for a monthly rent, and the preseut suit 
is brought under Section 23 Act X of 1859, 
to recover arrears of rent due to him. In 
our opinion the suit is one within the juris- 
diction of the Collector under the 4ih Clause 
of that Section. It is a suit brought for t!ie 
arrears of rent due on account of the land— 
the land that is, where tho hat, which i» the 
subject of the lease, is established. The de- 
fendant relied upon this defence ; that he wns in 
the service of tho landowner and was entitled 
to receive for his service a certain mouthly 
payment ; and that that debt due to him \m\ 
been written off against the sum due from hifli 
on account of rent. He stated in his writtsiJ 
statement that the books of the plaintiff, if 
produced, would establish this. That in 
effect was a plea of payment, and, if 
established, was a sufficient ans^rer to 
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the sait. The Judge having dismissed the suit 
without trial on the ground of jurisdiction, 
and haying erroneously dismissed it, we must 
remand the case to him for re- trial. He will 
take into consideration, among other things, 
tke facts upon which the defendant relies to 
establish the payment or satisfaction of the 
sum claimed from him as rent. He will also 
eoDsider, with reference to the provisions of 
Section 32, whether the suit is brought for 
the Vecovery of any arrears of older date than 
3 years as therein provided. 



The7tb June 1864. 

Pretent : 

The Hon'ble G. Campbell and F. A. Glover, 
Judges. 

JnHsdletion — Clause 6 Section 23 
Act Z of 1899— SUeotment— Coa- 
flrmatlon of possession. 

Case No. 2916 of 1863. 

Special Appeal from a decision passed hy Baboo 
Hurro Chunder Chatterjee^ Principal Sudder 
Amsen of West Burdwan^ dated the Srd 
August 1863, affirming a decision of Bahoo 
KaUe Churn Chatterjee, Moonsiff of Kotul- 
pore, dated the Slst July 1862. 

Gooroo Churn Coomar and another (Plaint- 
iffs) Appellants, 

versus 

Khetter Mohun Roy and others 
(Defendants) Respondents. 

Bahoo Mohendro Lai Shame for Appellants. 

Bahoo Roopnath Banerjee for Eespondents. 

i Clause 6 Section 23 Act X of 1859 (which restricts to 
the Collector's Court all suits to recover the occupancy 
, ^ land from which a rjrot has been dispossessed by the 
' penoQ entitled to receive rent for the same) is appli- 
eil>le equally to cases in which the tenant words his suit 
n for confirmation of possession, and brings the suit 
•gainst the person entitled to receive rents in order to 
settle the question of right to possession. 

' Camphell, J. — This is a suit by a tenant 
daimiog possession of land under a ryottee 
pottab. He has made the zemindar a de- 
fendant, and the zemindar has denied his 
right. In a former suit under Act X, 
plaintiff tried to set aside an attachment and 
distraint, and he lost that suit the Colloctor 
considering the pot I ah under which he claim- 
ed to be fabricated. Plaintiff is not an in- 
dependent person claiming a right to receive 
Tent, but a person acknowledging an obliga- 
tion to pay rent under a poitab, and, there- 
fore, be is not a party to whom the right to 
Bue in th» Civil Court is given by Section 



140 of ActX. Practically, the truth seems 
to be that he has been dispossessed by tho 
decision against him in the distraint case, 
and seeks to recover possession. But whe- 
ther that be so or not, we are of opinion that 
the provisions of Section 23 Clause 6, which 
restricts to the Collector's Court all suits to 
recover the occupancy of land from which 
a ryot has been dispossessed by the persoff 
entitled to receive rent for the same, must be 
considered to apply equally to cases in which 
the tenant words his suit as for confirmation 
of possession, and brings the suit against 
the persons entitled to. receive rent, in order 
fo settle the question of right to possession. 
We think that, quite independent of the pre- 
adjudication regarding the genuineness of 
the pottah, this was a suit not cognizable in 
the Civil Court, and we dismiss the appeal 
with costs. 



The 7th June 1864. 

Present : 

The Hon*ble G. Campbell and F. A. Glover, 
Judges, 

Sab«diTi8i<m of Jote— meoogrnition by 
zemindar— Xilabtlit J of Sub-lessee. 

Case No. 2973 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr, 
F, Tucker^ Judge of Shahabad, dated the 
Wth August 1863, reversing a decision of 
the Assistant Collector of that District, 
daUd the \Uh March 1863. 

Shunkur Sahoy (Defendant) Appellant, 

versus 

Puddart Panday (Plaintiff) Respondent, 
Baboo Nil Madhuh Sein for Appellant. 

Baboos Mohesh Chunder Chowdhry and Kalee 
Mohun Doss for Respondent. 

A zemindar is not bound to recognize the sub-division 
of a jote. 1 he purchaser of part of the jote is jointly 
Jiable, with the other holders, for the rent of the whole 
jote, 

Campbell, J. — Special appellant bought 
part of a jote without obtaining the consent 
of the zeniindar, and cultivated his own por- 
tion of the jote. The zemindar sued him, 
jointly with the other holders, for the rent of 
the whole jote. He seeks to establish his 
separate liability. But the law clearly pro- 
vides that the zemindar is not bound to re- 
cognise the sub'division of the rent of a 
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jote. Has then appellant rendered himself 
liable to the zemindar? We think that, by 
use and occupation of the zemindar's land, 
he has rendered himself liable, and that, 
as the zemindar is not bound to recognise 
the sub-division, if liable at all he must he 
jointly liable for the whole. In this view the 
Judge's mistake regarding the deed of sale is 
Immaterial, and the appeal is dismissed with 
eosts. 



The 9th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 

Judges. 

JuriBdlotion — Syectment — Suit for 

poasesBioii. 

Case No. 2892 of 1863. 

Special Appeal from a decision passed by 
Baboo Qungachurn Shome, Principal Sudder 
Ameen of Dacca, dated tlte 4th July 1863, 
reversing a decision passed by the Moomiff 
of that District^ dated the ZOth JantMry 
1863. 

Bhib Pershad Ghuckerbutty (Plaintiff) 
Appellant, 

versus 

Huddun Mohan Ghuckerbutty and others 
(Defendants) Respondents, 

Baboo Prosunno Coomar Sein for Appellant. 

Baboo Romanath Bose for Respondents. 

Suit by a landholder to recover possession of land 
^Irom which he has been ousted by his tenant, who, after 
having executed kubooleuts and paid him rents for a 
series of years, ceased to pay and so evicted him. 
Plaintiif omitted to sue defendant for rent on the 
l:abooleuts when the defendant abstainod flrom payment 
of rent and first set up an adverse title to him ; and as 
he now looked apon the defendant as a trespasser,— Held 
that his suit to recover possession was rightly brought 
in the Civil Court 

Lochf J. — In this case the plaintiff sues to 
recover possession of certain land from which 
he has been ousted by his teuant, who^ as 



he alleges, after having executed kubooleau 
and paid him rent for a series of years, has, 
since 1266, ceased to pay and so evictttd him. 
The defendant denies the plaintiff's title, 
and alleges that the land in quesdoo forms 
part of a different estate. 

The first Court gave plaintiff a decree with 
mesne profits. In appeal, the Principal Jud- 
der Aroeen threw out the case, stating that, 
as plaintiff admitted the defendant to ba bis 
under-tenant and to hold by a pottah under 
him, and alleges that he was ousted by de- 
fendant and prays for recovery of possession, 
this suit is cognizable under Act X of 18o9, 
and not in the Civil Court. 

It is contended, in appeal, that this case 
has been rightly brought in the Civil Court; 
that the present action could not have beea 
brought either under Clause 5, Section 23, or 
Section 25 of Act X of 1 859, because, in the 
first place, plaintiff is not in possession, which 
is the position of the landholder when he has 
to bring an action under either of those S<>c- 
tions ; and, secondly, the tenant has a prescript- 
ive right of occupancy, and, therefore, 
plaintiff could not come under Section 25, 
and defendant has set up an adverse title. 

On the other hand, it is said that plaintiff, 
when his tenant refused to pay rent, might 
have gone before the Collector and applied 
for the ejectment of the tenant, or, on prov- 
ing his kobooleut, might have recovered the 
rent due if such was his object ; that, in 
determining a questioQ of the jurisdiction 
of a Court, reference should not be made to 
the answer filed by a defendant, but to the 
terms of the plaint, and in this case the 
plaint clearly showed that the suit was one 
cognizable only by the Collector under Act 
X of 1859, and was rightly thrown out by 
the Principal Sudder Ameen. 

We think that the suit has been rightly 
brought in the Civil Court. It is true that 
the plaintiff might have brought a suit to re- 
cover rent on the kubooleuts alleged to have been 
executed by the defendant, when the defend- 
ant abstained from the payment of rent and 
first set up an adverse title to the plaintiif. 
Why he did not then do so, it is impossible 
to say. He now looks upon the defendant 
as a trespasser, and seeks to recover posses- 
sion from him and produces his kubooleuts as 
evidence in support of his title to the land. 
Under this view of the case, we see no suffi- 
cient ground for throwing out the suit, and 
remand it to the Principal Sudder Ameea 
for disposal on the merits. 
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The lOthJTuiie 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

JnrUKliotion— Transferable tenares* 

Case No. 1830 of 1863 under Act X^ of 
1859. 

Special Appeal from a decision passed by Mr. 
F. C. FowlCf Officiating Judge of Rungpore, 
dated the 27th March 1863, reversing a 
decision of Baboo Mudden Mohun Dutt^ 
Deputy Collector of Bhowaneegunge, dated 
the 25th February 1862. 

Degumburee Debea and another (Plaintiffs) 
Appellants, 

versus 

BhamaBoonduree Debea and others 
(Defendants) Respondents. 

Baboo Buggohutty Churn Ghose for 
Appellants. 

Baboos Dwarkanath Bannerjee and Anund 
Chunder Ghosal for Respondents. 

Sembk.— The Collector has jurisdiction in a case 
where the zemindar opposes the entry of the purchaser 
f ofi transferable ryot*s tenure. 

F Campbell, J. — This is a suit under Act 

X of 1859, Section 23, Clause 6, for re- 

' corory of possession of a jote in the Rungpore 

; District. The jote in dispute appears to have 

been held at a variable jumma or at pergun- 

nah rates, and was purchased by plaintiff. 

The Deputy Collector found that plaintiff's 
veDdors were in possession of the jote, de- 
fendants having themselves sued and taken 
rent from the said vendors; that, according 
to the custom of that part of the country, 
such jotes are transferable properties ; that 
defendants have acknowledged them to be 
such, having frequently realized balances by 
wle of such jotes through the Court in 
execution of decrees ; that plaintiff duly 
purchased and was ready to pay defend- 



ants a nuzzur or fine on entry, accord- 
ing to custom, and to conclude a settlement 
at pergunnah rates; but that defendants 
improperly and illegally refused to settle 
with or admit plaintiff; and thereupon he 
passed a decree in plaintiff's favor. 

In appeal the Judge held that, as it was not 
proved that plaintiff himself, as distinguished 
from his vendor, held possession and paid 
rent, he has no case under Act X, and must 
go to the Civil Court, He therefore revers- 
ed the decree and dismissed the suit. 

Special Appellant urges that the Revenue 
Court had jurisdiction, and that the Judge 
should have tried the case on the merits, t. ^.^ 
enquired whether, plaintiff's vendors bad right 
and possession and duly transferred their 
rights to plaintiff, or whether, as alleged by 
defendants, the alleged vendors had neither 
right nor possession. Defendant's pleader 
speaks as if the jote were of the nature of a 
holding intermediate between the zemindar 
and the actual cultivator, and refers us to 
Section 27 ; but if that Section applied, it 
would be altogether against him, since, in 
regard to such intermediate tenures, it dis- 
tinctly gives to the Collector the jurisdiction 
in such cases when the zemindar refuses 
registry. Arguing from analogy, we should 
suppose that the Collector would also have 
jurisdiction when the zemindar opposes the 
entry of the purchaser of a transferable ryot's 
tenure. It may be that in the case of an 
intermediate holding where the right is a right 
to collect rents and not a tangible physical 
possession, and where registry is necessary to 
the exercise of the right and in fact to 
possession, a special provision was necessary 
for enforcing the right to registry; but 
that, in the case of a ryot's jote, the 
holder who has actual possession of the 
soil, having the power of transferring such 
possession (with or without right) to another, 
or the question of sucli mokurruree jotes not 
having occurred to the Legislature, special pro- 
vision was not necessary. The vendor and 
vendee must, we think, be considered to be so 
far for the purposes of the law one person, and 
the zemindar who has forcibly prevented the 
entry of the vendee and taken the Innd, must 
be held to hnve dispossessed him just as mueh 
as if he had done so after the latter had 
peaceably obtained" possession. We there- 
fore decree the appeal, and remand the 
case to the Lower Appellate Court to try 
on the merits whetlier plaintiff's vendor had 
right and possession, and whether plaintiff 
duly acquired that right. If so, plaintiff is 
entitled to a ^cree for possession. 
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The 10th June 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judge$. 

Case No. 1883 of 1863. 

Res jadloata— &«ti«-~I>amaires- 

Special Appeal from a decision passed hy the 
Principal Sadder Ameen of Nuddea, dated 
the 6th April 1863, reversing a decision 
of the Sudder Ameen of that District , 
dated the 23rd September 1862. 

Gopai Kisto Mookerjee (Plaintiff) Appellant^ 

versus 

Mudhoosoodun Panl Chowdhry (Defendant) 
Respondent. 

Baloo Sreenath Sein for Appellant. 

Baboo Mohendro Lall Shome for Respondent. 

Where a suit for rent due on a certain Btipulation in a 
putnee lease tvas dismissed in the Revenue Courta,— 
Held that another suit could not be brought in the Civil 
Court as for damages laid at the amount of rent which 
would have been realized. 

Campbell, J. — Special appellant brought 
a suit in the Revenue Courts for rents due on 
a certain stipulation in a putnee leeise, and on 
appeal the suit was dismissed. He now 
brings another suit in the Civil Court laying 
it as for damages and measuring the damages 
by the amount of rents which he ought to 
have realised. We think that the question is 
one of rent cognizable in the Revenue Courts 
only, and the cause of action is really the 
same. We, therefore, dismiss the special 
appeal with costs. 



The 20th June 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges. 

Tenancy (Holding' and cultivating')— 
Tender of Pottali— -Suit for deter- 
mination of rent and a kuboolcut 
tberenpon« 

Case No. 3368 of 1863 under Act X of 
1869. 

Special Appeal from a decision passed by Mr, 
F. A. JElpinstone- Dairy mpkf Additional 
Judge of Chietagong, dated the 7 th Septem- 
ber 1863, reversing a decision of Baboo Oour 
Chunder Boy, Deputy Collector of that 
District, dated the I6th June 1862. 



Nityanund Ghose (Defendant) Appellant^ 

versus 

Kissen Eishore (Plaintiflf) Respondent. 

Baboo Romesh Chunder Mitter for Appellant. 

Baboos Hem Chunder Banerjee and Kisten 
Sucea Mookerjee for Respondent. 

Where A avowedly holds and cnltivates J9*8 land, A 
is, bj the universal custom of this country, ^s tentnt 
(even without express permission to cultivate on Fs 
part, or express condition to pay rent on A'^ part), and, 
-while so holding and cultivating, is bound to pay B a 
fair rent and to give him a kubooleut. 

Proof of tender by landlord, and of refusal by teoaot, 
of a pottah, is not necessary or practicable in a suit for 
determination of rent and a kubooleut thereupon. 

Steer ^ J. — This is a suit for the purpose of 
settling what the defendant's rents ought to be 
at the pergunnah rate, and to obtain from him 
a kubooleut under those rates. 

The plaintiff states .that he has ascertained 
that the defendant holds and cultivates lands 
within his zemindaree, for which he pays no 
rent. 

The defendant denied that he cultirated 
any land belonging to the plaintiff, or ever 
paid him any rent. He pleaded that the 
lands referred to in the plaint had been given 
many years ago by the plaintiff's ancestor to 
the defendant's ancestor, in exchange for 
some other land. He claimed, then, to hold 
the lands adversely to the plaintiff, and, the 
relation of landlord and tenant not existing, 
he pleaded that the suit did not lie under 
Act X of 1859. 

It has been found ns a fact by the Lower 
Court, that the exchange of lands' pleaded 
by the defendant is a false allegation, aod 
that the lands for which a kubooleut is sued 
for are part and parcel of the zemindaree 
lands of the plaintiff. 

The lands, then, being lands of which the 
plaintiff is the proprietor, and the defendant 
never having paid rent for the same, or 
acknowledged the zemindar's right to treat 
him as a tenant, do the parties stand in the 
relation of landlord and tenant ? 

The defendant holds and cultivates the 
plaintiff's lands, and had the present suit 
been one for rent during the occupancy, 
there is little doubt the defendant would be 
deemed to be a tenant and be adjudged liable 
to payment of rent ; for it is an acknow- 
ledged principle that every zemindar baa an 
inherent right to the rent of any and ail 
lands held and cultivated within his zemin- 
daree. In the same way, is he not entitled 
to receive from the person who holds and 
cultivates any laud within his zemindaree i 
kubooleut ? 
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We think thai, though ^y the law of 
landlord and tenant, as applied in Eng- 
Und, a person who takes and cultivates the 
lunds of another (there heing no express 
permission to cultivate on the side of the 
landlord, nor any express condition to pay 
rent on the part of the cultivator) would 
not be allowed to be regarded as a tenant, 
but treated as a mere trespasser, the peculiar 
circumstances of this country preclude the 
applicability of the technical doctrine of 
the English Law of landlord and tenant 
to such a case. Here it is a very usual thing 
for a man to squat on a piece of land, or 
to take into cultivation an unoccupied or 
waste piece of land Tenancy, in a great 
many districts in Bengal, commences in this 
way, and where it does so commence, it is 
presumed that the cultivator cultivates by 
Uie permission of the landlord, and is under 
obligation to his landlord to pay him a fair 
rent, wbenthe lattetmay choose to demand it. 
Thus, the established usage of the country 
regards these parties as landlord and tenant, 
and unless the landlord chooses thus to treat 
him, the cultivator is not regarded, as he 
would be by the law as administered in Eng- 
land, as a trespasser, but as a tenant, and he 
would be so idthough he may never have ex- 
pressly acknowledged the landlord's right, or 
entered into any express contract with him 
for the payment of rent. If he chooses to 
cultivate the zemindar's lands and the zemin- 
dar lets him, there is an implied contract be- 
tween them, creating a relatiorship of land- 
lord and tenant. 

Therefore, we think that, under the cir- 
cumstances of the case where the defendant 
avowedly holds and cultivates the plaintiffs 
lands, he is, by the universal custom of the 
country, the plaintifiPs tenant, and, while so 
holding and cultivating, is bound to pay 
him a fair rent and to give him a kubooleut. 
It is argued that the present suit for a 
kubooleut will not lie, inasmuch as there 
has been no tender of a pottah. In answer 
to this, we would observe that, in a suit 
nmply for a kubooleut, it would be necessary, 
no doubt, to show that the plaintiff had ten- 
dered a pottah to the defendant, and that he 
declined to take it. But the present suit 
is Hot one for a kubooleut only, but for deter- 
mination of rent and a kubooleut thereupon. 
A suit will lie for the determination of rent, 
and when the rent is settled, and not till 
then, will the parties be in a position to 
exchange pottah and kubooleut. The defend- 
ant bemg a tenant not in a position to 
Miwt a right of occupancy, it was, no doubt, 
i& the power of the plaintiff to make his own 



conditions with the defendant, both in regard 
to the duration of the pottah and the rate of 
rent. ( Vide Sections 8 and 76). But he 
has waived whatever right he had to fix his 
own conditions, and has left it to the Court 
to do so under the provisions of Sections 3 1 
and 76. 

The rent is, therefore, the first thing to be 
ascertained, and for this purpose the suit 
must be remanded to the Lower Court. 
When the rent is ascertained, the plaintiff 
will be called upon to execute and to deliver 
a corresponding kubooleut. If the parties 
cannot agree as to the term of the pottah, it 
must be fixed at the shortest period possible, 
vi%.y for one year, and the parties will have 
it in their power to determine or to continue 
the tenancy, as it may mutually suit them, by 
resort to the course lud down for that purpose 
in the Act. 



The 22nd June 1864. 

Present : 

The Hon'ble P B. Kemp and A. G. 
Macpherson, Judges, 

BJeotment — Appeal. 

Case No. 2811 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by Mr. 
F. Beaufort, Jvdgfi of the 24- Per^unnahs, 
dated the 23rd June 1863, declining to 
hear an appeal from a decision of the 
D&iiuty Collector of Baraset, dated the \^th 
February 1862. 

Ealleebur Opadyah (Plaintiff) Appellant, 

versus 

Aynoodeen Mundul and others (Defendants) 
Respondents. 

Baboo Annund Chunder Ghosal for Appellant. 
Baboo Bomanath Boss for Respondents. 

In a suit for ejectment, whether under Clause 5 Sec- 
tion 28 or under Sectioii 78 Act X of 1859, an ap- 
peal lies to the Judge under Section 160. 

Kemp, •/. — ^The plaintiff in this case, the 
special appellant before us, sued to eject a 
ryot on account of non-payment of arrears 
of rent. His suit was cognizable by the 
Collector under the provisions of Clause 5 
Section 23 Act X of 1859. In the plaint 
relief is sought under the provisions of Sec- 
tion 78 of the same Act; but we do not find 
that the plaintiff adduced any unexecuted 
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^ecree for arrears of rent as evidence of the 
existence of such arrears. The Judge has 
held that the appeal lies to the Collector and 
not to his Court. We think that this finding 
is clearly wrong, for whether the suit of the 
plaintiff was instituted under the provisions 
of Clause 5 Section 23 or of Section 78 Act 
X of 1859, in hoth cases an appeal would 
lie to the Judge under the provisions of Sec- 
tion 160 of the Act. 

Section 153 refers to suits under Clauses 
2, 4, and 7 of Section 23 and under Section 
24, and not to suits under Clause 5 of Section 
23 and under Section 78. 

This suit was tried, in the first instance, 
by a Deputy Collector ; but if the Collector 
had tried it, his judgment would not have 
been final ; an appe^ therefore lies to the 
Judge. The suit is therefore remanded to 
the Judge for trial. 

Costs to follow the result. 



The 22nd June 1864. 

Present : 

The Hon'ble F. B. Kemp and A. G. 
Macpherson, Judges, 

Jorlsdlotloti. 

Case No. 1640 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr. 
E. (?. Birch, Officiating Additional Judge of 
East Burdwan, dated the 20th Fehruary 
1863, affirming a decision of Bahoo Earn 
Narain Shnmadar, Deputy Collector of that 
District, dated the 2^th July 1862. 

Kobe Coomar Bhuttachaijee (Plaintiff') 
Appellant, 

versus 

llothoor Mohun Aitch and others 

(Defendants) Respondents, 

Baboos Banecnath Bose and Romanath Bose for 
Appellant. 

Bahoo Mohendro Lall Shome for Eespondents. 

The finding of a Court cannot be questioned by a 
Court of concurrent jurisdiction. 

Kemp, J, — We think that the decision of 
the Judge is clearly wrong. A Court of 
concurrent jurisdiction had found that the 
suit of the plaintiff* was not barred, and had 
remanded it for trial on the merits. No 
appeal was preferred against this decision. 
The present Judge has agaio raised the issue 
in bar, and has decided that the suit is 
beyond time. In doing this he has exceeded 
his jurisdiction, and his decision must be 
reversed and the suit remanded for trial on 
the merits. Costs to follow the result. 



The 22Qd June 1864. 

Present : 

The Hon*ble W. 8. Seton-Karr and E. 
Jackson, Judges, 

Seotlon Z Act VX of 1862 8. C- 
X>am«ires- 

Case So. 2675 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr. 
0, W. Malet, Judge of Beerhhoom, iaUi 
the 2Srd June 1863, modifying a decision $f 
Baboo Radhanath Gangooly, Deputy CoUeH- 
or of that District, dated the ZOth Janmry 
1863. 

Bolye Chund Datt (Plaintiff) AppeUaiU, 

versus 

Funchanun Chobay (Defendant) Respondent. 

Baboos Gopal Loll Mitter and Anmd Gepd 
PauUt for Appellant. 

No one for Bespondent. 

The award of damages for arrears of rent under 
Section 2 Act VI of 1862 B. C. is diacretiooaiy. 

Jackson, ./.— This was a suit for arrears of 
rent in which several receipts for rent were 
contested and finally decided by the Judge to 
be genuine receipts, in reversal of the decision 
of the Deputy Collector, who had held tbem 
to be false. In passing judgment, the Judge 
further reversed the decree ot tbe Deputj 
Collector for damages on the arrears which 
were due under Section 2 Act VI of 1862 
B. C. 

In special appeal it is said that the Judge 
threw l^e onus of proof that the tenant bai 
neglected or refused to pay his rent, oo tbQ 
plaintiff, landlord, whereas he should bard 
looked to see what proofs the defendant, 
tenant, had given to show that he had offerel 
the rent. 

The Courts have to exercise a discretion in 
the awarding of damages under this law. 
It is not intended that they shall be awarded 
in every case of . arrears, but only under 
special circumstances. No circumstances 
proving any special refusal or neglect were 
proved to the satisfaction of the Judge, and 
he was therefore right to reverse this part of 
the first Court's decision. We see no grooodi 
for interference and dismiss thid appeal 
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The 23rd June 1864. 

Present : 

The Hon'ble G. Steer and E. P. Levioge, 
Judges^ 

Rent— Jadfrm^nt bj default. 

Case No. 53 of 1863 under Act X of 1859. 

Regular Appeal from a decision passed ly Mr, 
N, Alexander^ Deputy Collector of Furneah, 
dated the 6th January 1864. 

Baboo Dhunput Singh (Plaintiff) Appellant, 

versus 

Karoo Loll Thakoor (Defendant) Respondent. 

Mr. R* T. Allan and Baboos Bung see 
Budden Mitter and Romanath BOse for 
Appellant. 

Baboos Mohesh Chunder Chowdry and Mohendra 

Loll Shome for Bcspondent. 

Suit laid at Kupees 5,546-14-6. 

A jmlgmoit by dofiaalt i« not a satisfaction of the rent 
sued for. 

Steer^ J. — ^The plaintiff sues for arrears of 
rent of the Moolkee year 1270, the arrears 
with interest amounting to Rs. 5,546-14-6. 

The defendant says he paid the entire rents 
of 127U on various dates in 1270 and 1271, 
but that the plaintiff gave receipts for these 
payments as the rents of 1269. 

The defendant does not say he paid the 
rents of 1269, but he rests his case on the 
foct that a prior suit, which the plaiatiff 
brought for the rents of 1 269, was dismissed for 
default. Ke seems to think this judgment by 
default was a satisfaction of the rent embraced 
in the dismissed suit, and therefore, if there 
was no arrears for 1269, the receipts which 
the plaintiff gave as for rents of 1269 must be 
sought to be carried to his credit for rents of 
1270. 

The Lower Court has taken the same view 
and has dismissed the plaintiff's suit. 

We observe that four of the receipts for 
payment of rent made in 1270, and aggregating 
Bs. 6,971, were given during the time that 
the former suit was pending. It is very 
possible, therefore, that the plaintiff allowed 
that suit to go by default, because, by these 
payments, his claim for the rents of 1269 was 
satisfied. That they were satisfied by any 
other payments is not proved, nor is it even 
»U«ged they were. We hold, therefore, that 
the principle of the decision of the Lower 
Court is unsound ; and looking to the absence 
jfwy affirmation bv the defendant that he 
had discharged the rents of 1269, and the utter 
improbability that he would, while a suit for 
'eiitofl269 was pending against him, have 



paid rent to the plaintiff and allowed him 
to credit them for 1269, for which there 
were no arrears, we are satisfied that there 
have been no rents paid for 1 270, excepc those 
which the plaintiff admits ; and we according- 
ly decree the arrears against the defendant; 
reversing the decision of the Lower Court, 
with all costs of suit. 



The 23rd June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 

Xokumree Title. 

Case No. 3218 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by Mr. 
F. Tucker, Judge of Shahalfad, dated the 
6th August 1863, reversing a decision of 
the Assistant Collector of that Districtj 
dated the Uth March 1863. 

Raj Roop Roy and others (Defendants) 

Appellants i 

versus 

Chowdhry Oogra Narain Sing (Plaintiff) 

Respondent, 

Baboos Onookool Chunder Mookerjee and Otool 

Chunder Mookerjee for Appellants. 

No one for Respondent. 

A mokoruree title, judicially established, cannot be 
disturbed by a decree for arrears of rent at different 
rates passed subsequently without reference to such 
Utle. 

Loch^ J, — In this case plaintiff sued to re- ' 
cover arrears of rent at the rate of Rs. 26 
per annum, besides a moiety of certain crops 
grown by defendants. 

The defendants admitted their occupancy, 
but pleaded a mokururee title at Rs. 1 2, and 
in support of that title filed two decisions, 
dated I Ith January 1832 and 27th July 1850, 
by whfch their right to' hold the lands at the 
above rate is established. 

The first Court dismissed the plaintiffs 
claim, holding that the documents pleaded by 
defendants fully proved their title ; but the 
Judge, on appeal, has reversed tlie order on 
the strength of a subsequent decision for 
arrears of rent, dated 20th September 1860, 
passed by the Collector under Act X of 1 859, 
and because the defendants failed to produce 
the'r pottahs 

On referring to the decision of the Civil 
Court of nth January 1832, which was 
a suit for rent between the lepreaentativeB 
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of the parties now before the Court, we fiad 
that the question of the defendant's right to 
hold the lands at a fixed rate of Rs. 12, 
was raised and ultimately decided in defend- 
ants' favor. The Deputy Collector's de- 
cision of the 27th July 1850 appears to 
have been passed with reference to the pre- 
vious judgment, while the last decision of 
20th September 1860, upon which the 
Judge relied, makes no mention of the de- 
fendants' title, nor does it refer to the pre- 
vious decisions. Now, as it is evident that 
the defendants have held possession of the 
land in suit for a very long time at a fixed 
rate of Rs. 12 per annum, we think the 
decision of 20th September 1860 quite 
insufficient to disturb that right, or to set 
aside the previous decree of the 1 1th January 
1832 in their favor. We therefore reverse 
the order of the Judge, and confirm the 
decision of the first Court with costs. 



The 24th June 1864. 
Present : 

The Hon'ble G. Loch and F. A. Glover, 

Judges. 

Joinder— Suits for rent aerainst several 
r jots.— Plea of multifarious. 

Case No. 3228 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr, 
J. W. Dalrymple, Judye of BhauguU 
pore, dated the 9th July 1863, affirming 
a decision of Mr. W, R, Henderson, Collect- 
or of that District, dated the 25th March 
1862. 

Gunesh Persad and others (Pledntifis) 
Appellants, 

versus 

Mr. W. WilsQU and others (Defendants) 
Respondents, 

Baboo Dehendro Narain Bose for Appellants. 



Mr. B. T. Allan and Bahoo Hem Chunder 
Banerjee for Respondents. 

The dismissal, by the Jadge on appeal, of a suit 
for rent as niuUifarions because brought against some 
40 tenants holding separately, was upheld in special 
appeal, notwithstanding the objection that the plea was 
not taken in the first Court 

Loch, J, — The plaintiff sued some 40 ten- 
ants holding 50 beegahs of land in one case 
for rent. The Judge, on appeal, finding 
that the tenants did not hold in common, 
but had separate holdings, dismissed the case 
as multifarious. 

It is objected that this plea was not taken 
in the first Court, 



Whether the plea was taken or not ia 
the first Court, we are quite satisfied that the 
Judge was right in taking up so glaring a 
defect in the plaint, as it was quite impos- 
sible to pass any decree for rent as the 
case then stood. 

Some of the parties admitted the plaintifis' 
claim, and it is urged that a decree shoald 
have been passed against them. We think 
that the form in which the plaint was drawn 
up was altogether so defective that a decree 
could not be passed against any one of the 
defendants. 

As we see no ground for interfering with 
the decision of the Lower Court, we dismisa 
the appeal with costs. 



The 24th June 1864. 

Present : 



The Hon'ble G. 



Loch and 
Judges. 



P. A. Glover, 



Bnhanoement— PreBomption of nni- 
form pajnrant from Permanent 
Settlement— RiflTht of oooapanoy. 



Case No. 



n23 of 1863 
1859. 



under Act X of 



Special Appeal from a decision passed iy 
Mr. F. R. Cockerell, Offieiatifig Additimd 
Judge of Nuddea, dated the ZOth Jidtf 
1863, affirming a decision of Baboo Tarwk- 
nath MuUiok, Officiating Deputy ColkeUtr 
of that District, dated the 14^A Februerti 
1863. 

Ramnarain Singh and others (Defendant*) 
Appellants, 

versus 

Horonath Roy and others (Plaintiffs) 
Respondents. 

Baboos Mohinee Mohun Roy and Anmd 
Mohun Tagore for Appellants. 

Baboos Sreenath Doss and Bungsee Dhwr Sek 
for Kespondents. 

Proof of uniform payment of rent for 20 jeawby 
rvois pleading possession from the Decennial SeUieiae** 
will, unless rebutted by the Umdlord, ej^title thjm » 
the presumption under SecUon 4 Act X of *»»' "^ 
save their holdings from enhancement. d«*P^* 
uniform payment by ryoto pleading Vp^^^J^^^Z 
or 60 years, wUl entitle them to notbmg batiri^-ft* 
of occupancy. 

Glover, 7— This is one of a number of 
cognate suite brought by a landlord agamst 
his tenante for recovery of enhanced real 
after notice served. 
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Both Lower Courts held that the rent 
could be enhanced, the Judge considering 
that the defendants had not been able to 
prove payment of a uniform rate of rent. 

It is urged before us in special appeal — 

l«<.— That former decisions of the Civil 
Court have declared that the jumma of the 
land in suit i» not liable to enhancement. 

2nd. — That the Judge was wrong in stating 
that the dakhilas did not prove payment of 
an unvarying rate of rent. 

Zrd. — ^That payment of one rate of rent for 
20 years entitled special appellants to the 
presumption that the land had always been 
held at that rate from the time of the Decen- 
nial Settlement. 

We will consider the last t«va points first. 
Oo the question of " varying " rents, as 
shown by the dakhilas, we think that the 
Judge is wrong. We have gone carefully 
over the whole of these receipts, from the 
year 1248 to the year 1268 B. S., and find 
in all of them the same amount of rent, viz 
Bb. 4-4-4. In point of fact, this part of the 
Bpedal appellant's case is not contested ; but 
we have thought it right to go into the ques- 
tioD, as the Judge has mainly relied upon it 
in coming to a decision. 

The real question is involved in the special 
appellant's third objection. It may at once 
he conceded that a ryot claiming to hold his 
land from the time of the Decennial Settle- 
ment, and proving an unvarying rate of pay- 
ment of rent for the 20 years pre- 
eedmg the institution of suit, is, under 
Act X of 1859, entitled to the presumption 
tiiat he has paid the same rate of rent from 
the year 1790 A. D., always supposing that 
the landlord has not been able to show posi- 
tively that the rent paid has varied during 
the interim. If, therefore, the special ap- 
pellants in this case had come into Court 
^ith the allegation that they had held their 
land from the time of the settlement, their 
proof of payment of the same rate of rent 
^20 years would, in the absence of any 
rtbtttUng testimony on the part of the speci- 
al reapondents, have been sufficient to secure 
their holdings from enhancement. But they 
^ not come into Court on this plea. The re- 
cord ahows that when the case was instituted 
in the MoonsifTs Court, they sent in their 
gomaahta to file a reply. This man was 
examined on behalf of his principals, and 
deposed that they had held thet land for a 
^wylong time for 50 or 60 years ; but he no- 
where mentioned that it had been in their 
P^^sseasion since the Permanent Settlement. 



Some 6 months after, when the case was 
ready for hearing, special appelhnts, who 
appear to have found out their mistake, appli- 
ed by petition to the Moonsiff to have their 
gomashta's statement amended. They stated 
in this that the land had been in their posses- 
sion for three generations, and their Counsel 
before us wishes this to be taken as an amend- 
ment on their former statement, and as proof 
that they pleaded possession from the time 
of the settlement. 

Now, in the first place, we do not consider 
that such a petition could, under the circum- 
stances, have been received. When the case 
was first instituted, the special appellants, 
aftcT* due notice of what was wanted from 
them, sent in their gomashta to act on their 
behalf. The man was a regularly accredited 
agent, and from his position may reasonably 
be supposed to have known the real state of 
his principals' interests, as well as the prin- 
cipals themselves. No objection is taken to 
his deposition till 6 months afterwards, when, 
just as the case is ready for trial, special 
appellants step in, throw overboard their 
agent, declare him to he stupid and ignorant, 
and file a reply of their own 

Hut even admitting, for the sake of argu- 
ment, that the petition was receivable, we 
do not see that it mends the special appel- 
lants' case. The petition does not claim to 
hold the land from the date of the Perma- 
nent Settlement, but; from some uncertain 
period for three generations, — a phrase sus- 
ceptible of ver}' wide interpretation, and 
certainly insufficient to support a claim to 
hold from a||d before a particular year. 

The Civil Court's decisions allnded to by 
the special appellants in the first ground of 
objection, do not assist their case in any 
way. They were suits to set aside summaiy 
awards under Regulation III of 1799, and 
the utmost they prove is that in the years 
1849 and 1850 the special appellants paid 
a uniform rate of rent — a fact wu have 
already conceded in their favor. 

If special appellants had pleaded posses- 
sion from the Decennial Settlement — if they 
had held their tongues altogether — even their 
proof of unvarying payments of rent for 
20 years would, in the absence of any proof 
on the part of the special respondents, have 
raised the presumption in their favor. Hut as 
they pleaded possession for 50 or 60 years 
only, they are not entitled by law to any 
privilege, even though they had proved 
payment of the same rate of rent for the 
entire period. They have nothing but the 
right of occupancy. 

We therefore dismiss this appeal with costs. 
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The 24th June 1864. 
Present : 
The Hon'ble W. 8. Seton-Karr and 



E. 



Jackson, Judges* 

SplittlnflT— Seetlon7 AotVZnofi899 
(applicable to suits for rent). 

Case No. 2713 of 1863 under Act X of 1859. 

Special Appeal from a decieum passed hy Mr. 
C. S, Belli, Judge of Rajshahye, dated the 
22nd June 1 863, modifying a decision passed 
hy the Deputy Collector of Puhna, dated the 
2Ath March 1863. 

Banee fihabosoonderee (Plaintiff) Appellant, 
verstis 

Bhugwan Chunder Muzoomdar (Defendant) 
jRe»pondent. 



The 



The 27th June 1864. 

Present : 

Hon'ble F. B. Kemp and A. T. T. 
Peterson, Judges. 



Bahoos Sremath Boss and Nil Madhub 
for Appellant. 



Sein 



Baboo Mohinee Mohun Roy for Eespondent. 

Section 7 Act YIII of 1859 (providing against an end- 
less mnltipUcity of suits) is applicable tovsuits for rent 
under Act X of 1859. 

SetoH'ITarr, J. — The decision of the Judge, 
ruling that the arrears due for 1268 and for 
3 months of 1269 should hare been included 
in the former suit instituted before the 
Collector in 1269, appears to us to be sound 
and in conformity with the spirit of the law. 
Section 7 Act VIII of 1859 evidently was 
intended to discourage a needless multiplicity 
of suits, and to no class of suits could it be 
more fittingly applied than to suits for rent, 
which are intended to facilitate the realization 
of his rents by the zemindar, and not the 
harassment of the ryot by suits split or yexa- 
tiously repeated. 

We confirm the decision of the Judge, and 
dismiss this appeal with costs. 



Witnesses — Xrregrularlty — Suit for 
rent — Kominal lessee — Senamee- 
dar. 

Cases Nos. 2882 and 2883 of 1863 under 

Act X of 1859. 
Special Appeals from decisions passed bv Mr. 
A. W. Russell, Officiating Judge of hkr, 
dated the \Uh August 1863, afirming 
decisions of Mr. J. S. Brumnwnd, Colled^fr 
of that District, dated the lOth Jwu 1863. 

Case No. 2882. 

Sheikh Kamyab (Defendant) Appellant^ 

versus 

Mussamut Omda Begum (Plaintiff) 

Respondent. 

Case No. 2883. 

Moulvie Abdool Wahab (Defendant) 
Appellant^ 

versus 

Mussamut Omda Begum (Plaintiff) 
Respondent, 

Messrs. C. Gregory and J. Baptist for 
Appellant. 

Messrs, G, Gregory and A. F. Lingham and 
Baboo Khetternath Bose for Respondent. 

Where a Collector dischnrged the defendant's wit- 
nesses without taking tlieir depositions after keepii^ 
them in attendance for nearly a month, and afterwardi 
verbally ordered the defendants to procure their itUDd- 
anoe within 8 days, and, on their failure to sppw, 
decided the case in their absence, the Collector's pro- 
ceedings were set aside as irregular. 

A hindlord cannot hold both the nominal lessee uA 
the beeaamsedar liable for rent, bat most mike lus 
election. 

Peterson, J. — These were actions brought 
by the plaintiff to recover rent. It appeari 
on the proceedings that the defecdant's 
witnesses had, after being kept in attendance 
for nearly a month before the Collector, been 
discharged by him without having had their 
depositions taken, and the defendants were 
afterwards verbally ordered to produce their 
witnesses within 3 days, and, on their foiling 
to appear, the case was decided in the abseoM 
of the defendant's witnesses* The defend- 
ants below brought this to the attention 
of the Judge on appeal, and tendwed their 
witnesses. 

Under the circumstances, the Court thme 
the proceedings of the Collector were irregii- 
lar, and that the defendants should have hid 
a longer opportunity to get their wiuwsaes 
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together. Witnesses who hare been kept 
nearly a month from their homes, are not 
very easily induced to come again and run 
the chance of being kept another month away. 
The Court does not know why, if plaintiff was 
not ready on the appointed day» the cause 
vas not struck off, or why the witnesses were 
kept 00 long in attendance. The case mnst 
be remanded, and necessary time given for 
defendants to get their witnesses together. 

The Court below can go into the question 
as to whether the lease was benamee or not, 
bat the plaintiff cannot have his remedy 
against both the nominal lessee and the be- 
nameedar. He must take his election. He 
cannot hold both liable to the rent. If he 
proves that the person in whose name the 
lease was taken was simply an agent for 
another, he can proceed against that other, 
unless he elects to sue the agent on his writ- 
ten contract, in wnich case ho cannot go 
against the principal. The plaintiff must 
here elect, and the party whom she has 
unnecessarily made a defendant must have 
the suit dismissed as against him. 



The 27th June 1864. 

Present : 

The Hon'ble Sumbhoonauth Pundit and E. P. 
Levinge, Judges, 

Votioe of Bahanoement — Non- 
Servloe. 

Case No. 3053 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr, 
A, A. Swintoiif Judge of Tipper ah^ dated 
the Wtk August \S6S, affirming a decision 
of Baboo Govind Chunder Bose, Deputy 
Collector of that District, dated the 30th 
May 1863. 

Rajki&sen Roy (Plaintiff) Appellant, 

versus 

Prankissen Roy and othei*s (Defendants) 
Respondents, 

Bahos Gopeenath MooJcerjee and Luckee Churn 

Bose for Appellant. 

Bttboo Dehendro Narain Bose for Respondents. 

The service of a defective nutice of enhancement (». e. 
Ofle Bot coBtaining the reasons assigned in Section 13 
or 17 Act X of 1859) is tantamount to nou-service. 

Letingey •/. — Tnis is a special appeal pre- 
ferred by the plaintiff, who sued to enhance 
tlie defendant's rent. The defendant pleaded 
that he had not been served with the neces- 
sary notice. This fact had been found by 
botii the Lower Courts, as the notice served 



does not contain any of the reasons assigned 
in the 13th or 17th Section. It has been 
urged that the defendant objected only to 
the non-service ,of a notice, not that the 
notice ii^as defective; but this ingenious 
distinction, taken on special appeal, will not 
avail the appellant, for the service of a 
thoroughly defective notice may be treated 
as if there had been no service of notice 
(t. e» a notice required by the Act). 

The other objection taken is that the Lower 
Court should have decided on the right of 
the plaintiff to enhance. This the Court has 
done by, ^r«^, ruling on the defect of the 
notice ; and, secondly, by holding, on the 
evidence adduced by the plaintiff, an utter 
failure to prove his right. Appeal dismissed 
with costs. 



The 27th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges, 

sy eetment— Jurlsdletion. 

Case No. 2921 of 1863. 

Special Appeal from a decision passed hy the 
Principal Sudder Ameen of Beerbhoom, dated 
the 7 th July 1863, a firming a decision of 
the Moonsiff of that District, dated the 3rd 
December 1862, 

Mofuzzul Hossein and others ^Defendants) 
Appellants, 

versus 

Tussooduk Ali Khan (Plaintiff) Respondent. 

Baboos Dehendro Narain Bose and Poomo 
Chunder Mookerjee for Appellants. 

Bahoo Tarucknath Sein for Respondent. 

Tn a suit for ejectment between rival tenants, the 
jurisdiction of the Civil Court is not barred by reason of 
an allegation by the ousting tenants of their holding a 
lease from the zemindar, or even of ratification of their 
acts by the zemindar. 

Loch, e7. — We think that the Lower Courts 
have taken a correct view of this case. 
Plaintiff alleges that he was ousted by the 
defendants who are not entitled to receive 
rent from him. Defendants allege that they 
have received a pottah from the zemindar 
after plaintiff relinquished the lands. The 
zemindar has taken no direct or active 
steps, either personally or by his servants^ 
in the ejectment. The ousted tenant is not 
obliged to inquire into the truth of the 
allegation advanced by the defendants. 
Whether they have secured a pottah from the 
zemindar or not, is no matter to him. Ho 
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knows that they are not entitled to receive 
rent from him, and therefore they are tres- 
passers, and, as such, he brings his action 
against them in the Civil Court. The defend- 
ants' allegation that they hold a lease from 
the zemindar, and even a subsequent ratifi- 
carion of their acts by the zemindar, cannot 
oust the jurisdiction of the Civil Court, and 
oblige the complainant to bring his action 
under the provisions of Act X of 1859. 
Under this view of the case, we dismiss the 
special appeal with costs. 



The 27th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

Bjectment— Jurisdlotlon. 

Case No. 2846 of 1863 under Act X of 1859- 

Special Appeal from a decision passed hy Mr, 
A, Hope, Officiating Judge of Hooghly^ dated 
the \ 5th June 1863, reversing a decision of 
Mr, A, Davidson, Second Principal Sudder 
Ameen of that District, dated the 4th Sep- 
tember \S62. 

Joy Kissen Mookerjee (Defendant) Appellant, 

versus 

Modoosoodun Kulleoh (Plaintiff) Respondent. 

Bahoos Mohendro Loll Shome and Mutty Loll 

Shmne for Appellant. 

Baloo Nil Aladhuh Sein for Respondent 

To bring a case of ejectment i^-ithin the jurisdiction 
of the Collector's Court under < lause 6 Sectiou 23 Act X 
of 1859, there must be some dii-ect act on the part of the 
person entitled to receive the rent, either by ejecting 
the tenants personally, or by his servants, or by joining 
with those who actually do so. 

Loch, J. — In this case plaintiff sued to re- 
cover possession, alleging that certain parties 
had illegally ejected him from the land, and 
he made the zemindar Siproformd defendant. 

The defendants stated that plaintiff had 
abandoned the land, and that they had taken 
posRosffion under a pottah from the zemindar. 

The Zemindar, Joy Kissen Mookerjee, plead- 
ed that the suit should have been brought in 
the Collector's Court under Act X of 1859, 
as it was the act of the zemindar by which 
plaintiff was ousted ; but that plaintiff's 
suit in that Court "was barred by lapse of 
time. 

The Lower Appellate Court held that the 
defendants had ousted the plaintiff; that 
any subsequent ratification of their acts by 
the zemindar could not take the case out of 
the jurisdiction of the Civil Court ; and, 



therefore, the Judge gave a decree for posses- 
sion with mesne profits' and costs, making 
the zemindar jointly liable for the same. 

In special appeal the question of juris- 
diction is first urged, nnd a decision of this 
Court of 10th February 1864 is quoted in 
support of the view now taken by the 
3emiudar, special appellant, who pleads tbss 
as he was the party who really oueted the 
plaintiff, the suit was cognizable only by the 
Collector under Act X of 1859. 

The object of the zemindar, Joy Kisst^n 
Mookeijee, in this case, is self-apparent. The 
period for bringing a suit in the Collector's 
Court has lapsed, and therefore he oomeB 
foi-ward alleging that the ejectment was 
made under his orders, and that he alone is 
responsible, and he hopes to stifle all investi- 
gation by raising the objection that, as the 
ejectment w^s the act of the zemindar, plaint- 
iff was bound to seek redress in the Col- 
lector's Court. 

We think, however, that in cases of eject- 
ment, the tenant seeking to recover possessioo 
is bound to biing his suit under Clause 6 
{Section 23 Act X of 1859, only where the 
ejectment has been the direct act of the ze- 
mindar entitled to receive the rent or of his 
servants acting under his orders ; that where 
third parties, with whom the tenant has no 
privity, eject him on the allegation of holding 
a lease from the zemindar, such allegation, or 
even the fact of their holding such a lease, is 
not a sufficient reason for making the tenants 
subject to the jurisdiction of the Collector's 
Court, because the ejectors, as in this case, are 
not entitled to receive the rents, and the 
plaintiff is not bound by their allegations ; nor 
would any subsequent ratification of their acts 
by the zemindar alter the jurisdiction and 
oblige the tenant to bring his suit in the Col- 
lector's Court. To bring a case of ejectnaent 
within the jurisdiction of the Colleclor's 
I Court under the provisions of the above 
I Clause and Section, we think there must be 
some direct act on the part of the person 
' entitled to receive the rent, either by ejecting' 
! the tenants personally oi* by his servants or 
'by joining with those who actually do so. 
j We therefore affirm this part of the decision 
of the Lower Apptdlate Court; but as tkc 
Judge finds that the zemindar was not the 
I party who ejected the tenant, we think that 
! he cannot be made responsible for the mesne 
profits or costs of the plaintiff. We thcw^ 
reverse this part of the order of the Loirre 
Court, and decree so much of this appe« 
with costs. 
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The 27th June 1864. 

Present: 

The Hon'ble G. Loch and F, A. Glover, 
Judges. 

Section 105 Aot X of 1859— HJeot- 
meiit — Sale of nnder-tonuro in 
ezeofition of decree — Notice to 
semlndar (under Seotioii 17). 

Case No. 3043 of 1863. 

Special Appeal from a decision passed by the 
Prinaipal Stidder Ameen oj Nuddea^ dated 
the 6rh August 1863, reversing a decision 
of the Moonsiff of that District^ dated the 
2^h April 1863. 

Maharaja Sutteeschunder Roy Bahadoor, 
(Defendant) Appellant y 

versus 

Modhoosoodun Panl Chowdliry (Plaintiff) 
Jtespondent. 

Baboo Roopnath Banerjee for Appellant. 

Baboo Mohendro Lall Shoma for Respondent. 

Under Section 106 Act X of 1859, an under- tenure 
may be sold in execution of decree, provided there be an 
arrear of rent adjudged. 

The parchaser of the rights and interests of a cultivat- 
or is not bound, under Section 27 Act X of 1859, to 
notify his purchase to the zemindar. 

A zemindar who has purchased his ryot's rights and 
iot«re8ts in the land after their sale for valuable con- 
siileration to another party, cannot oust the bond. Jide 
porchaser. 

Glover y •/. — Thk special respondent in this 
cose (plaintiff in the Court below) sues to 
recover possession of a certain plot of garden 
land (that is, land planted with trees) situate 
within the estate of the special appellant. 
It appears from the record that special re- 
spondent brought a suit against the actual 
occupying ryots of the land in question and 
got a decree, in execution of which he pur- 
chased all their rights and interests in the 
garden aforesaid. Some time afterwards, the 
zomindar gained a suit ngaiost the same ryots 
for arrears ot rent due on the garden for a 
period of 8 years, and, in execution of the 
decree, himself bought the nghts and inter- 
c^ of his tenants, thereby ousting the 
special respondent 

The Principal Sudder Ameen held that 
the tenure was not one that could be sold for 
arrears of rent under Section 105 of Act X 
of 1859, and that, as the special respondent 
liad already purchased the rights of the 
occupy iDg ryets before the special appellant 
had obtained a decree against them^ the latter, 
^ purchasing the tenauts' rights under that 
decree, bought that which did not exist. 
He decreed special respondent's claim accord- 
ingly. 



It is urged in special appeal — 

\st. — That the Principal Sudder Ameen was 
wrong in deciding that the tenure was one 
aot liabls to sale for aiTears of rent. 

2nd. — That as the special respondent did 
not give notice to the zemindar of bis purchase, 
the auction sale for arrears of reut, though 
posterior in time, cannot be set aside. 

^rd, — That a zemindar has power to oust 
a tenant for default, and &s the special appel- 
lant's proceedings under the decree come to 
the same thing, they cannot be interfered 
with. 

The first objection, although it does not 
toucii the point at issuo in this case, inas- 
much as the tenure was not sold but only 
the rights and interests of the tenants, may, 
we think, at once be conceded. The tenure 
in question is admitted to be a transferable 
one ; and, under Section 105 of Act X of 
1 859, such a tenure may be brought to sale 
in execution of decree for arrears of rent. 
The only thing necessary is that there should 
be an arrear of rent adjudged. 

With regard to the second objection, we ob" 
serve that Section 27 of the Act does not apply* 
Special respondent does not possess an inter- 
mediate transferable right between the zemin- 
dar and the cultivator. He stands in the 
place of the cnltivator himself, whose rights 
and interests in the land he bought. He 
was not therefore compelled to notify his 
purchase in the proprietor's register. 

The third point taken in special appeal 
may be shortly disposed of. Doubtless, on 
a proved and adjudged arrear of rent, a 
zemindar can oust a tenant in execution of a 
decree under Act X of 1859, and equally 
can he bring to sale an under-tenure of the 
nature held by the ryots of the garden now 
in suit (Section 105). Had the special ap- 
pellant followed the latter course and sold 
the tenure itself, the special respondent's 
prior lien on it would have been valueless 
so long as the rent decreed to be in arrear 
remained unpaid. But, instead of doing this, 
the special appellant purchased his ryots' 
** rights and interests" in the land. Now these 
^^ rights and interests" had already been 
sold under a decree of the Civil Court and 
purchased by the special respondent, so that 
the zemindar purchased '* a bag of wind," 
and cannot be allowed to oust a party who 
bought for valuable consideration the actual 
rights of the defaulting ryots. 

We see, therefore, no reason to interfere 
with the judgment of the Principal Sudder 
Ameen, and the appeal is accordingly dis- 
missed with costs. 
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The 28th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

Bnlianoement— Section 13 Act X of 
1859— Farmers* 

Case No. 3089 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by Mr. 
J, fV- Balrymple, Judge of Bhaugulpore, 
dated the 2Sth April 1 863, reversing a decision 
of Mr, C» B. Skinner, Collector of that 
District, dated the 26th September 1862. 

Nathooram Shaha (Plaintiff) Appellant, 

versus 

Doorga Manjeo (Defendant) Respondent. 

Baboo Aushootosh Dhur for Appellant. 

Mr. C. Gregory for Respondent. 

Section 19 Act X of 1859 does not apply to farmers 
bolding without or after expiry of their lease. 

Lochy J. — The suit was brought to recover 
enhanced rent after service of notice under 
Section 1 3 Act X of 1859. The defendant 
is a farmer, and the Judge, on appeal, holds 
that the provisions of Section 13 are inappli- 
cable to fanners. We concur in the opinion 
come to by the Judge. A farmer holds for 
a term of years at a fixed rent under a writ- 
ten centract, and on the expiry of that lease 
has nothing further to do with the estate. 
During the period of his lease his rent cannot 
be raised in the manner prescribed in Section 
13, and, on the expiry of his lease, the pro- 
prietor may grant a renewal on euch terms 
as are mutually agreed upon, or else the farm- 
er must give up the farm or may be ejected 
under the provisions of Section 25. If the 
farmer be permitted to hold over after his 
lease has expired, such holding over will not 
render the provisions of Section 1 3 applicable 
to him. We do not find any ground for 
admitting a special appeal, and dismiss it 
with costs. 



The 29th June 1864. 

Present : 

The Hon'ble G. Loch and F. A. Glover, 
Judges. 

aigrht to hold at fixed rates— Itlfflit of 
oeonpancy. 

Case No. 3125 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by the 
Officiating Additional Judge of Nuddea^ 
dated the ^Oth July I H63, affirming a deci- 
sion of the Deputg Coli etor of that Districty 
dated the 2\th February 1863. 



Eamnarain Singh and others (Defendants) 



versus 

Huronath Boy and others (Plaintiffs) 
Respondents. 

Baboos Mohinee Mokun Boy and Anund Mohun 
Thakoor for Appellanls. 

Baboos Sreenath Doss and Bungseedhwr 8ein 
for Respondents. 

A right to hold at fixed rates does not neeessarify fol- 
low a right of occupancy. 

OlovcTy J. — This is one of a number of 
cognate suits by a landlord against his tentnta 
for enhanced rents. 

The defence in the Lower Courts was that 
the tenants held under pottahs which fixed 
the rate of rent payable. 

Both the Deputy Collector and the Judge 
have held that these pottahs oon&r no right 
of exemption. 

It is urged before us in special appeal : (I) 
that the Judge did not attach sufficient 
weight to the decision of the Cazee in which 
the holding was defined to be a ^' kudeemee" 
one ; and, (2), that the rates of rent hare 
been improperly calculated. 

We see no force in either of these o^en- 
tions. It is not denied, indeed it cannot be, 
for the wording of the pottah is verj clear 
and precise on this point, that the original 
grantee was exempt from any enhancement of 
rent during the time he held the jote. The 
pottah says distinctly, " So long as you retain 
the land, no higher rent will be demanded of 
you ;" but there is no provision in it that 
makes this privilege hereditary, or extends to 
sons and grandsons the indulgence originally 
granted as a personal favor to the ancestor. 
In the terms of the pottah the tenant to whom 
it was given was, after all, merely a tenant-at- 
will. He was to hold the land at a fixed rate 
during his period of occupancy, but his occu- 
pancy was terminable at any time. 

So, then, the Cazee's decision relied cm by 
the special appellants did not touch the real 
point at issue in this case, which is not 
whether the oftginal grantee had an interest 
at fixed rates, but whether those interests are 
heritable. 

It has been ingeniously argued by the 
special appellant's pleader that, as the ances- 
tor's temporary rights have become by the 
action of Act X of 1859 permiieDt 
in the person of his descendants so far as 
regards occupation of the land, the right rf 
holding at fixed rates ought to follow the 
right of occupancy ; in other word^ ^ 
what was originally a privilege has now 
become an absolute right, namely, the occu- 
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psDOf , BO that which waa an absolute right ] 
from the first, the pa3rmeDt of rent at fixed 
ntet, must remain in the same position. 

This argument is, we think, more plausi- 
ble than sound. A right of occupancy is 
obtained simply by remaining 13 years in 
the land. Any squatter, if he can suoceed in 
fixing himself on an estate for that time, is 
entitled to retain his holding so long as he 
pays rent for it; but a right to hold at fixed 
rates of lent is a special privilege which 
caa only be obtained by a direct permission 
on the part of the landlord. The mere fact 
of a grandfather being allowed to hold at a 
certain fixed rent is no argument in favor of 
the grandson, unless there be some special 
mention in the lease conferring hereditary 
right 

The pottah in this case allowed the origin- 
al grantee to hold the land at a ceriain fixed 
rate so long as he continued in possession. 
The apt was a personal one, confessedly 
revocable by the landlord, who could have 
terminated the tenant's possession at any 
time, and cannot, we think, be made to go 

down to descendants in the third degree. 
Hid the special appellants brought their suit 
on the ground that they had paid an unvary- 
ing rent from the date of the Decennial 
Settlement, the proof which they would give 
of having paid the same uniform rate of rent 
formoi^ than 20 years would have stood 
them in good stead and have saved their 
tenure from enhancement ; but, as they go 
upon pottahs the dates of which are posterior 
to the settlement, and which, in our opinion, 
only confer personal rights, they can have 
no defence against the landlord who now 
wishes them to pay at the rates usual in the 
pergunnah. 

The second objection may be disposed of 
very shortly. The rates were fixed by 
local enquiry, which corresponded, in all its 
details, with a former one held some years 
previsasly in another suit. The Judge found 
the rates proved by the local enquiry and by 
evidence recorded in the nutbee. This, 
therefore, is a question of fact, with which 
we have nothing to do. 

We, therefore, affirm the decision of the 
Judge and dismiss the appeal with costs. 



The 30th June 1864. 

Present : 



The 



fion'ble W. S. Seton-Karr and E. 
Jackson, Judges. 

Satt fbr llent— Xortffagre. 

Case No. 2780 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr, 
O. W, JUalety Judge oj Beerhhoom, dated 
the 30^^ June 1 863. reversing a decision of 
Bahoo Radhanath Gangooly^ Deputy Collect- 
or of that District , dated the 1 9th March 
1863. 

Bissoroop Dutt (Plaintiff; Appellant ^ 

verms 

Binode Bam Sein (Defendant) Respondent, 

Bahoos Liickee Churn Bose and fVoomesh 
Chunder Hitter for Appellant. 

Bahoos Tarucknath Sein and fianee Madhub 
Banerjee for Respondent. 

A mortgagee who executes a lease in favor of a mort- 
gagor stipulating to pay liim a certain amount annually 
as rent, is, as far as the payment of that sum is concerned, 
a tenant of the mortgagor, and must be sued for any 
arrears of such rent under Act X of 1859. 

Jackson, J. — This was a suit for arrears of 
rent due under an izara lease. The case was 
decided on the merits by the first Court; but 
on appeal the Judge held that the lease, being 
of the description called zur-i-peshgee, was in 
fact a mortgage, and that, although there was 
a stipulation in the lease that the mortgagee, 
who was put into poBsession of the land, 
should pay a certain portion of the rents to 
the mortgagor, still the parties were not in 
the position of landlord and tenant, and any 
suit for breach of the contract would conse- 
quently lie, not under Act X of 1859, but 
in the Civil Courts. 

There is no doubt that, as a general rule, 
a mortgagor and mortgagee do not stand in 
the relation of landlord and tenant; but 
their position depends altogether upon the 
terms of their contract. If the mortgagee 
executes a lease in favor of the mortgagor, 
stipulating to pay him a certain amount 
annually as rent, he is, as far as the pay- 
ment of that sum is concerned, a tenant of 
the mortgagor, and any arrears of such rent 
must be sued for under Act X of 1859. 

This was the position of the parties in this 
suit. But the plaintiff has claimed other 
items from the defendant beyond what he 
stipulated to pay as rent The plaintiff has 
sued for a certain sum, which the defendant 
was, under the terms of the lease, bound to 
pay, for the Government revenue and for 
mooktear's fees, which sum the plaintiff paid 
on the recusance of the defendant. The 
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plaintiff caonot, howeyer, sue for these sums 
under Act X of 1859. His suit must be 
confined solely to the amount of rent which 
the defendant agreed to pay to the plaintiiT 
year by year The Judge's order dismissing 
the suit is reversed, and the case is remanded 
to him for trial on the merits as respects the 
rent which the defendant agreed to pay 
plaintiff. 



The 30th June 1864. 

Ih-esent : 

The Hon'ble 6. Loch and F. A. Glover, 
Judges, 

Bnhanoem^nt — Mokaruree— Share- 
holder. 

Case No. 3265 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by Mr. 
F, Imker, Judge of Shahahad, dated the 
21 ih Augmt 1863, modifying a decision of 
the Assistant Collector of that Distret^ dated 
the 9th July 1863. 

Salgram Opadhya and others (Plaintiffs) 
Appellants^ 

versus 

Maharaja Moheshur Bux Sing (Defendant) 
Respondent. 

Mr. G. Gregory for Appellants, 

Bahoos Kalee Kissen Sein and Moonshee Ameer 
AH for Respondent. 

The fact that a mokurureedar has for any reason 
agreed to pay au enhanced rent to one shareholder, does 
not entitle another shareholder to demand enhanced 
rent, except according to Section 13 Act X of J 859. 

Loch, J. — PcArnnpiFF is the owner of a 4 
annas share of Mouza Sumotha. One Debi 
Buksh held another 4 annas share, which was 
confiscated to Qovernment daring the Muti- 
nies The defendant holds a mokururee in 
the said village, and appears to have -entered 
into an engagement with Government to pay 
an enhanced rent on the 4 annas belonging 



to Gevernment, and plaintiff now brings a 
suit to recover from the defendant rent at (he 
same rate as that whioh he pays to Govern- 
ment. 

The Judge, on appeal, has dismissed the 
suit on the ground that the plaintiff has 
failed to show that he ever collected the sum 
now claimed, and in the absemse of the 
pottah no question could be raised as to its 
terms. 

We think the Judge's deoifiion to be qnite 
correct. The fact that the mokaroreedar 
has, for any reason, agreed to pay an en- 
hanced rent to one shareholder, does not 
entitle another to demand enhanced rent 
unless he has followed the course preaoribed 
in Section 13 Act X of 1859, when the 
right to claim the enhancement would \m 
tried and determined. We dimiss the appeal 
with costs. 



The 30th June 1864. 

Present : 

The Hon'ble H. V. Bayley and Sumbhoonath 
Pundit, Judges. 

Jarlsdictiou— Suit for perpetaal 
pottah*. 

Case No. 3068 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hy Mr. 
G. G. Balfmiry Judge of Chittagong, dated 
the SOth July 1863, affirming a decision 
of Baboo Bhugwan Chunder Bose^ Deputt/ 
Collector of that District^ dated the ZOtk 
Augmt 1862. 

Koylas Chunder Dey (Defendant) Appellant^ 

versus 

Koylas Chunder Sein (Plaintiff) Respondent. 

Moulvie Murhumut Hossein for Appellaai 

Mr. A. f, Lingham for Respondent. 

A salt for a perpetaal pottah cannot be tried oidv 
Act X of 1869. 

Pundit, J. — This and three other cases are 
connected with each other. Three are soiti 
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iastiinted by the special appellant, as aHotion- 
purcliaser, for assossmcnt of certain lands 
held by the respondent, and the fourth i« the 
plaint of the latter for obtaining a pottah 
^m the special appellant in confirmation 
of the istemraree pottah givep to the said 
respondent by the former proprietor. In 
the three cases first mentioned, the respond- 
ent pleads the istemraree pottah he relies 
apon in the plaint of his own case, and in 
the latter case the special appellant denies 
the pottali, and further pleads that no in- 
cumbrance created by the defaulter could bo 
binding against an auction-purchaser. 

The poltah was fonnd to be genuine by the 
first Court, and it further held that the special 
appellant being jblie purchaser of only one 
anna of an estate and not of the *' entire" 
estate, under Section 37 of Act XI of 1859, 
could not enhance. Accordingly, that Court 
dismissed tho thro suits of the special ap- 
pellaut, and decreed the case of the respond- 
ent Against these decisions special appel- 
lant appealed to the Lower Appellate Court, 
and that Court dismissed tho appeals eimply 
oil the ground that it coincided with the 
Lower Court in holding tho potuL to be 
genuine. 

Against these decisions special appeals are 
preferred to this Court in all the four cases. 
In the case of the respondent, the special 
appellant complains that no action for ob- 
taining a perpetual pottah could be tried 
under Act X of 1859. We quite agree with 
the special appellant that the case brought 
by the respondent was perfectly unnecessary 
and could not be tried hj the Collector. The 
question of the genuineness of the pottah 
could be only and has been tried in the other 
cases. 

In the other three cases the special ap- 
pellant pleads that the Lower Appellate 
Court has not tried how far the genuineness 
of the pottah of the respondent affects the 
rights of the special appellant as an auction- 
purchaser. This plea was distinctly laid 
before the Lower Appellate Court, and the 
special appellant further pleaded that he is 
the purchaser of an entire estate. These two 
pleas do not appear to have bern decided 
by the Lower Appellate Court We there- 
fore decree the appeal of the special Jippellant, 
and dismiss the suit of the respondent in the 
suit of the latter, with costs of all the three 
Courts, and remand the other three suits of 
the special api^ellant to the Lower Appellate ' 
Conrt, xhnt, holding its finding regarding the l 
pottah to be good, it should try the effect of ! 



the same against the special appellant as an 
auction-purchaser, and his position as such, 
with reference to the above remarks. 



The 30th June 1864. 

Present : 

TheHon'ble C Steer and E. P. Levinge, 
Judges. 

BTideno« (of rent) -• Remand (for ad* 
dltional ovidonoe). 

Case No. 3494 of 1863 under Act X of 
1859 

Special Appeal from a decision passed hy Mr^ 
F. Z, Beaufort, Judge of the 2^'Pergunnahs, 
dated the ^Oth September 1863, reversing a 
decision of Bahoo Mohendronnih Mitter^ 
Moonsiff of Satkhira, vested with the powers 
of a Deputy Collector^ dated the lOth July 
1863. 

Chundercoomar Roy (Plaintiff) Appellant^ 

versus 

Zeemnutoollah Sirdar (Defendant) Respondent. 

BahooB Sreenath Doss and Bungshee Dhur Sein 

for Appellant 
Baboo Opender Chunder Bote for Eespondent. 

A decree in a former suit declarinp^ the rent payable 
by a ryot is evidence of the rent still payable by' him, 
unless rebutted by him by proof of change. 

A Jud^e on appeal sUould not remand a case for addi- 
tional evidence, but should take such evidence liimself. 

Steer, J. — The plaintiff sues for arrears 
of rent on account of 1257, 1268, and 1269, 
at Ks. 215. He gave as evidence of tho rate 
of rent a decree of Gourt, holding rupees 
215 to be the rent to which the defendant was 
liable. The defendant pleaded that his jumma 
was rupees 150, and he pleaded payment. 

The first Court held that the decree for rent 
for 1262 was the very best evidence as to 
what the rent actually is; and in respect to 
tho payments, it discredited the evidence of 
the witnesses whom the defendant produced 
to prove them. 

The Judge held that the former decree, 
ruling the rent to be rupees 215, was no 
evidence in this suit. He accepted the defend- 
ant's statement that the rent was rupees 150, 
and he remanded the case in order that 
Hollodhur, who wrote the receipts, might be 
summoned, and other receipts given by hiiu 
might he produced for comparison with the 
disputed receipts in this case. 

We think that the decree which held tha 
defendant's juranut to be I'upees 215 iii 
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1262, is evidence that thai is tbe jumma now, 
unless the defendant can show that the rate 
of rent depends on the quantity of land in 
his occupation from time to time, or that the 
jumma has since been abated. The decree 
is }>rm& facie evidence of the jumma, and 
unless the defendant is able to plead that the 
jumma, as settled by the decree, has since 
been altered, or, for stated reasons, was not 
the jumma now, and succeeds in proving 
what be pleads, the former decree muat be 
taken to be evidence that the jumma is now 
■what it' was when tbe decree was passed. 
Oil this point we hold, then, that the Judge 
was wrongs ; and, as the defendant has not 
stated any circumstances tending to show 
that the jumma is subject to variation, 
or has since been abated, we uphold the deci- 
sion of the first Court which held the jumma 
to be 215 rupees. 

In respect to the order of the Judge re- 
quiring further evidence in regard to the 
receipts, wo must remark that the Judge 
ought not to have remanded the case, but he 
should have called upon the defendant to 
summon before himself the writer of the 
dakhilus and to produce some undisputed 
receipts of his. The Judge below has ex- 
amined all the evidence the defendant re- 
quired to be examined ; the trial was com- 
plete, and there was really no ground on 
which a remand was legal. What the Judge 
Inquires is that additional evidence should be 
taken, and he is competent and ought to take 
this evidence himself. The Judge will ac- 
cordingly keep the record on his own file, 
and, after calling for the evidence which he 
thinks necessary, determine whether the 
finding of the Lower Court, on respect to the 
receipts, is correct or not. 

With these remarks the case is remanded 
to the Judge 



The 30th June 1864. 
Present : 

Tae Hon'ble G. Loch and F. A. Glover, 
Jtcd^es, 

JaiisHiotion— BJectmeiit. 

Case No. 3291 of 1863. 

Special Appeal from a decision passed hy the 
Principal Sudder Ameen of Jessore, dated 
the 2bth of September 1863, reversing a 
decision of the Sudder Ameen of that Bts- 
trict^ dated the 22nd.4^mt 1862. 



Wooma Suokury and others (Defendants) 
Appellants^ 

versus 

Syud Ally A shruff (Plaintiff) Respondent 

Baboos Sreenath Doss and Bhuggohutiy 
Churn Ghase for Appellants. 

Baboos Chunder Madhub Ghose and Chreeja 
Sunkur Mmoomdar for Respondent. 

Where a zemindar sold a monrosee tenure for arresn 
of rent and purcbaeed it himself, and then evicted the 
dar-mouroseedar and made a fresh settlement for tb« 
tenure with a third party, — Held tliat a suit for eject- 
ment by the dur-mouroseedar against the seraindat is 
cognizable under Clause 6 Section 23 Act X of 1859. 

I^ch, J. — Tub plaintiff in this case de- 
scribes himself as a duTrmouruseedar and al- 
leges that he has been ejected by the defend- 
ants, zemindars and mouruseedars, under the 
following circumstances : —Defendants, zemin- 
dars, sold the mourosee tenure for arrears of 
rent and purchased it themselves. They 
then evicted the plaintiff, their under-tenant, 
and made a fresh settlement for tbe teoure 
with third parties. The first Court dismiss- 
ed the case ; but the plaintiff got a decree in 
the Lower Appellate Court, and from this de- 
cree a special appeal is filed. 

The first objection taken is that the suit 
is cognizable only under Clause 6, Section 23, 
Act X of 1859, as it is a suit by a tenant to 
recoTer possession against his zemindar for 
having ejected him. It is urged by the re- 
spondent that the defendants did not oust 
him as zemindars but as auotion-parchascrs, 
and in the latter character the defendants 
are strangers to him, and therefore his action 
to recover must be in the Civil Court. This, 
however, is not the case, for the defendanis, 
though auction purchasers, were even in th»t 
capacity the immediate landlords of the plaint- 
iff. It was to them that he would, in his 
capacity of dur-mouruseedar, have to pay 
rent, while their auction-purchase made them 
mouruseedars immediately superior to tite 
plaintiff, and in this capacity they ousted 
him. It is clear, therefore, that this is a 
suit cognizable only under the provisicms of 
Clause 6, Section 23, Act X of 1859, and we 
therefore decree the appeal, and, reversiDg the 
decision of the Lower Court, dismiss the pWfll- 
iff's suit with costs in all Courts. 
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The lat July 1864. 

Present : 

The Hoa'ble J. P. Norman, Officiating ChieJ 
Justice, and the Uon'ble F. B- Kimp, 
Judge 

Presmnption — Acknowledgrmont of 
payment of old rent. 

Case No. 252 of 1862, 

Special Appeal from a decision passed by the 
Officinting Judge of Pumeah, dated the 2\st 
December 1861, reversing a decision passed 
ly the Additimal Moonsiff of Kissengunqe. 
dtaed the 21th April 1861. 

Kaja Enayet Hossoin (Plaintiff) Appellant, 

versus 

SlMjikh Deedar Bux and others (Defendants) 
Respondmts. 

hshoo Kissen Kishore Ghose and Moonshee 

Ameer AH lor Appellant. 
Bahoo JTa^^e Kishen Sein for llespondents. 

An acknowledgment of the pluintiff in a former caije, 
of having reaJized a cenaiii sum of mouey on acouuat of 
renl for throe years, may nflFord Bome presuuiptk.n that 
Ihe older items in the account were aatiatied, and, if thai 
presumption could not be rebutted, might be an answer 
to an action on the older demand. 

Norittan, C. J. — This is a suit for the rents 
of 1268. The Judge finds that the plaintiff 
acknowledged, in a former case, that he had 
realized Rs. 9, 1 90 out of Ks. 1 1 , 1 03 due for 
1258, 1259 and 1260, and therefore that it 
was clear that the plainiiff could not claim 
«nyrent for 1258, as none could possibly 
be due. 

That is, however, a clear mistake. The 
payment of the sum mentioned may afford 
Bume presumption that the older items in the 
account were satisfied, and, if that presump- 
liott could not be rebutted, might be an 
answer to an action on the older demand. 
But the presumption is capable of being re- 
jetted, and is not one which the Judge was 
justified iu acting upon without considering 
tue other evidence in the case.' For instance, 
w U» a part of the mouey realized, a summary 
8»ut was instituted for the rents of 1259, in 
vW suit, under the then existing law, the 
Pwtiff was not at liberty to include the old 
o»wnce for the rents of 1258. The amount 1 



claimed in that suit with interest, Ks. 2,39 1-10, 
was realized, but no part of that money was 
applicable to the satisfaction of the old 
balance of 1258. The case must be remand- 
ed for a proper trial. 



The Ist July 1864. 

Present : 

The Hon'hle W. S. Seton-Karr and 
E. Jackson, Judges. 

Special Appeal (by parties who did 
not appeal against decision of first 
Oourt). 

Case No. 830 of 1863 under Act X of 
1859. 
• 
Special Appeal from a decision passed hy tJie 
Judge of Backer gunge, dated the 30M 
December 1862, affirming a decision of the 
Deputy Collector, dated the loth Nov imber 
1861. 

Boykant Bam Sahoo (Defendant) 
Appellant, 

versus 

Poorno Chunder D^s (Plaintiff) 
Respondent. 

Messrs J, Cochrane and C, Gregory for 
Appellant. 

No one for Respondent. 

Parties who did not nppeal from the decision of the 
^I^'u ^i'""^*^ cannot appeal specially against the dxision 
of the liower Ap|>«llaie Court on the ground that tlie 
decision of the first Ckmrt prejudiced their rights. 

Jackson, J, — This was a suit to recover 
possession of a tenure from which an under- 
tenant alleged that he had been dispossessed 
by the zemindar. The chiim was decreed 
in the first Court. On appeal by the 
zemindar, that decision was confirmed. 

Other parties now appeal specially against 
the decision of the Lower Appellate Court, 
on the grouud that the decision of the first 
Court prejudices their rights. Those parties 
not having appealed from the decision of the 
first Court, cannot be heard in special appeal. 
Their appeal is dismissed. 
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The Ist July 1864. 

Present : 

The Hon'ble J. P. Norman. Officiating Chief 
Justice, and the Hon'ble F. B. Kemp, 
Judge, 

Salt for rent (by Fntneedar). 

Case No. 1864 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hy 
Mr. H. S. Thompson, Officiating Additional 
Judge of Backergunge, dated the Z\st 
January 1863, reversing a decision of 
Moulvie Ahmed Khan, Deputy Collector 
of that Disimtj dated the 2Ath December 
1861. 

Mahomed Kadir and another (Plaintiffs) 
Appellants, 

versus 

Brindabun Ghunder Sein and others 
(Defendants) Respondents. 

Baboos Kali Mohun Doss and Bern Chufder 
Bdnerjee for Appellants. 

Baboo Chunder Madhuh Ghose for Respondents. 

A 8Qit for rent by a putneedar is only cognizabk io 
the Con«Jtor*8 Court, llie fact that* tbe putneedars' 
iDterest had ceased before suit, is wholly immaterial 

Norman, C. J. — This was a suit instituted 
under Act X of 1859 by plaintiffs, putnee- 
dars, against a ryot, for the rents of 1 258 to 
1268. The defendant alleged that the plaint- 
iffs had ceased to be putneedars before the 
commencement of the suit. The Judge 
Unding this to be the case, held that the 
plaintiffs could not prosecute the suit under 
Act X, which, he says, was only intended 
for adjusting differences between actaal 
landholders in proprietary possession and 
tenants, and tlierefore reversed the Deputy 
Collector's decision in favor of the plaintiffs. 

"We are of opinion, however, that the 
suit being a suit for arrears of rent, was 
properly brought in the Collector's Court, 
and in fact, under Section 23 Act X of 
1859, could not have been instituted in any 
other Court. The fact that the putneedars' I 
interest had ceased before suit, is wholly | 
im material 

We therefore reverse the decision of the i 
Judge, and remaad the case to him lor | 
trial upon the mcriis. 



The 1st July 1864. 

Present: 

The Hon'ble H. V. Bayley and Sumbhoontth 
Pundit, Judges. 

meristratton (of transfer of tenim). 

Cases Nos. 3076 to 3080 of 1863 under 
Act Xof 1859. 

Special Appeals from decisions passed bg Mr. 
H, S, Thompson, Officiating Adiitiohsl 
Judge of Bachergunge, dated the 30M 
March 1863, reversing decisions of Beboo 
Ram Chunder Paul, Deputy CoUeetor of 
that District, dated the 7th May I86i. 

Mr. J. C. Sfrkies (Phuntiff) AppeUant, 

versus 

Xalt Coomar Roy and others ( Defendants and 

Objectors) Respondents. 
Baboos Gopal Loll Mitter and Romanath Bm 

for Appellant. 
Baboos Khettemath Boss and Kali Mohun 
Doss for Respondents. 

Mere cognizance or supposed ooi^nluuioe by the 
zemindar of the fact of a party haviiup parchssed i 
tenure is not sufficient to cure ttie defect of nu&* 
registration of such tenure in the zemindar's serista. 

Bayley, J. — The pleaders admit that our 
decision will govern these Eve cases. 

The objection io special appeal is that 
the Lower Appellate Court has improperly 
ruled that mere cognizance or supposed 
oognizduce of the zemindar of the fact of a 
party having purchased a tenure is sufficient 
to cure any defect arising from non-regis- 
tration of such tenure in the zemindar's 
serista. 

The current of decisions on this point has 
uniformly been that a zemindar is not bound 
to recognise any transfer in regard to which 
application has not been made to have sach 
transfer registered in the zemindaree serista 
unless it can be proved that the zemindar 
has not only known of the laanafer, but bai 
also accepted the transferee as his teaant; 
and the receipt of rent by the zemindar after 
such transfer has been held as <»ie of the 
best proofs of the fact of a zemindur haviog 
so accepted the transferee. 

The Lower Appellate Court has held tkit 
mere cognizance is sufficient, and has cited a 
case of the 7th September 1861, as faToriog bii 
view. But we cannot find this case, n<nr has; 
the pleader for the respoudenti arguing ia^ 
support of the judgment below, beenaUa t»: 
produce it or anything to the same eftct 
Th^ plea therefore of special appellant, so ftr 
as it goes, is valid But, on the other baa^i 
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it is to be observed that the respondent 
clearly pleaded that payments bad been made 
and accepted by the zemindar after the 
transfer. The Lower Conrt alludeo to the 
production of the alleged dnkhilas evidencing 
saeh paymemts in another case, but that was 
not one in which the zemindar was a party. 
The Lower Conrt, however, in this case, did 
not investigate and adjudicate whether the 
alleged payments were proved or not, and it 
» still open for respondent to provp such pay- 
ments if he can. We accordingly remand 
this ease for re-trial with reference to the 
above remarks, and for re-decision according 
to the result. 



The 2nd July 1864. 

Pre$ent : 

The Hon'ble 6. Loch and F. A. Glover^' 
Judges. 

JuHsdlotlon— Section 24 Act X of 
18S9— Suit affalnst Affent. 

Case No. 3263 of 1863 under Act X of 
1859. 

Special Appeal fr6m a decision passed hy 
Lieui.' Colonel E. T, DaltoUj Judicial Com- 
misiioner of Chota Nagpore, dated the 27th 
August 1863, affirming a decision of the 
Beputg Commissioner of JSazareebagh, dated 
the dOth June IS63. 

LakhJebnn Lall (Defendant) JppeUanty 

v^sus 

Tekait Pokhurun 6ingh (Plaintiff) 
EespondetU. 

^dioM Chunder Madhuh Ghose and Debendro 
Narain Bose for Appellant. 

Mr, C. Gregory for Respondent. 

The words " management of land" in Section 24 Act 
^ ^ 1859 are not confined to the local agents or 
jMMihs whose duty it is to make arrangements for 
~^ ittltivttion of waste or nnoccnpied lands in their 
^>***|o, bat may be extended to agents who are 
•■^•^ in giving leases and a ^inst whom a suit is 
^"KMatble in th« Collector's Court under that Section. 



Loch, J. — Thb plaintiff in this case brought 
an action against the defendant, special 
appellant, and another, for an account of 
monies received for the plaintiff, estimated ti 
45,000 rupees. This sum comprised monies 
received from the Collector's Treasury, as 
well as rents from the estate of the plaintiff. 
The defendant, special appellant, is styled 
the dewan of the plaintiff, and is said in the 
plaint to have had authority to make settle- 
ments of the villages appertaining to the 
plaintiff's estate, and appears to have been a 
general manager of his affairs. 

The Lower Courts have held that any 
claims which the plaintiff may have against 
him for sums received from the Collector's 
Treasury or individuals, not being rents of 
land, were not cognizable by the Collector ; 
but in regard to a sum of Rs. 9,215-3 receiv- 
ed on account of rent from Adsin to Jeyt 
1269, t\ie suit is cognizable, and as he can 
account only for lis. 9,056-13-3, the first 
Court decided that he was liable for the 
difference, and gave a decree for the amount 
with costs, and at the same time directed him 
to render an account of the same. The order 
of the first Court was confirmed in appeal. 

In special appeal it is urged that, under 
the precedents of this Courts any suit for 
account against appellant must be brought in 
the Civil Court, as he does not come under 
the designation of an agent employed in the 
collection of rents mentioned in Section 24 
Act X of 1 859, and therefore a suit against 
him is not cognizable in the Collector's 
Court. 

It has been ruled by this Court that a 
party remaining at the sudder cutcherry of 
the zemindar, whose duty it is to receive 
rents sent in by the gomas^Ahs and other local 
agents, is not an agent employed in the col- 
lection of the rents under the meaning of the 
words used in Section 24 Act X of 1859, 
and that, consequently, a suit is not cogniz- 
able in a Collector's Court against such a 
party. In this opinion we connur. 8uch 
a servant is in fact a treasurer or ac- 
countant, and must be treated as such, 
and claims against such servants can lie 
only in the Civil Court. But the appellant 
in this <iase does, we think, come under the 
designation of "agent employed in the 
management of land or collection of rents," 
for we find from the plaint (and it is an 
allegation which has not been contradicted) 
that defendant was employed in the manage- 
ment of the estate by making settlements, 
giving leases, &c., and in this capacity we 
gather from the proceedings that he received 
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rents direct from the lessees. Now, wo do 
not think that the words ** manngement of 
lands" roust be confined to the local agents 
or g<»raast*ilis whose duty it is to make arrange- 
ments for the cultivation of waste or unoccu- 
pied lands in their villages, but may be extend- 
ed to agents employed, as the special appel- 
lant in this case^ appears to have been, in 
giving leases; and therefore his higher posi- 
tion or high-sounding title will not prevent 
his being sued for an account under Section 
24 Act X of 1859. 

A second obicction taken is that the 
plaintiflTs account was brought on a Terij 
or memorandum prepared by himself and 
support^ by no proof, and that the Lower 
(Jourts have accepted this memorandum, and, 
without calling upon the plaintiff to prove 
the items claimed, or produce his account- 
books which were in his cutcherry, have 
passed a decree in his favor. 

It is nrged, on the other hand, that the 
defendant lefb the plaintifiTs service suddenly, 
without making over charge of the account- 
books to any one authorized by plaintiff to 
receive them, aud they have remained in the 
cutcherry as he left them. They may be 
said to be constructively still in his posses- 
sion. The plaintiff prepared his memorandum 
fi-om such means as he had at hand, and it 
was for the defendant, who had the charge of 
the accounts, to dispi-ove it if incorrect. On 
the trial he could have required the produc- 
tion of the books from the plaintiff's cutch- 
erry. 

We think that the plaintiff should have 
been called upon to prove the items of this 
account; but as the defendant does not ap- 
pear to have anywhere distinctly denied its 
correctness, we think it unnecessary to 
remand this case for further investigation on 
this point. 

On the third objection raised, viz. that, as 
the first Court has, after an inspection of the 
account, determined the sum due by the 
defendant, it should not have given a further 
order for fresh account of the same period. 
"We think this is right. Plaintiff must be 
content with his decree for the sum specified ; 
and in regard to costs, we think that costs in 
the original suit should have been awarded 
in proportion to the amount decreed and 
dismissed, and award them to the defendant 
accordingly. The orders of the Lower Courts 
will be modified as above, and the appeal 
decreed with costs. 



The2ad July 1864. 

Present : 

The Hon'ble G. Loch and F. A Glover, 
Judges, 

Fresamption (ander Seetion « Aet 

X of 1899). 

Case No. 3281 of 1863 under Act X ol 
1859. 

Special Appeal from a d^eution panned hy 
Mr. C. S. Belli, Judge of Rnjnhahye, 
dated the ^th August 1 863, reversing « 
decision of the Assistant Collector of thai 
Bittricty dated the 2\st 3fag 1863. 

Bhoyrubnauth Sandyal (Plaintiff) Appellant, 

versus 

Mutty Mundle (Defendant) Responienl. 

Bahoo Dehendro Narain Bose for Appellant. 

Baboo Mohinee Mohun Roy for Respondent 

• Section 4 Act X df 1859 does nol require the deleadnt 
to pleftd uniformity of payment from tbe time of the 
Pt'rmanent Settelment, but*providc8 that if, on tbe iml 
of a salt, it appoar that tlie rent has not been chinked 
for 20 years, it sliall be presumed that the land has been 
held at that rate from the time of the Pemiaaest 
Settlement. 

Locht ./. — Tub plaintiff, a putneedar, sued 
to recover enhanced rent, after service of 
notice, at the rate mentioned in the 
notice. 

Defendant pleaded that he held the lands at 
afixedjumma, which jumma bad not been 
changed for more than 20 years, and lie 
pro(^uced receipts for rent extending over that 
period, and at the same time filed a pottah 
dated 19 Kartick 1247, fixing the jumma 
payable by him at Kb. 5 per annum, and 
making his tenure hereditary. 

The AssiBtant Collector decreed the claim, 
and, considering the pottah produced by the 
defendant to be a forgery, ordered bis com- 
mittal to the Sessions. 

An appeal was preferred to the-Jadge, who 
has reversed the order of the Assistant Col- 
lector, holding that it was unnecessary to 
enquire into the genuineness of the pottah, 
and that, as defendant's allegation of oc- 
cupancy at a uniform rate of rent for 20 years 
had been established, his jumma could not be 
enhanced. 

In special appeal it is urged, \si^ i\aX the 
evidence filed by the defendant rebuts tbe 
presumption arising from Section 4 Act X 
of 18 )9, and t'aerefore plaintiff need give no 
proof to the contrary ; ^nd^ tkat, as defendast 
oho^e to file a pottah in support of his daiiif 
he was bound to prove it 
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On the other hand, it is urged that the 
defence did not rest on the pottah, which 
is not pleaded nor referred to in the defend- 
ant's answer, hot it rested on proof of a 
uniform payment of rent for a period of more 
than 20 years : and this being proved by the 
dakhiUs filed by defendant, the presumption 
is that the same jumma has been paid from 
the time of the Permanent Settlement, which 
presumption plaintiff has failed to rebut, and 
that the pottah was merely put in as col- 
lateral proof. 

l^he pottah is to the effect that the defend- 
ant's father had held the land in question 
for many years ; that the zemindar's amlahs 
were now demanding increased rent from 
the tenant (defendant), who asked to have 
his lands measured and a pottah givcd for 
the same; that the zemindar gives him n 
pottah in compliance with his request, 
permitting him to hold the land in perpetuity, 
and his descendants after him, at a fixed 
jumma of Rs. 5. 

The appellant contends that this pottah 
takes away the presumption arising from 
the payment of a uniform rent for 20 years ; 
further, that defendant does not plead a 
uniform payment from the Permanent Settle- 
ment, adducing the dakhilas for 20 years 
in support of such allegation, and leaving it 
to be presumed that he has been paying 
at that rate all along; but he pleads a fixed 
jnmma, and produces his pottah in proof of 
his jumma being fixed, and having filed it, 
plaintiff is entitled to make use of it against 
bini. 

If, for argument's sake, we accept the 
pottah as genuine, it merely assists to sup- 
port a fact already established by other 
evidence, that the defendant has been paying 
rent at the jumma mentioned in the pottah 
for more than 20 years, for we find that he 
has produced dakhilas of years previous to 
the date of the pottah. The terms of the 
pottah prove that the defendant's occupancy 
did not then commence, but that it had been 
held by his father before him, and the proof 
of the payment of a uniform rent for 20 
years raises the presumption that this rate 
has been paid from the Permanent Settlement. 
The pottah certainly limits the occupancy of 
the tenure to the time of the defendant's 
father^ but when that commenced is not 
shown us. It might have extended so far 
back as 1790, and it was for tlio plaintiff, 
having the opportunity given him by the 
wording of that document, to prove that the 
tenancy commenced at a time subsequent to 
the Permanent Settlement, and then defendant 
might have been called upon to prove hia 



pottah. Even supposing the pottah to be 
spurious, the defendant has proved by his 
receipts, which are unchallenged, that he has 
paid a uniform rate for more than 20 years. 
Section 4 Act X of 1 859 does not require, 
as erroneously supposed by the vakeel for the 
appellant, the defendant to plead uniformity 
of payment from the time of the Permanent 
Settlement, but provides that if, on the trial 
of a suit, it appear that the rent has not been 
changed for 20 years, it shall be presumed 
that the laud has been held at that rate from 
the time of the Permanent Settlement, and it 
was for the plaintiff to show that the pre- 
sumption in this case was untenable, which 
he has not attempted to do. We see no 
ground for interfering with the decision of 
the Judge, and dispiiss this appeal with costs. 



The 4th July 186i. 

Present : 

The Hou'bleH. V. Bayley and F. A. Glover, 
Judges, 

Clause « Section 26 Act X of 18«5 — 
Snttancement (by auction purclia- 
aer)— Oarden lands. 

Case No. 2194 of 1863 uuder Act X of 
1859. 

Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 6th 
of May 1863, affirming a decision of 
the Deputy Collector of that District, 
dated the Sth August 1862. 

Siddossuree Cbowdhraiu (Plaintiff) 
Appellant^ 

versus 

Eissoreekant Gossaiu (Defendant) 
Respondent, 

Baboo Dwarkanath Sein for Appellant. 

Baboos Chander Afadhub Ghose and Hem 
Chnnder Banerjee for Respondent. 

In order to obtain the binofit of Clause 4 Section 2f> 
Act I of 1845 (protecting garden binds frt»m enhance- 
ment), it is nut sufficient ihal the notice of enhancement 
should describe tho lands as garden lands, but there 
must be a clear fiiuliu;; that the lands have been held as 
such under boadjuie lenses. 

Bayley y J, — In this case, plaintiff, an auc- 
tion-purchaser, sued with a notice under 
Regulation V of 1812 to enhance the rents 
of the defendant's lands. Defendant pleaded 
that they were garden lands, and, therefore, 
exempted as to any greater rents than those 
admitted by him to he due. 

K 
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The fivBt Court held that defeDdoni's. 
lands being garden were protected from en- 
hancement by Clause 4 Section 26 Act I of 
1845 ; that the notice was incorrect ; and 
that plaintiff had injured his case by taking 
no action in the matter for 12 years. The 
first Court, therefore, gave plaintiff a decree 
only for the rents admitted by defendant to 
be due. 

The Judge on nppeni held to the same 
eflPect, adding that the plnintifTs notice itself 
termed the lands ** bagh*^ or garden lands. 

Against this decision plaintiff now appeals 
specially, urging that both the Lower Courts 
are wrong in their application of the' law 
cited ; that it is not sufficient that the law 
should be hold to apply because the descrip- 
tive word ** bagher^^ is used in that sense 
only in the notice ; and that the law cited 
could only properly apply nj^n a clear find- 
ing that the lands had been held under the 
bona fide leases and in the character describ- 
ed in Clause 4, and that such finding was 
Y)ot on the judgments below. It was also 
intimated on the other side that there was no 
clear finding as to whether the notice was 
legal or not. 

We consider both these objections valid 
on the face of the judgment, and remand the 
ease accordingly for re-trial with reference 
to the above remarks. 



The 4th July 1864. 

Present : 

The Hon'ble Sumbhoonath Pundit and 
G. Campbell, Judges. 

Stent — Sniiaiicetnent — Xnterznecliate 
liolder's tenants. 

Case No. 3104 of 1863 under Act X of 1859. 

Special Appeal from a deeison passed by the 
Additonal Judge of Nuddea, dated ilie Z^th 
of July 1863, reversing a decision of the 
J)eputy Collector of that District, dated the 
2mh April 1863. 

Doyal Chand Mullick (Defendant) Appellant, 

versus 

Prankisto Pal Chowdhry {Plaintiff) 
Respondent 

Bahoo Ashoofosh Dhur for Appellant. 

Baboo Moliendro Lall Shome^ for Kespondent. 

A 7^mindar, on ousting his intermediate holder, is on- 
titlwl Ui collect from the iutcrmediate holder's tenants 
only the rents which were payable to the intermediate 
holder, and cannot enhance those rents without proceed- 
ing in the rcgnUr way. 



Campbell, J, — Plaintiff, the zemindar, 
seeks to recover rent from defendant who is not 
his own tenant but was n tenant under aq 
intermediate holder, one Kedarnath. Kedar- 
nath fell into arrears and was ousted by tbe 
laodlord, who now seeks to take from 
Kedarnath's tenant a fair and reasooable ! 
rent. The defendant pleads that he paid a 
certain rent to Eedarnath, and is willing to 
pay that rent to the present plaintiff, but no 
more. 

The Lower Appellate Court decided that 
defendant is liable to pay the rent assessed by 
the Court ns a fair and proper rent. 

We think that the plaintiff having ongted 
Kedarnath stands in Kedarimth's shoes, and n 
entitled to collect from Kedarnath*3 tenatits 
the rents payable to Kedarnath. Bnt ^e 
think that he cannot increase those rents 
without proceeding in the regular way 
giving fair notice of enhancement and suing 
to assess. We, therefore, decree this appeal, 
and remit the case to be tried on the basis 
above mentioned, t. e, to determine what 
rent defendant contracted to pay to Kedar- 
nath. 



The 5th July 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levingp, 
Judges. 

Jorladlotion — Suit for rent of land 
wttli bouse on it. 

Case No. 3532 of 1863. 

Special Jppcal from a decision paused h\ 
Mr. T, Tu vker. Judge of Shahahad, dated the 
22nd September 1863, reversing a decision 
passed by Mr. S. Da Costa, Sudder Jtueen 
of that District, dated the 16M April 
1863. 

Shaikh Nasur Ali and others (Plaintiffs) 
Appellants, 

versus 

Saadut Ali and another (Defendants) 
Respondents, 

Moulme Afiabooddeen Mahomed for Appellants. 

Mr. A. F. Lingham' for Respondents. 

A suit to deteriTiine tlie rent of land with a house oo 
it does not lie in tlic Civil Court. 

Steer J. — This is a suit to ictenninc the 
rent of a bit of land with a house on it. 

The Judge has held that the action does 
not lie in tlie Civil Court, and that is clearly 
a right decision. The special appeal i8> ac- 
cordingly, dismissed with costs. 
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The 5th July 1864. 

Present : 

The Hon'blc Sumbhoonath Puudit and 
F. A. Glover, Judges, 

jILbateinent of rent. 

Case No. 3159 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr, 
F. J, Coekhnrn. Officiating Additional 
Judge of thj 24 PergunnaJis, dated the 1 6th 
July 1863, affirming a decision of Moulvie 
Fukeer Ahmed Khan, Deputy Collector of 
Buseerhuty dated the 2%th February 1863. 

Horromonee Chowdrain (PlaintifT) 
Appellant^ 

versus 

Ooma Churn Bose and others (Defendants) 
Respondents, 

Baboos Kali Mohun Bass and Roy Sreenath 
^ Sein for Appellant. 

Baboo Romanath Bose for liespondents. 

A decree allowing an abatement of rent for the only 
year for which the order of ubacemetit could then be 
'passe<l, was held not to limit the rii;ht of abatement to 
ibat year, or to prevent the application of the same 
redress to any otlier anterior period iu a case in which 
the question might arise. 

Punditj J, — Plaintiff, zemindar, objects 
that the lyot. under the terms of his kuboo- 
leut, is not entitled to any abatement before 
the year 1274. It has already been decided 
by this Court, in a case brought by the ryot 
for abatement, that, on the ground of the 
lands in his possession being less than the 
qaaatity allowed to him by the pottah, he is 
entitled to a proportionate deduction notwith- 
standing anything iu his kubooleut. 

The special appellant further argues that, 
as this decree for abatement allows deductions 
only from 1269, the ryot cannot claim any 
further abatement backwards for the years for 
the rents of which the special appellant has 
sued in this case. 

It is clear that the decree in the otlier case 
only settled a question of principle, viz. that, 
notwithstanding the kubooleut, the ryot was, 
on the ground of the non-existence of certain 
lands, entitled to a proportionate deduction ; 
and, as in that case, the year 1269 was the 
only year for which the order for abatement 
could bo passed, it was passed only for that 
year. *It was never intended by that deci- 
sion to limit the right of abatement to the 
said year 1269, or to prevent the application 
of the same redress to any other anterior 
penod in a case in which the question was 
^ arife. Plaintiff having in this case sued 
>JW the rents of the years 1266 to 1268, both 



inclusive, the ryot pleaded the ground of 
abatement, which has properly been allowed 
with reference to the decree in the other case 
and to the proof of the non -existence of certain 
lands. We accordingly reject the special 
appeal with costs. 



The 7th July 1864. 
Present : 

The ETon'ble J. P. Norman, Officiating Chief 
Justice^ and the Hon'ble F. B. Kemp, 
Judge, 
Section 14 Act X of 1859— Fntnee. 

Case No. 2770 of 1863 under Act X of 1859. 

Spenal Appeal from a decision passed by the 
Judge of East Burdwan^ dated the Qth of 
June 1863, affirming a decision of the 
Deputy Collector of that District, dated 
the 31s/ January 1862. 

Hurro Mohun Mookeijee (Plaintiff) 
Appellant 

versus 

Brojokishore Roy and others (Defendants) 
Respondents, 

Baboos Banee Madhub Banerjee and 
Mohendrolall Sho)ne for Appellant. 

Baboo Dwarkanath Sein for Respondents. 

Section 14 Act X of 1859 does not apply to the case 
of a parchaaer of a putnee talook at a sale under Regu- 
lation Yin. 1819, unless the jumma is shown to be a 
mesne incumbrance which came into existance subse- 
quently to the creation of the putnee. 

Norman^ C. J. — The plaintiff, the purchaser 
of a putuee talook at a sale under Kegulatiou 
VIII of 1819, sued for an enhanced rent of 
127 rupees in respect of 60 beegahs of land, 
a jote iu Mouzah Sheekund. The defendant 
pleaded that the quantity of land M^as 29 
bocgahs 5 cottahs ; that he had a mokurruree 
right ; and that the tenure was not liable to 
enhancement. An Ameen was deputed to 
measure the land, who found 56 beegahs 17 
cottahs 10 chitiacks in defendant's possession. 
On appeal, the Judge found the defendant^* 
jumma to have been held at 30 rupees sicca 
from before the Decennial Settlement, aid 
dismissed the suit. 

On appeal it is contended before us that tho 
1 4th Section of Act X did not apply to tho 
case of a purchaser under Regulation YIII of 
1819. But in order to support that argument, 
if it is worth anything, the plaintiff should 
have shown that the jumma was a mesne in- 
cumbrance which came into existence subse- 
quently to the creation of the putnee. This 
the appellant failed to do. 
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Secondly, it was objected that the Judge, 
lias decided nothing as to any land held by 
<lefcndnnt in excess of that comprised in the 
defendant's mokurraree pottah. 

On this point, if the plaintiflfs contention 
is well founded, he may hereafter giro notice 
of enhancement in respect of any lands held 
in excess of the quantity comprised in the 
niokurrnree pottah. 

The decision is aflSrmed with costs and 
interest. 



The 7th July 1864. 

Present : 

The Hon'ble G. Loch and W. S. Seton-Karr, 
Judges, 

JarlBdiotlon of aevenae Courts - 
zyeetment— Deeds of Sale. 

Case No. 944 of 18G3 under Act X of 1859. 

Special Appeal from a decision passed by the 
Additional Judge of Nuddea, dated the 17 th 
of January 1 863, reversing a decision of the 
Deputy Collector of that District, dated the 
HthJulg 1862. 

Doyal Chand Ghosc and others (Plaintiffs) 
Appellants, 

versus 

Dwarkanath Misser (Defendant) Respondent. 
Appellant in person. 

Dahoo Khetter Mohun Mookerjee for 
Respondent. 

A Kevenne Conrt, Uiongh competent to divpote Jkudly 
of a question of dispossession, cannot pronounce a fiiml 
opinion on the gcnninenoss of a deed or sale adduced to 
prove the dispossession. 

Seton-Karr, J.— -The special appellant, 
who appears in person, contends before us that 
the Judge's remarks as to the genuineness of 
the kobala were wholly beyond the merits 
of the case which the Courts had to try ; that 
both the Lower Courts, sitting purely as 
revenue tiibunnls, though competent to dis- 
pose of a tenant's claim in an action of re- 
covery, were not competent finally to pro- 
nounce on deeds like the kobala in question, 
which are deeds of title, and which involve 
questions of right. 

After hearing the pleader for the respond- 
ent, we are of opinion that there is force in 
these objections. The Deputy Collector or 
first Court could not finally dispose of a 
question of title, though he might properly 
consider the kobala as far as it asserted the 
fuet of the dispoesession, wbioh was the 



question at issue before him. And the Judfe, 
when he had finally disposed of the appeal 
from the Revenue Court, could not give an 
expression of opinion which could be final, 
regarding a document on which no Civil 
Court, the first Court being a Court of 
Revenue, had yet adjudicated, and which 
should be reserved for those Courts alone. 

Wo declare, therefore, that though the 
decision of the Judge as regards the diBpofr- 
session is final, and is not now questioned Ky 
us, the remarks of either Court regarding the 
validity of the kobala are not final and most 
be no bar to a trial of this point in the 
regular Civil Courts, should either party wbh 
to put the same in issue. 

Each party may pay his own costs in this 
appeal, and the special appellant must pay 
all the costs of the Courts below. 



The 7th July 1864. 
Present : 

The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon*ble F. B. Kemp, 
*fudge. 

Appeal— Suit for rent below ZOO Ks.— 
Seotion 193 A ot X of 1899. 

Case No. 2627 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hy the 
Judge of Midnapore, dated the \9th of June 
186 J, reversing a decision of the Deputy 
Collector of that District, dated the dOth 
Mar oh 1863. 

Bacharam Sahoo (Defendant) Appeilant, 

versus 

Dinobundhoo Paul (Plaintiff) Respondent. 

Bahoo Nohokisto Mookerjee for Appellant. 

Bahoos Sreenath Doss and Bhuggohutty Chum 
Ghose for Respondent. 

In a suit for rent below 100 rupees, where the qoostioo 
was not whether the plaintiff bad a right to enhaooe or 
vary the rent, but simply what was tlie amount of rent 
due under the agreement subsisting between the 
partie8,~HRLD that, under Section 153 Act X of 1969, 
the appeal lay to the Collector and not to the Judge. 

Norman, O, J, — Tnis was a suit for rent. 
The amount sued for being rupees 27^ the 
Deputy Collector dismissed the suit The 
plaintiff appealed to the Judge, who, after re- 
manding ttie suit to try whether the defend- 
ant had executed a certain jam mabundee, gave 
a decree in favor of the plaintiff. The de- 
fendant appeals to this Court, on the grwiDd 
that the Judge has no jurisdicti<Hi, and that. 
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under Section 153 of Act X of 1859, the 
appeal should have been to tho Collector. 

We think that the contention of the de- 
fendant is correct. The question was not 
whether the plaintiff had a right to enhance 
or vary the rent, but simply what was tho 
amoant of rent due under the agreement sub- 
sisting between the parties. 

We, therefore, reverse the decision of the 
Judge with costs and interest. 



The 7th July 1864. 

Present : 

TehHon*blo G. Campbell and F. A. Glover, 
Judges, 

Salt for rent— Flea of Moknrruree— 
Appeal— Bvidence (copies of Zncotne 
Tax Retams). 

Case No. 1927 of 1863 under Aet X of 
1859. 

Special Appeal from a decision passed by the 
Judge of Sarun, dated the 4th of Mag 
1863, reversing a decision of the Deput// 
Collector of that District, dated the 3rd 
November 1862. 

Lalla Gooroo Sahoy Singh (Plaintiff) 
Appellant, 

versus 
Bromo Deonaraiu (Defendant) Respondent, 
Baboo JDebender Narain Bose for Appellant. 
Baboo Kally Kisto Sein for Respondent. 

In A Bnit for rent where the defendant pleaded a 
tnokiimiree ri>i;ht, — Hfld that the/^ase involved a sub- 
stantial right and that the appeal lay to the Judge. 

Copies of Income Tax returns were refused to bo re- 
ceived in evidence. 

Campbell, J. — PiAnfTiFF sued for his share 
of rent as a two annas shareholder in the 
estate, alleging a certain rate of rent. Defend- 
ant pleaded a mokurrruree tenure at a small- 
er fixed rate. Plaintiff produced certain 
papers showing his rate. Defeniant nro- 
daced copies of the Income Tax return filed 
by plaintiff's shareholders in support of his 



The Lower Courts, on the ground that the 
Income Tax returns are more trustworthy 
than plaintiffs papers, decided in favor of 
defendant. • 

Plaintiff appeals on the ground that these 
papers are not evidence. 

Kespondent ohjects that there was no right 
w appeal to the Judge, and, consequenUy, 
none to this Court. 



As defendant himself put in issue a mokur* 
ruree right, we think that the case involved 
a substantial right, and that there is an 
appeal. 

We also think that the evidence, on which 
the decision is founded, is not legal evidence. 
We do not know how defendant got tlie 
Income Tax returns ; nor do we apply 
technical rules of English evidence. But it 
is a broad principle of justice that primary 
evidence must, when possible, be given, and 
that, till it is shewn to be impossible, secondary 
evidence cannot be admitted. We think that 
these returns should not have been admitted 
without proof that the persons who mado 
them were dead ; that these persons should 
have been summoned and cxurainod before 
rec-idng tho unproved returns. In tho 
event of their evidence contradicting the 
returns, they might be cross ejuimined as to 
their signatures, and the Court might have 
formed its own conclusions as to the credi- 
bility of their evidence ; but it was necessary 
to examine them first. We remand the case 
for a fresh docisiim on the whole question 
whether the rent payable by defendant is 
that allefred by plaintiff, or whether it is the 
fixed mokurruree rent alleged by defendant*; 
opportunity of giving evidence being given 
to both parties. 



The 7th July 1864. 

Present : 

The Hon'ble J. P. Norman, Officiating Chief 
Justice, aiid the Hon'blo F. B, Kemp, 
Judge. 

Section 9 Act VX of 1862 8. C— Sur- 
vey of lands (bj lessee under Court 

of Wards). 

Case No. 2533 of 18G3 under Act X of 1859. 

Special Appeal from a decision passed by Mr, 
R, H. Russell, Judge of Midnapore, dated 
the \ 3th June 1863, reversing a decision 
passed by Mr. F. R, Cockerell, Collector 
of that District, dated the 1 Ath April 1 863 . 

Messrs. H. Watson and Co. (Plaintiffs) 
Appellants, 

lersus 

Bhoonya Koonwar Narian Singh (Defendant) 
Reipondent, 

Mr. R, T, Allan for Appellants. 

Baboos Lwarhanaih Mitter and Sreenath Doss 
for Kespondent. 
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A lessee under the Cotirt of Wiurds is competent, 
under Section 9 Act VI of 18fi2 B. C, to make a general 
survej^ of the lands comprUed in his lease. 

Kempy J — This was a suit on the part of a 
lessee under the Court of Wards, to exercise 
the powers vested in him under Section 9 
Act VI of 1862, to make a general survey 
of the lands comprised in his lease. 

The defendant objected that his Killah 
Jameelapore was an independent estate, and 
that the plaintiff was, therefore, not entitled 
to exercise the right claimed. 

The Court of first instance passed a de- 
cision permitting the lessee to measure the 
lands. The Judge of Midnapore held that, 
as the Commissioner of Kevonue bud passed 
an order to the effect that the tenant was to pay 
his rent direct into the Government Treasury, 
the lessee was precluded from exercising the 
the right of measuring the lands comprised, 
in the Xillah. 

Mr. Allan, the pkader for the special 
appellant, has sliown us tbat this order of 
the Revenue Commissioner has been set aside 
by the Board of Revenue ; and even had it 
not been so as the Killah is admittedly 
included in the plaintiff's lease, and the right 
to receive the rent of the same has been 
assigned to the lessee by the Coui-t of Wards, 
his riffht to survey the lands comprising the 
the Killah is .undoubted. The appeal is 
therefore decreed, and the decision of the 
Judge reversed, and that(f the Collector 
confirmed with costs and interest. 



The 8th July 1864. 

Present : 

The Hon'ble G. Campbell and F. A. Glover, 
Judges. 

Suit for rent by staareliolcler— Fartl- 
tion. 

Case No. 1926 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy 
Mr, W, T, Tucker^ Offi<siating Additional 
Judge of Saran, dated the^Sth April 1863, 
affirming a decision passed hij Mr. P. Carter ^ 
Deputy Collector of that District, dated tJie 
29tft October 1862. 

Dhurm Lall Singh (Plaintiff) Appellant, 

versus 

Mussamut Jugodumba Koer (Defendant) 
Respondent. 

Baboo Debendro Narain Bose for Appellant. 

liaboQ Doorga Dass Dey for Kespondent. 



No claim for rent by a shar^older in an estate held 
in coparcenery can stand against a party who denies 
his liability, until the estate is regularly partitioued 
amongst the co-sharers. 

Glover, J — Special appellant sued for 
recovery of arrears of rent on a kuboolent 
The ryot, defendant, did not appear; but 
special appellant's co-sharers intervened and 
denied his claim on various grounds, into 
which it is not necessary for us to enter 
here. 

The Judge held that the kubooleut was not 
proved, and that, therefore, as plaintiff was 
not able to establish an exclusive right to rent, 
the suit should be dismissed. 

We think that the Judge was right. The 
Civil Court's decision, to which the special 
appellant was a principal party, decided that 
no claim for rent would stand against parties 
who denied their liability until the estate 
was regularly partitioned amongst the oo- 
sharers. It is clear, therefore, that special 
appellant has no exclusive right to collect 
reuts ; and as he came into Court on the 
strength of a kubooleut, which kubooleut has 
been pronounced to be worthless, he can* have 
no '' locus standi** in the present case; and 
no question arides into which we can enter in 
special appeal. 

Dismissed with costs. 



The 8th July 1864. 

Present : 

The Hon'ble G, Campbell and F. A. Glover, 
• Judges. 

Decree for enlianoecl rent— Appeal. 

Cases Nos. 1800, 1811, and 18 r2 of 1863, 
under Act X of 1859. 

Special Appeals from a decision passed by 
Mr, IT, S. Thompson, Officiating Addi- 
tional Judge of BacJcer gunge, dated the 24M 
March 1863, modifying a decision passed by 
Baboo Judoo Naih CJiatterjec, Offidaiing 
Moonsiff, with the powers of a Deputy Col- 
lector ^ of Dukheen Shabazpore, dated the 14M 
April 1862. 

Mr. L. Theodorus and others (Plaintiffs) 
• Appellants, 

versus 

Moulvie Abool Burkut AmeenooUah (Defend- 
ant) Respondent. 

Mr. 6. Gregory for Appellant. 
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Bahoo Mohinee Mohun Roy for Kespondent. 

A Judge is wrong in refusing to decree rent at en- 
hanced rates merely becau3e the judgment which fixed 
the enhanced rates has been appealed against on a point 
of law. 

Glover^ J. — Specul appellant urges that 
the Judge acted illegally in refusing to decree 
rent at enhanced rates, merely because the 
original judgments, in which these enhanced 
rates were fixed, had been specially appealed 
to this Court. 

The objection must, we think, be allowed. 
The Judge was quite wrong in refusing to 
give effect to the provisions of a decree re- 
gularly passed on the merits, by a . Court of 
competent jurisdiction, merely because that 
decree had been appealed a$;ainst on a* point 
of law. On enquiry, we find that the spe- 
cial appeal referred to was rejected on the 
9th of September last ; but in any case the 
Judge had no power to ignore the original 
decree. 

The Lower Court's order is, therefore, re- 
versed with costs on special respondent. 



The 8th July 1864. 

Present : 

The Hon'blo 0. Loch and P. A. Glover, 
Judges, 

Bvidenoe— Bz-parte Sammary deoree 
for rent. 

Case No. 3274 of 1863. 

Special Jppeal from a decision passed hy 
Mr. L, W. Rutchinson^ Additional Principal 
Sudder Aineen of East Burdwan, dated 
the 5th May 1863, affirming a decision of 
Mr, S, Wriqhty Sudder Moonsiff of that 
District, dated the 26th June 1862^ 

Anna Puma Dasi (Defendant) Appellant, 

versus 

Joykisto Mookerjee (Plaintiff) Respondent, 

Bahoo Greeja Sunker Muzoomdar for 
Appellant. 

Bahoos Baney Madhuh Banerjee and 
Taruchnath Sein for Respondent. 

Kx-parte summary decrees are no evidence at all of the 
rate of rent leviable. At the most, they are proof 
fmly of what the zemindar coasidered were the proper 
rates. 

Qlover, J. — This was a suit to assess 
certain lands held by the defendant (special 
appellant in this case) at the pergunnah rates ; 
itt other words, to raise her rent from 
lU 79 to Rs. 186 odd. Tho defence was 
that the tonurc had been granted by a former 



taloolidar at the regular pergunnah rates, 
and that the present landlord was not entitled 
to ask more. 

It appears from the record that this case was 
once before appealed specially to this Court 
{tide Decisions, S. D. A., 30th January 1858), 
and was remanded in order that certain issues, 
which the Lower Court had overlooked at the 
first hearing, might be tried. 

The Court of first instance in this deci- 
sion lield that the land was liable to the 
increased rent, and assessed that rent at 
Rs. 146-11-8; a decision afterwards upheld 
by the Principal Sudder Ameen on nppeal, 
who remarked, moreover, that the directions 
of the Sudder Court appeared to him to have 
been properly carried out. 

It is urged before us in special appeal ; 
\sty that the onus of proving that tho rates 
stipulated in the pottah were the fair per- 
gunnah rates has been improperly laid on 
speci.'il appellant ; 2w<?, that the Lower 
Courts have gone upon certain ex-parte 
fysalas, and have paid no attention *to the 
nericknnmahs filed by sjKicial appellant; 
and, Zrd, that the order regarding costs is 
unjust. 

With regard to the first objection, wo 
observe that the Sudder Court's decision 
nowhere lays it down that tho onus of proof 
lies on tho talookdar. That decision merely 
recites the then special appellant's objection, 
and sends the case back en the ground that 
these, and those of the other side also have 
been overlooked. The question of onus 
cannot, however, properly arise in this case, 
the point for decision being simply — ** Is tho 
rate at which special appellant's land is 
assessed a fair rate ?" It might possibly 
have been a fair rate when the pottah was 
first granted, (although, considering the 
relationship between grantor and grantee, 
that of husband and wife, the fact may 
reasonably be doubted ) ; but that is not a 
good defence against the claim of an auctiou- 
purchaser, who, in all tenures not specially 
protected, is entitled to demand what is a 
fair rate now. The special appellant has no 
prescriptive right to hold at fixed rates, but 
if her contention is to be allowed, she will 
become at once a ** mokurrereedar." 

To decide the question of what was the per- 
gunnah rate, no less than three Civil Court 
Ameens were from first to last sent out, so 
that in point of fact, although tho Principal 
Sudder Ameen says that the burden of proof 
ought to rest with tho special appellant, 
neither special appellant nor special respondent 
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was made to bear the onus of proviog 
the rate. The Court took that upon itself 
although it gave special appellnnt the optioo 
of proving that she held at the same rotes as 
her neighbours. 

The second objection appears to us valid. 
The Court of first instance fixed the rates 
simply on some ex-parte decrees for rent, and 
entirely ignored th« three several reports of 
the Civil Court Ameens, and the Principal 
8udder Ameen accepted this finding without 
remark. Now, had the Principal Sudder 
Ameen formed his opinion upon evidence as re- 
gards the rate of rent leviable, we could not, 
in special appeal, have interfered with liis deci- 
sion. ^Mt ex-pa/rU summary decrees are no 
evidence at all of the rale of rent leviable. 
At the most, they are proof only of what 
the zemindar considered were the proper 
rates'. 

The third objection must be disallowed, 
except as regards that part of the clnim- from 
which our present judgment releases the 
special appellant. The costs will be, of 
course, cliarged proportionately. For the 
rest, as it was through her objections that 
80 many Civil Court Ameens were scut out 
to make enquiries, it is but reasoftable that 
she should pay their charges, since the result 
Las been against her. 

The case must, therefore, bo remanded, in 
ordvT that the Principal Sudder Ameen may 
go into the question of rates of rent, irre- 
spective of the ex'parte decrees, which are 
not admissible as evidence, and fix the amount 
accordingly. 



The 9th July 1864. 

Present : 

The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon'ble F, B. Kemp, 
Judge, 

Jarisdictioii — XUeotment — - Recovery 
of possesftlon. 

Case No. 1048 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by the 
Judqe of Patna, dated the 2\st of January 
1 863, reversing a decision of tlie Moonsiff of 
that District, vested with powers of a Deputy 
Collector, dated the mh July 1862. 

Eaj Coomar Singh and others (Plaintiffs) 
Appellants, 

versus 

Kojbunscc Kooor and others (Defendants) 
Ee^ipondents 



Motdvie Aftabjoddeen Mahomed for Appellants. 

Bahoos Kishen Succa Mookerjee and Banee 
MSdhuh Banerjee for Bespondents. 

• A suit to recover possession as ajj^ainst a ryot will not 
lie under Act X of 1859, The only suits for recorery 
of possession that«re cognizable by the Collector under 
that Act are suits by n tenant who has been Ule^lly 
ejected by the person entitled to receive the rent of the 
land or tenure. 

Kemp, J, — This was a suit for possessioD of 
one-half of 32 be^ahs of mukaddamee lands 
situated in Mouzah Nuseeroola Chuck, and 
for mutation of names on the Collectors' rent- 
roll, by removing the namesof Bungsee Singh, 
the lessee, and Mussamut Rajbunsee Kooer, 
the mukaddameedar. Mesne profits were 
also claimed and the reversal of a zur-i- 
peshgee deed. 

The Moonsiff held that the suit had been 
properly valued at three times the sadder 
jumma; that tiie plaintiff had proved that 
the property in dispute had passed to him by 
sale for the recovery of the Government re- 
venue. Possession was awarded to the plaint- 
iff with mesne profits and with mutation of 
names. 

On appeal by the defendant, the Judge of 
Patna, Mr E. F. Lautotir, in a decision which 
to us is perfectly unintelligible, has held that 
'* the rights and interests in the milkent were 
** sold, and not the lands; that the plaintiff 
** is entitled to the malikana placed at tlie 
*^ credit of the judgment-debtor in the Col- 
'^ lector's books ; and, further, that he is at 
" liberty to sue a ryot to be put in posses- 
'^ sion, but he should do so under Act X 
" of 1859.'' 

The issues raised in the first Court, and not 
objected to by the parties, were — 

^V*^. — Can mutation of names be effected 
in respect of lands of this description, or 
not? 

Second, — Have the lands been publicly sold 
01^ not ? 

Third. — On what gfound, and from what 
period, can the defendant be held entitled to 
the same ? 

It is clear that a suit to recover possession 
as against a ryot will not lie under the pro- 
visions of Act X of 1859. The only suits 
for recovery of possession that are cognizable 
by the Collector under that Act are suits by a 
tenant who has been illegally ejected by the 
person entitled to receive the rent of the land 
or tenure. 

"We remand the case in order that the 
Judge may write a clear and intelligible 
judgment. 
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The nth July 1864. . 
Present : 

The Hon'ble G, Campbell and F. A. Glover, 
• Judges. 

Futnee— Bstoppel. 

Case No. 2101 of 1863 under Act X of 1859 
Special Appeal from a decision passed hy the 
Judge of Rungpore, dated the 30^A of April 
1863, affirming a decision of the. Collector 
of that District^ dated the 6th September 
1862. • 

Maddun Mohan Shaha and others (Defendants) 
AppellantSy 

versus 

Sookomoyee Chowdhrain (Plaintiff) 
Be span dent. 

Bahoos Romesh Chunder Hitter and Lukhee 
Chum Bose for Appellants. 

Bdboos Eishen Sucea Mookerjee and Ishur 

Chunder Chuckerhutty for Respondent. 

Where a former proprietor allowed the putneedar to 
pty bis piitnee rent direct to the Collector, — Ubld 
that the present proprietor was not bound by that 
arrangement. 

Glover^ J. — This was a suit by a zemindar 
(special respondent) to recover arrears of rent 
due from his putneedur. The latter admitted 
the zemindar's right, but alleged that he had 
the privilege accorded to him by the former 
proprietor (special respondent's vendor) of 
paying the rent fixed on his putnee direct to 
the Collector, and was only bound to pay the 
balance to the proprietor of the estate. 

The Judge held that the special respondent 
was not bound by this ikrarnamah| and gave 
him a decree. 

We see no reason to interfere in this case. 
The zemindar, who is responsible (under 
peoalty of having his estate sold for aiTears) 
to Qofernmeiit for the rent, is clearly the 
party who ought to pay that rent into the 
Treasury ,if he so wills it, and no private arrange- 
ment between a putneedar on his estate and a 
former proprietor can take away his inherent 
right Theikrurnamah was only binding on the 
parties who ejiecuted it so long as the arrange- 
ment subsisted between them ; and even, then, 
it may be a question whether, on the ground 
of public policy, such an agreement could 
have been eutbrced, for under it the proprietor 
would be always at the mercy of his under- 
tenant, who, by neglecting to pay in the rent 
of the holding, might subject his landlord to 
the loss of his entire estate. 

In the present case it seems to us that the 
agreement (which formed no part of the 



original piitnee lease) was a mere temporary 
arrangement for mutual convenience, and that 
it was terminable at pleasure. 

The appeal is dismissed with costs. 



The nth July 1864. 

Present : ^ 

The Hon'ble G. Campbell and F. A. Glover, 
Judges, 

Bnbancement — Presumption under 
Section 4 Act X of 1859. 

Case No. 2070 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy the 
Officiating Judge of Sarun^ dated the 6th of 
May 1863, affirming a decision of the Deputy 
Collector of that District, dated the iltk 
November 1862. 

Beer Kishore Lall (Plaintiff) Appellant^ 

versus 

Zunbooly Lall (Defendant) Respondeni^ 

Bahoos Kishen Succa Mookerjee and Kalli^ 
Kishen Sein for Appellant. 

Bahoo Onoohooi Chunder Mookerjee 
for Respondent. . 

In a suit for enhancement, where the ryot dates hi» 
holding; from a oorUiu date and cannot carry it back by 
preaumpiiuu to tUe time of the Permanent Settlement,, 
he is not entitled to the benefit of the presumption under 
Section 4 Act X of 1859. 

Olover, J. — This was a suit under Act X 
of 1859 to enhance rent on 18 beegalis 7 
cottahs of land alleged to be held by special 
respondent without a pott ah. The defeuoe 
was that the ryot had held 1 6 beegalis 6 cottaha 
of land from the year 1233 F. 8. under a 
pottah granted by the former proprietor of the 
estate at a yearly rent of rupees 17-0-9, the 
9 pie of which hud been afterwards re- 
mitted. 

The Deputy Collector held that, as t\m 
plaintiff (special appellant in this Court) 
could not show that the rent had ever varied 
during the last 20 years, or that the ryot had 
ever been out of possession during the last 
12 years, the latter, under Sections 4 and 16 
of the Act, was protected from both enhance- 
ment and ejectment. The Judge confirmed 
this decision. 

The objections taken in special appeal 
are: — 

(I). That the pottah under which special 
respondent claims is not proved. 
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(2). That tho onu9 Ilsls been improperly 
laid, it being for the ryot to fihow that he had 
held the land at a uniform rate of rent from 
the date of the Decennial Settlement. 

(3). That no presumption arises in special 
respondent's favor. 

The first objection appears untenable The 
Judge, though not expressing in so many 
■words his reasons for supposing the pottah to 
be genuioe, clearly means to infer that such 
was his opinion. On this point, therefore, 
yhich is a pure question of fact, we cannot 
interfere. 

On the other grounds, however, we think 
that the Judge's decision must be reversed. 
The pottah which dates from the year 1233 
P. S. mentions the land as being a *'jote 
sabik'- of the then lessee, and recites that, to 
avoid uU future diflSculties about rent, the 
sum to be paid should be so much. There is, 
however, no memorandum of what the rent 
was before, and nothing from which it can be 
supposed that it was the same as now. The 
inference is indeed the other way ; for it was 
in order to settle disputes about this very 
matter that the rent was fixed in the pottah. 
8till, notwithstanding that this document is 
dated in 1233 F. S only, we might perhaps 
have conceded the ryot's title as arising from 
presumption on the words " jote sabik" had 
he rested his case on the bare • fact of bis 
having paid a uniform rate of rent for 20 
years ; but in his answer to the suit, he 
specifies his rights particularly, and claims to 
have held the land in suit at a uniform rate 
for 35 years, that is, from the date of the 
pottah, and uses tenns which are, we think, 
inconsistent with his present allegation that 
he had in fact held at that rate from a much 
longer period and merely put forward the 35 
years' holding in order to establish his claim 
to the benefit of the 20 years' rule. Under 
these circumstances he, of course, loses the 
benefit of the presumption which a 20 years' 
uniform payment of rent would otherwise 
have given him. He dates his ownership 
from a certain year, and cannot carry it back 
by presumption to the time of the Permanent 
Settlement. The anus throoghout is upon 
him, and he can show no title further back 
than 1233. His title, then, must rest on the 
pottah of 1233, and on examining the terms 
of that pottah, it is clear that there is nothing 
in it to protect the ryot against enhance- 
ment. 

We think, therefore, that the land is liable 
to enhancement, and reverse the decision of 
the Lower Court with coats. 



Thel2th July 1S64. 

Present : 

The Hon'bleW. Morgan and Sumbhoonath 
Pundit, Judges. 

OtamlBsal of salt— afotiee of m- 
* Iianoeinent. 

Case No. 3040 of 1863 under Xct X of 
1859. 

Special Appeal from a decm'on passed hy Mr. 
J, K 8. LUlie, OfficiGting Judge of Hoogk- 
Ig, dated the 2Ut August 1863, affirming 
a decision of Baboo Rakhal Doss Moolcerjtt, 
Deputy Collector of that District, dated the 
\^th May 1863. 

Chunder Coomar Roy and otben (Plaiotifis) 
Appellants, 

versus 

Bholanath Sircar and others (Defendants) 
Respondents: 

Baboo Obhoy Churn Bo^e for Appellants. 
No one for Respondents. 

The inclusion by the plaintiff in bia nodoe of 
enhancement of land belonging to the lakberaj holdiag 
of the defendant, is no reason for diamisaiog bia wbok 
suit 

Morgan, •/.—Ik this suit for enhaneemenl 
of rent of 6 beegahs 3 cottahs of land, tlie 
Lower Courts find that the plaintiff has in- 
cluded, either through inadvertence or fraad, 
no less than 3 beegahs 1 i cottahs and up- 
wards of land, which is tlie lakberaj holding 
of the defendant. The Courts held that, by 
reason of the notice extending to this land, 
tlie plaintiff's suit in respect of the whole of 
the land should be dismissed. That appears 
to us to be no reason for dismissing the whole 
suit. The case must be remanded, in order 
that the Lower Courts may ascertain and ad- 
judicate with regard to the plaintiff's right 
of enhancement in respect of the land ether 
than the lakheraj land included in Uie co- 
tioc. 
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The 12th July 1864. 
Present : 



The Hon'ble F. 



B. Kemp and F. 
Judges, 



A. Glover, 



Anctton-puroliaser— ZUeotment ^ Bn- 
liaiioemeiit. 

Case No. 3548 of 18'63 unde^ Act X of 1859. 

Spseial Appeal from a decision parsed by Mr, 
J. JF. DalrympU, Judge of Bhaugulpore, 
dated tk<; 5th June 1863, reversing a decision 
of 3ir, €. B. Skinner, Collector of that 
District* dated the II th April 1862. 

Dabee Bhuggut aud another (Defendants) 

Appellants, 

versus 

Beechun Raoot and another (FlaintiflTs) 
Respondents, 

Jdr. J, Baptist for Appellants. 

B^Aoos Banes Madhuh Banerjee and Romesh 
' Chunder Mitter for Respondents. 

An auction-purchaser canoot eject a ryot haying a 
right of oocopancy, or enhanoe his rent, except in the 
Diiioer preacribed by law. 

Kempt J. — The Judge has found that the 
plaiDtiflT, the ryot, has clearly proved that he 
has a right of occupancy. 

The special appellant is an anction-purchas- 
er. He is not entitled to eject any ryot 
having a right of occupancy, or to enhance 
the rent of such ry^t otherwise than in the 
manner prescribed by the law in force. 
When the ejectment took place, Act XI of 
1859 was in force, and not Act I of 1845. 
The defendant, if he wishes to enhance the 
rent hitherto paid by the plaintiff, must pro- 
ceed nnder Act X of 1859 to enhance in a 
legal manner. The decision of the Judge 
must bo affirmed, and the appeal dismissed 
with costs and interest. 



The 13th July 1864. 

Present ; 

The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 

finhanoement (by Bhareholder)— Par- 
tition— Zrrejn^larlty in notice— De- 
clarator J decree. 

Case No. 3542 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hy Mr, 
A. A. Swinton, Judge of Tipper ah, dated 
the 2lst September 1863, affirming a 
decision of MotUvie Mafiomed Kazim Khan- 
Deputy Collector of that District, dated the 
Zrd August 1863. 



Kara Lochun Dutt (Plaintiff) Appellant, 

verstis 
Petumber Paul (Defendant) J2^^o«^^»/. 

liaboo Poomo Chunder Mookerjee for 
Appellant. 

No one for Respondent, 

The holder of a specific share in an estate not regu* 
larly partitioned, may sue for cnUauceiuent of his share 
•of the rent. 

A slight irregularity in the drawing op of a notice of 
enhancement cannot affect the plaintiff^s right to a 
dechiratory order reciting his right to enhance at some 
fature time on service of a fresh notice. 

Olover, J, — This was a suit by a co-sharer 
in an estate to enhance the rent of one of the 
ryots holding land therein. 

The Judge dismissed the case on the ground 
that a co-sharer in an undivided estate could 
not sue by himself for enhancement of a ryot's 
rent, and that the notice served was irre- 
gularly drawn up. 

Neither of these reasons appear to us sound. 
The Jirst objection is met by the precedents 
of this Court of the 12th March 1863 and 
the 1st April 1864, where it was held that 
one of several joint proprietors of an estate 
can maintain a suit for enhancement of his 
share of the rent without a butwarra. Now, 
in the present case, the estate, although not 
regularly partitioned, is separated into certain 
specific shares, of which special appellant 
holds one. There is no reason, therefore, 
why he should not sue for the enhancement 
of his share. 

The second objection is equally untenable. 
There was, doubtless, a slight irregularity in 
the drawing up of the notice, but not, we 
think, sufficient to invalidate the special ap- 
pellant's case. But granting that the in- 
formality were fatal, the special appellant 
would still have the right to a declaratory 
order reciting his right to enhance at some 
future time when a fresh notice was served. 

This case must therefore be remanded to 
the Judge for a fresh trial with reference to 
the above remarks. 
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The 15th July 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges. 

Notice of enhancement (on tenant in 
posseasion). 

Case No. 2150 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hy Mr. 
R, Abercromhie, Judge of Dacca j dated ths 
X^th May 1863, reversing a decision passed 
hy Moonahee ffusmiUoollahy Deputy Col- 
lector of that District, dated the 2\st Jan- 
uary 1863. 

Nubo Coomar Qhoae (PlaintiflP) Appellant, 

versus 

Kishen Chonder Banerjee and others (Defend- 
ants) Respondents^ 

Biiboos Nolo Coomar MooJcerjee and Romesh 
Chundcr Mitter for Appellant. 

B4ihoo Kalee Mohun Dass for Respondents. 

Where a zemindar has received rent for 22 years 
from tbe tenant in possession, notwithstanding that he 
is not registered in his serishta, it i^ upon such rtaog- 
nized tenant, and not any other party, that his notice 
of enhancement moat be served. 

Trevor, J. — Plaintipp issued notice on a 
defendant, who was registered in his seristah 
as bis bowaladar, for enhancement of rent, and 
now sues for rent in accordance with the 
notice. 

The party in poFsession of the bowaln 
came forward, pleading that he had purchased 
the bowala from the registered owner ; that 
rents had been received from him for years by 
the zemindar's naibs ; and that, consequently, 
the notice should have been served on him ; 
and not having been so served, the suit should 
be dismissed. 

The ilist Court gave plaintiff a decree 
against the defendant in possession. The 
Judge dismissed the suit, inasmuch as the 
zemindar having received relits from the de- 
fendant in possession, the purchaser was 
bound to issue ijiotice on him; and not having 
dono so, the suit cannot be maintained. 

Plaintiff now appeals specially, urging that 
he is only bound to look to the registered 
tenant ; and having issued notice on him, that 
is sufficient to warrant a decree against the 
party in possession. 



The contention of the zemindar will not 
hold water. It is no doubt true that the 
zemindar need in the first place look only to 
the registered tenant ; but if the zemindar, as 
has been found to be the fact by the Judge, 
received rent for 22 years from a tenaot, 
notwithstanding that he is not rogisierod, it 
is upon such recognized tenant, and not on 
any other peurty, ihat the notice of enhance- 
ment miist be served. Under this view yit 
see no ground for interfering in special appeal, 
but reject the application with costs. 



The 18th July 1864. 

Present : 

The Hon'ble W. Morgan and Sumboonath 
Pundit, Judges, 

Suit for rent— Plea of pa jment —Set- 
off. 

Case T^o. 587 of 1863 under Act X of 1859. 

Regular Appeal from a decision passed hy ike 
Moonsiff of Durhhunga, in Tirhoot, vested 
with the powers of a Deputy Collector, dated 
the Uh August 1862. 

Mussamut Joykooer (Defendant) Appellant, 

versus 

Mr. J. Furlong, General Manager for the 
Maharaja of Durbhunga (Plaintiff) Re- 
spondent. 

Bahoos Kissen Kishore Ghose and Olkoy 

Chum Rose for Appellant 

Bahoo Juggadanund Mookerjee for Bespondent 

Payment by a tenant under the landlord*s direcrlons, 
to another or for a specified purpose, of a sum equiTalent 
to the amount c aimed as rent, is tantamount to a payineflt 
to the landlord himself, and is a sufficient answer to 
the landlord's suit for rent. Such a defence, i>ein<; rather 
one of pnyment than set-off, is open to a defendant in a 
suit under Act X of 1859. 

Morgan, J. — The issues which we directed 
in this case have been returned with the find- 
ing of the Lower Court in ftivor of the 
appellant. The Court finds (and as it ap- 
pears to us on sufficient evidence) that there 
was nn agreement between the Maharaja 
and his tenant, the deceased Mohun WI 
Dobee, whereby the latter was authorized to 
apply the sums due from him to the Moha* 
raja for rent, in payment of disbursements 
made by him on account of law-suits carried 
on for the Maharaja. The Court has found 
that tl»e amount of such disbursements exceed- 
ed the amount due to the Maharaja for rent; 
but beyond this, the Court states that it has 
not been able to ascertain the precise amount 
disbursed. 
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As it is clear that tlie tenant has paid, if 
not direct to the Maharaja, yet on account 
of the Maharaja by liis directions, a sura 
equivalent to the amount of rent claimed, it 
seems to as that that is a sufficient answer to 
the present suit. It amounts to a plea of 
pajrment. 

Some question was made as to whether 
a defence of this kind was open to the 
defendant in a suit brought under Act X 
of 1859, and a case was cited decided in 
1861, and reported at page 147 qf the 
Volume of Decisions of that year) in which 
it is laid down that a defence by way of set-off 
is not open to a defendant in a suit before the 
Collector under Act X. In the present case 
the defence relied on is rather payment than 
set-off. Payment by the Maharaja's direc- 
tions to another or for a specified purpose, is 
eqaivalent to a payment to the Maharaja 
himself, and we think that it cannot be con- 
tended that, in such a suit, the defence of 
payment is not open to the defendant, wliat- 
ever ma; be the law respecting the admissi- 
bility of a set-off by way of defence in a 
suit under Act X of 1859. 

We shall adopt the finding of the Lower 
Court. The result will be that the plaintiff's 
suit for rent must be dismissed, and reversing 
fhe judgment of the Lower Court, this appeal 
allowed with costs. 



The 19th July 1864. 

Present : 

The Hbn'ble F. B. Kemp and F. A. Glover, 
Judges. 

Xiimitatloii— Section X4 Act ZXV of 
1859 inapplicable to snita nnder 
Act X of 1859. 

Case No. 121 of 1864 under Act X of 
1859. 

Regular Appeal from a decision passed hy 
Mr. E. C. Cr aster f Collector of Howrah^ 
dated the 3rd Decemher 1863. 
Soudamonee Dossee (Plaintiff) Appellant, 
versus 

Poomo ChunderRoy and others (Defendants) 
Respondents, 

Bahoos Phoyruh Chunder Bannerjee and 
Otool Chunder Mookerjee for Appellant. 

Bahoos Dwarhanath Mitter and Mohesh 
Chunder Chowdhry for Respondents. 

Section 14 Act XIV of 1859 is not applicable to suits 
btrred by limitation under Act X of 1859, which are 
expressly exempted from the operation of Act XIV by 
Section 3, 



Kemp, /. — This is a suit to recover posses- 
sion of lObecjijjihs of land from which it is 
alleged the plaintiff was illegally ejected by 
the party entitled to receive the rent there- 
of, and is brought under the provisions of 
Clause 6 Section 23 Act X of 1859. 

The cause of action admittedly accrued in 
1260 B. S. Tht^ suit is brought in 1 863 or 1 270 
B. S. The latest date u[»on which this suit 
could have been brought so as to escape limit- 
ation was the 30th July 1861. {See Section 
30 of Act X of 1859 and Act LI II of 
1860.) 

Tlie appellant claims the benefit of Section 
14 Act XIV of 1859, inasmuch as she says 
that she prosecuted her claim in good faith 
though in the wrong Court But she is not 
entilJed to any deduction under that Section, 
inasmuch as its provisions are not applicable 
to suits of this description which are ex- 
pressly exempted fr<»m the operation of Act 
XIV of 1859 by Section 3 of the said Act 
(See decisions of this Court in special appeal 
No. 2040 of 1863, dated the 17th February 
1864, and No. 656, August 1863.) 

The appeal is therefore dismissed with 
costs and interest. 



The 19th July 1864. 

Present : 

The Hon*ble C. B. Trevor and G. Campbell, 
Jrtdges, 

Bnhaneement— Jangrleeboory lands. 

Case No. 1969 of 18G3 under Act X of 
1859. 

Special Appeal from a decision passed hy* 
Mr, R. E. Russell, Judge of Midnapore^ 
dated the 29th April 1863, modifying a deci- 
sion passed hy Baboo Mohesh Chundsr Roy^ 
Moonsiff, exercising the potqers of a Deputy 
Collector of that District, daked the 9th 
March 1863, 

Deen Dyal Agustee (Defendant) Appellant, 

versus 

Messrs. Robert Watson and Co. (Plaintiffs) 
Respondents. 

Bahoo Nil Madhuh Sein for Appellant. 

Mr, R, T. Allan for ResponJents. 

In fixing the rent to be paid fur cultivated land origi- 
nally held on a jangleeboury grant, the Court should 
ascertain the rate payable by the same class < f ryots 
for lands of a similar description and with similar 
advantages. 
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Trevor, J. — Plaintiffs sued for arrears i 
of rent nt an enhanced rate after notice 1 
served. The right to enhance was not very | 
clearly disputed by the defendants, but they 
strongly demurred both to the area of land 
which plaintiffs alleged to be in their posses- 
sion, and also to the rate of rcLt which 
plaintiffs claim. 

The Deputy Collector first sent an Araeen 
into tbo Mofussil for the purpose of holding 
a local investigation ; but as the defendant 
was dissatisfied with the Ameen's ]>roceed- 
iug, the Deputy Collector then proceeded 
himself into the Mofussil, and the result of 
the enquiry was that defendants held 
;^2 1 - 1 6-2 beegahs of land ; that of this, 1-18-4 
beegah is unculturable jungle land, and 
99-6-6 beegahs are beyond the boundaries 
Bet forth in the notice served upon the de- 
fendants; that, consequently, only 220-11-14 
beegahs of land are in defeiidanta* possession, 
for which they are liable to pay rents. As to 
the rates, the Deputy Collector was of opinion 
that the lands of the village in which ' the 
land in dispute is situated, vi». Sarsabandee, 
are not of a better description, as seems to 
have been the opinion of the Ameen, but 
of the Borao description as those of Chunder- 
beela ; that the culturable lands of Chunder- 
beela have, by a decision of the Principal 
Sndder Ameen, been fixed at 8 annas a bee- 
gah, and the jungle lands at 4 annas ; that, 
consequently, about the same rates should 
be fixed for the some sort of lands in Sarsa- 
bandee. He therefore assessed 151-14-14 
beeg-hsat Rs. 85-5 10 at the rate of 9 annas 
per beegah as cultivated land, and 69-17-4 
beegahs as jungle land at Rs. 17-3-10, being 
at the rate of 4 annns per beegah. Costs 
in proportion to the amount decreed and dis- 
missed. 

On appeal by the plaintiff, the Judge as- 
sented 10 the ana fixed by the Lower Court. 
As to the rates, the Judge remarks that the 
Ameen, who went to the land when the crops 
were on the ground, found that the lands of 
Sarsabandee are much superior to those of 
Cbunderbeela. The Moonsiff, Deputy Col- 
lector, who went when the crops were off^ 
the ground, considered they were of the same 
quality. He finds the rates fixed by the 
Ameen in the adjoining village Panasole to 
be less than those in Sarsabandee. The rates 
found by the Ameen were less, but in that 
case, on appeal, one rupee was fixed as the 
rate for lands in cultivation, it being shown 
that that was the rate paid for the land held 
under the old pottah which was considered to 
be still in force. The evidence would tend to 



show that in other villages in the neighbour- 
hood, a higher rate than this prevails for the 
best lands. The evidence is not so conclnsive 
on the part of the plaintiff as could l>e wished, 
but one rupee may be considered a fair aver- 
age rate, and this is the rate which was as- 
sumed as the full rate in the origiual pottah. 
The Judge, therefore, fixed one rupee on the 
cultivated and 4 annas on the uncultivateii 
lands, and modified the first Court's deciaiou 
accordingly, with costs in proportion to the 
amount decreed and dismissed. 

The defendants below have now appealed 
specially, urging that the pottah was origi- 
nally a junglebooree-temire, and, consequent- 
ly, the Judge, when considering the rate of 
rent to be paid by them, should have taken 
into consideration, with reference to Clause 
2, Section 17 of Act X of 1859, the expense to 
which they hai been put in clearing the land 
originally ; and 2hd, that the Judge should 
have, in fixing the rate of rent, considered, 
as did the Afoonsiff, Deputy Collector, what 
was the prevailing rate payable by the same 
class of ryots with themselves for lands of a 
similar description and with similar advantages 
in the places adjacent, and not have fixed the 
rate with reference to a sum mentioned in 
the old pottah which had never been acted 
up to. 

The cultivated land was onginally held on 
a junglebooree grant, but it has been cleared 
for more than 30 years, so that at the present 
day the rate of rent demanded must be de- 
termined by the customary rate for similar 
lands with similar advantages payable by 
the same class of ryots in places adjacent 
This enquiry the first Court made with con- 
siderable care. The Judge, however, look- 
ing simply to the sura of one rupee mention- 
ed in an old pottah which was never actni 
on, for in both of the old pottnhs, both that 
of 1228 and that of 1251, taking remission 
into consideration, 8 annas was the rent paid 
upon the cultivated land, fixed the rate at 
one rupee. But even had there been no 
en or in the Judge's calculation, the mode of 
enquiry entered into by him was not that 
enjoined by the old Hegulations of Govern- 
ment and re-enacted by Section 1 7 of Act 
X ; and that mode is, as above observed, 
the ascertainment as to what was the rato 
payable by the same class of ryots for lands 
of similar description and with similar ad- 
vantages in the places adjacent : if what the 
defendants pay as rent is below this, it 
should be raised to it, but not beyond it. 

We, therefore, remit the case to the Judge 
with directions that he will carefully make 
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this necessary enquiry, looking simply and 
wiely to the evidence on the jpoint on the 
record, and pass eventually whatever order 
seems to him to he just and proper. 



The 19th July 1864. 
Present^: 

The Hon'hle F. B. Kemp and F. A. Glover, 

Jtidges. 

Bstoppel— Knbooleut —Pottah. 

Case No. 2877 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hy 
Mr. R. II. IfiMsellf Judge of Midnapore, 
dated (he \4th August 1863, affirming a de- 
cision of Mr. A Rattray^ Deputy Collector of 

' that District, dated the H/A April 1863. 

Syud Mahomed Hossein (Plaintiff) 
Appellant, 

versus 

Pe^oo Mullick and others (Defendants) 
Respondents. 

Messrs. R. T, Allan and R. E. Twidale for 
Appellant 

• Mr. C. Gregory for Respondents. 

A ryot is estopped from pleading, in a suit for a 
knbooleut and for determination of the rate at whi<^h 
such kabooleat !b to be delirered, a pottah which he 
denied in a former suit for rent 

^emp, «/. — This was a suit brought under 
the provisions of Clause \ Section 23 of 
■ Act X of 1859, for a kuboolcut and for 
j determination 'of the rate at which such 
f kubooleut is to be delivered. The Judge 
I diflmissed the suit. 

The plaintiff below is the appellant. He 
is the purchaser of the rights and interests 
of the putneedar in execution of a decree. 
It appears that, while the putnee was under 
attachment under the provisions of Eegula- 
tion II. of 1806, the former putneedar's 
widow created a durputuee and granted 
pottahs to the ryots and amongst them to the 
defendant, special respondent. "When the 
plaintiff acquired his title, he took ikrars 
from the tenantry to pay rent as heretofore, 
but these ikrars in no way confirmed the rate 
of rent. A suit was brought against the 
defendant for rent, and the ikrar was plead- 
ed. The defendant answered that he was 
not the tenant of the plaintiff, and that he 
had executed no kubooleut and received no 
pottah. To establish the relation of landlord 
and ienanti the plaintiff filed the kubooleut 
given by the defendant to the durputnecdur 



and obtained a decree, not on the ikrar which 
was .not adequately stamped, nor on the 
kubooleut, but upon jummah-wasil-bakees. 

In the present suit the defendant sets up 
the pottah which he had distinctly denied 
in the rent suit, and tlie Judge holds that 
he is not esfopped from pleading it, inasmuch 
as the plaintiff condoned the fraud committed 
by the defendant by filing the kubooleut, 
which is tantamount to admitting tlie pot- 
tah. 

We cannot concur in this view of the case. 
The kubooleut was not filed in admission of 
the pottah, but simply to prove that the re- 
lation of landlord and tenant existed between 
the plaintiff and defendant. . The plaintiff 
is not bound by that knbooleut. The case 
is therefore remanded for trial under the 
provisions of Clause 1 Section 23 Act X 
of 1869. Jt will involve a determinatiou 
of the rate at which the kubooleut is to be 
delivered. Costs to follow the result. 



The I9ih July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Rent— Acqnleacence — Tenants liold- 
inflT witboat agrreement. 

Case No. 2325 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed by Mr. 
W. T, Tucker, Officiating AdditionalJudge 
of Sarun, dated the 23rd May 1863, 
affirming a decision of Baboo Gocool 
Chunder Chowdry, Deputy Collector of that 
District, dated the 26th Nocemher 1 862. 

Messrs. John Stalkart and James Cox 
( Defendau ts) Appellants, 

versus 

Lallah Ehurrut Loll for Baboo Deonaraia 
ijingh (Plaintiff) Respondent. 

Mr. T. T. Forbes for Appellants. 

Bahoo Kalee Kissen Sein for Respondent. 

Tbe sending of an agent b^ a tenant to settle with 
the landlord as to the rent, is not a virtual acquiescence 
iu the rate of rent demanded. 

A tenant who holds without an agreement is onlj 
liable to a fair rent. 

Jackson, J. — This was a suit for arrears 
of reD». The landlord allowed the ten- 
ant to hold the jumma without any 
formal agreement. In the course of the 
year he wrote to the tenant that the rent 
would be rupees 9-6 and rupees 9-10 per 
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beegali. The tenant replied that he was 
Bending his agent to come to terms with the 
landlord as to the rent. Tlie landlord and 
the agent met, but could not agree to the 
terms. The landlord now sues for the rate 
ot* rent which ho orij;inalIy demanded. The 
tenant alleges that it is an excessive and 
unreasonable rent. Both the Lower Courts 
have decreed the claim on the ground that 
the sending fhe agent to settle the rent was 
virtual acquiescence in the^rate demanded. 

On special appeal the tenant objects to 
this construction being put upon the letter 
which he wrote. We have heard the letter 
read. Bj it the tenant does not anywhere 
agree to the rate demanded. The hotter 
closes by a request for favourable considera- 
tion, which looks as if an abatement was 
expected. The agent deposes that he and the 
landlord could not come to terms because of 
the excessive nature of the demand. There 
is nothing in this evidence to support any 
agreement to pay the rate demanded ; on the 
contrary, the evidence proves that the rate 
was contested. 

It is then said that the tenant having held 
the land without an agreement, must pay 
what is demanded. But we think he is liable 
only to a fair demand. The landlord allowed 
him to hold without agreement, and, under 
such circuniiitunces, the Court should decree 
a fair rent. 

The Lower Court's judgment is reversed 
and the case remnnded for proper enquiry as 
to what is a fair rate of rent and decree at 
that rate for the extent of land found in the 
tenaut's possession, there appearing ' to be a 
dispute on this point also, which was not 
settled. Remanded accordingly. 



The 20th July 1864. 

Present : 

The Hon'ble C. U. Trevor and G. CampbeU, 
Judges, 

&abooleiit— Jurisdiotlon — Boundarj 
dispute — Prooedare. 

Case No. 2234 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy the 
Judge of Bhaugulpore, dated the \Ath of May 
1863, reversing a decision of tlie JJeputy 
Collector of that District, dated the 2^th 
December 1861. 

JBebee Amina and others (Pluiutiffb) 
Appellants 

versus 

Sheikh Ramzan All and others (Defendants) 
Respondents, 



Mr. J, Baptist for Appellants. 
Mr. O. C. Paid for Respondents. 

A landlord cannot sue for a kubooleut for past years. 

The Revenue Courts have no jurisdiction to decide 
a boundary question between two ctlatcs. A laDdlond 
must first obtain a declaration in the Civil Cdlirt thac 
the land in dispute is within the limits of liiitestae, 
after which lie may proceed to assess revenue upon it 
in the usual course under Act X of 1859. 

Campbell, J. — It is quite clear that plaintiff 
could not sue for a kubooleut for past ycar». 
And even if we were to regard the suit as ia 
substance brought to realize rent for use 
and occupation, still as we find that in truth 
the matter involved is a boundary dispute- 
that both defendant and the intervenor 
owner of the adjoiuing estate assert that 
the land belongs to this latter estate^and 
it is clear that plaintiff had not hiiheno 
realizecl rent from this land, we think that 
the Revenue Courts had no jurisdiction tor 
decide the boundary question between the 
two estates. In such cttscs, the jurisdietion 
is only given by Section 77 of Act X of 
1859, when it is found that either party had 
hitiierto received the rent. TUintiff must 
therefore by suit in the Civil Court obtaia 
a declaration that the land in dispute is 
within the limits of his estate, after whicb, 
if so found, he may proceed to assert a right 
to assess revenue upon it in the usual course 
under Act X. 

The appeal is dismissed with costs. 



The 21st July 1864. 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges, 

Ziimitatlon -- Aet XXV of 1859 In- 
applicable to aalts under Act X of 
1899. 

Case No. 2334 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by the 
Judge of East Burdwan, dated the Aih of 
June 1 863, reversing a decision of the Coiled- 
or of that District, dated the 30M De- 
cember 1862. 

Sreemutty Dabee (Defendant) Appellant, 

versus 

Nukeesunnissa Bebee and others (Plaiufiffs) 
Respondents, 

Baboos Chunder Madhub Ghose and ^Uohesk 
Chunder Chovodhry for Appellant. 

Messrs. Cm Gregory and J. Baptist nod 
Moonshee Au\€sr Ali for liespoudciits. 
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In caswi where tlw .special rules of limitAtion pre- 
"*cribed by Act X of l^fiO apply, the proviaioa<» of Act 
XIV of 1859 have no application whatever. 

Camphelly J. — This was a suit under Act 
X of 1859 to recover possession of land from 
which plaintiff alleged thaf. he had been 
dispoRsesRcd in 1854. The suit was brought 
on nth December 1862, nnd is out of time 
under the provisions of Section 30 Act X of 
1859, and Act LIII of 1860. 

Respondent urges that he is entitled to the 
l»enefit of Section 14 Act XIV of 1859, and 
is entitled to deduct time during which his 
suit was pending in a wronj? Court, and that 
he may '^pply such deduction in such n way 
as to take date as if he had brought his action 
under the old law. I 

But it seems to us clear that, as already 

Spccinl Appeal 2040 ^"^^^^ j" /^^ decisions 
of 1863, decided 17th noted in the margin, in 
Febmnry 1864. cases where the special 

.«ciU?S"'Ct rnl.s of Hmi.«.ipn pro- 
1863. vided by Act X apply, 

Rcfmlar Appeal 121 the provisions of Act ! 
of 1864, deeded July 19, xiV of 1859 have no 

Special Appeal 2273 application whatever. | 
onsGS, decided July 21, This case is undoubted- 
ly governed by the pro- 
Tiaions of Act X of 1859, and that beinjr so 
plaintiflT cannot claim the benefit of oert:iin 
provisions of Act XIV of 1859, even if tht^y 
would, in this instance, be of any avail to 
bring his case within time. 

We, therefore, reverse the decision of the 
Judge, and decreeing the appeal, dismiss 
plaintiff's claim. 



The 2lst July 1864. 
Present : 

The Hon'ble E. P. Levinge and 
F. A. Glover, Judges. 
Koknraree holdlniT — Farmtngr lease- 
Case No. 3557 of 1863 under Act X of 
1859. 

Special Appeal from a decision passed hy the 
Judge of B/taugulporef dated tJie \9ih of 
August 1863, affirming a decision of the 
Deputy Collector of that Districty dated the 
22,nd November 1862. 

Dhurm Roy and others (Defendants) 
Appellants, 

versus 

Moddooeoodun Prosad Chowdhry (Plaintiff) 
Respondent . 



Baboo Roopnath Banerjee for Appellants. 

No one for Respondent. 

A mokiinire<» holding: cannot he extinguished hy s 
subsequent farming lease . 

Glover, J. — Special respondent in this 
case sued to recover possession of certain 
lands, from which he alleged himself tK> have 
been dispossessed by the zemindar. He 
claimed to hold on a mokururoe pottah. 

The defendant (special appellant) objected 
that this pottah had never been given^ but 
that the special respondent, in connection 
with one Kademath Chowbce, held the land on 
a farming lease, on the expiry of which 
special respondent continued in occupation as 
a simple cultivating ryot. 

Both Lower Courts found that the mokur- 
uree lease was genuine. The Deputy 
Collector held, moreover, that the '* ijftra" 
was fictitious; but in this he was overruled by 
the Judge, who on this point found for the 
special appellant He decided, however, 
that the mokururee title of the special 
respondent could not be, and was not, extin- 
guished by a subsequent farming lease, and 
therefore dismissed the appeal and restored 
the plaintiff to possession. 

It is urged before us in special appeal that, 
supposing the special respondent's mokur- 
uree rights to have ever existed, they were 
surrendered and avoided by the execution of 
the ijara lease. 

We think that the Judge lias gone on very 
insufficient grounds in that part of his deci- 
sion which declares the validity of the farm- 
ing \i ase. He has reversed the judgment 
of the Deputy Collector on this head, simply 
on the ground that, although special respond- 
ent's name is not mentioned in that lease as 
farmer, yet he is proved to have been in part- 
nership therein with Kademath, because both 
were sued under the lease for rent, and both 
cast in that suit. This by itself, and without 
seeing how and for what reasons that suit 
was decided is not, we think, a sufficient 
ground. The judgment might have been 
ex-parte, and the moknrureedar there sued 
might not have been the one now before us. 
At any rate, Muddoosoodun's name not being 
in the lease, we do not think the fact of a 
man of the same name being sued under it, 
is sufficient to prove the allegation that be 
gave up his mokururee title, and took in 
Ueu a mere farming one. 

But be this as it may, we hold that a 
superior title like a mokururee holding 
cannot be extinguished by an inferior oq^ 
like an ijara. The two things are in short 
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incompatible, and it is impossible to believe, 
without some other evidence, that a man 
possessed of the one would give it up in ex- 
change for the other. 

We think, therefore, that the Judge hai 
no sufficient warrant for his finding that the 
rjara lease was given to special respondent. 
We also think that the raokururee right 
could not be extinguished by a farming lease, 
even supposing the latter to have been 
executed. 

We dismiss this special appeal. 



The 21 St July 1864, 

Present : 

The Hon'ble C. B. Trevor and G. Campbell, 
Judges, 

finhanoement (by parohaser of moiety 
of estate settled In perpetalty). 

Case No. 2372 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr. 
H. S. Thompsofi, Judge of BackergungSy 
dated the Srd June 1863, reversing a decision 
passed hy Baboo Mam Chunder Paul, Deputy 
Collector of that District^ dated the 22nd 
September 1862. 

Bam Lochun Paul (Plaintiff) Appellant f 

versus 

Mussamut Brojo Mohinee and others 
(Defendants) Respondents. 

Baboos Hem Chunder Banerjee and Kalee 
Mohun Doss for Appellant. 

No one for Respondents. 

Where the purchaser of a moiety of an estate settled 
In perpetuity some years a^o according to a jura ma- 
bundee then made, does »i<>t sue di/ertly to set aside the 
jummabundee of settlement, but ma' y years after the 
settlement, to enhance the rents entered therein, he is, 
to entitle him to succeed, bound to show that, since the 
period of settlement, circumstances have occurred which 
have tended to raise the value of the ryots' lands, and 
conscquentlv to entitle him to an increased share of the 
surplus pronts arising from the lands. 

Trevor, J. — Plaintiff, who is the pur- 
chaser of 8 annas of an estate which was 
settled in perpetuity some years ago accord- 
ing to a jummahundee then made, now sues 
to enhance the rent of the defendant. 

Defendant pleads that his rent was fixed 
in the juramabundee of settlement, and that 
plaintiff, v ho stands in tlie room of the party 
wi h whom the original settlement was made, 
cannot enhance his rent. 

The Lower Appellate Court held that, as 
the rates assessed on these tenants were fixed 
after due euquiry, plaintiff, who stands in the 



place of the original party to the settlement, 
is bound by the jummahundee of settlement. 
It found also that the case of Jogendur Chun- 
der Bose versus Tara Chnnd Bose was in- 
applicable to the circumstances of the present 
case. 

Plaintiff now appeals specially, urging that, 
as he was not bound under all circumstAncos 
to observe the rent roll of settlement, he is 
entitled to raise the rent of the tenantry on 
showing that the rate entered in the jummahun- 
dee is below the pergunnah rate. We think, as 
laid down in the case above cited, that, as tbe 
plaintiff does not sue directly to set aside 
the jummahundee of settlement, but, many 
years after the settlement, to enhance the 
rents entered therein, he is, to entitle him to 
succeed, bound to show that, since the period 
of the settlement, circumstances have ccour- 
red which have tended to raise the value of 
the ryots' lauds, and, consequently, to entitle 
him to an increased share of the surplus pro- 
fits accruing from tbe lands. If ho can show 
this, he is entitled to what he claims, but not 
otherwise. We remit the case to the Lower 
Appellate Court for re- investigation with 
reference to the above remarks. 



The 2 1st July 1864. 
Present: 

The Hon'ble C. B, Trevor and G. Campbell, 

Judges. 

Notice of enbanoement. 

Case No. 2472 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy Mr, 
E. G. Birch, Officiating Additumal Jmd$t 
of East Burdwan, dated the I6th March 
i 863, a/firming a decision of Mr. H* W. 
Mackenzie, Deputy Collector of that District, 
dated the \<jth November 1862. 

Tarachand Roy (Plaintiff) Appelhntf 

versus 

Keenaram Kurmokar and others (Defeudants) 
Respondents, 

Baboos Greeja Snnker Muzoomdar and Chunder 
Madhub Chose for Appellant. 

Baboo Kissen Succa Mookerjee for 
Respondents. 

A notice of enhancement roust be reasonably aoconte 
and preci' e. A notice to pay a lump sum on the whole 
land in and out of defendant's poasesaion b not sofBciat. 

Camplellf J, — We think it is found as a 
fact that the land on which enhanced rent ia 
claimed, or the greater part thereof, is not in 
possession of the defendant, and that a notice 
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to pay a lamp sum on the whole land in and 
oat of defendant's posseBsion is not sufficient. 
We consider that the Judge is rivht that 
notices must be reasonably act5urate and pre- 
cise, and that on this notice the enhanced 
rent cannot be claimed. We dismiss the 
appeal with costs. 



The 21st July 

Pref^ent : 



1864. 



The Hon'ble E P. Levinge and 
F. A. Glover, Judges, 

Mesmnptloii of lakberaj land— Proof 
of title— Ziooal eaqairy. 

Case No. 3558 of 1863. 

Sperial Appeal from a decision passed hy the 
Princtpal Sudder Ameen of Hooghly^ dated 
the 23rrf September 1863, affirming a 
decision of the Moonsiff of Serampore, 
dated the 22nd December 1862., 

Baboo Rajkissen Mookerjee and others 
(Plaintiffs) Appellants^ 

versus 

Baboo Joykissen Mookerjee and others 
(Defendants) Respbndents. 

Bahooi Bama Chum Banner jee and Prosunno 
Coomar Sen for Appellants. 

Baboo Motee Lall Mookerjee for Respondents. 

Where a plainHff sues «s zemindar to resnme and 
usees land a» his lakheraj land, he is bound tn give 
•ome eyidence of hU title to tlie land before the C urt 
can be warranted in ordering a local enquiry. 

Zevinge. J. — The plaintiff sued to resume 
and assess the land in plaint mentioned held 
by one of the principal defendants ns his 
alleged lakheraj land. This defendant 
pleaded that it was his valid lakheraj land. 
Other defendants, zemindars, pleaded that 
the land sued for lay within iheir shares 
and did not appertain to the plaintiff's sh^re. 
Both Courts rightly threw the onus on the 
plaintiff to prove, as a condition precedent, 
that the land sued for fell within the plaint- 
iffs share, and both Courts have dismissed 
his suit, he having failed to give any evidence 
whatever to prove that it lies within his 
share. 

Oa special appeal it is urged that it was 
the duty of the Lower Appellate Court to have 
directed a local enquiry to ascertain if the 
land fell within the plaintiff^s flhare. We 
are of opinion that, as the plaintiff brought 
his Biijt on his right as zemindar of the land, 
»e was bound to give some evidence of his 
titlft to this property in dispute before the 



Court could bo warranted in ordering any 
local enquiry. Further, we see that the only 
evidence he did produce was a chitta which 
contained no boundaries. Consequently, a 
local enquiry to see if this alleged lakheraj 
land was in plaintiff's share ywoffrf that chitta 
would have been of no use, and therefore the 
Court was right, in this instance and under 
the circumstances of the case, (no witnesses 
having been produced by the plaintiff), in not 
directing an enquiry and in dismissing the 
suit against the lakheraj dar. Appeal dis^ 
missed with costs. 



The 21st July 1864. 
' . Present : 

' The Hon*ble J. P. Norman, 0;f^. Chief Justice, 
; and the Hon'ble C. fiteor, Judge. 

i Rent— Bond— &ubooleat — Set-off. 

Case No. 668 of 1864 under Act X of 1859. 

Special Appeal from a decision pass'*d by Mr, 
A. W. Russell, Officiating Judge of Behar^ 
dated the \Oti* February 1864. affirming a 
decision of Mr W. J. Long more, Collector 
of that District, dated the 23ri November 
1861. 

Mussamut Eduo (Plaintiff) Appellant^ 

versus 

! Mussamut Bechun (Defendant) Respondent, 

Mr. i?. T, Allan «nd Moonshee Abbas Ali 
Khan for Appellant 

Mr. C, Grsgory for Respondent. 

A tumnssook, in modification of a lease, if (srenaine, 
constitutes an answer as far as it p>es to a claim for rent 
and is not merely a set-oflf A suit for rent on a kuboo- 
leut for 3,500 rupee* superseded by a tamussook under 
which 676 rupees was claimable, and to the payment 
of which, if it had been rightly put on the tumiisaook, 
the defendant would nor. probably have offered anj- 
objection, was held to have been properly dismissed. 

Steer^ J. —This is a suit for the rents of a 
farm for the years 1267 and 1268, and the 
case came in special appeal before this Court 
on the 1st April 1863. On that occasion the 
Court ordered aremand,in order that it might 
be decided whether a certain turaussook, by 
which it was alleged that the original agree- 
ment had been varied as to the rent, was 
genuine or not. The Lower Court has now 
decided that the deed is genuine, and that, in 
accordance with the conditions contained in 
it, no rent is due for the years 1 267 and 
1268, for which years the arrears are 
claimed. 

In -special appeal it is contended that the 
debt upon the tumussook camiot be pleaded 
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Poorneema Ghowdhrain (Plaintiff) Appelant, 

versus 

Raj Chunder Boy (Defendant) Respondent. 

Baboo Kalee Mohun Doss for Appellant. 

Bahoos Dwarkanath Mitter and Uhnodapenkad 
Banerjee for Respondent. 



as a set-oil in a suit for rent ; aud secondly, 
that, if the sum stipulated to be paid under 
the tumusBook can be taken at all in dis- 
charge of the rents, the whole cannot be so 
taken, as the tumussook stipulates that 
Ks. 676 is to be paid every year to the lessor, 
the plaintiff, to enable her to pay the Govern- 
ment revenue and other expenses, and there- i? ,0^0 a 4^ y i 
sidue of the rent only is to be applied towards Case ^o. 2349 of ^^3 under Act X ot 

the debt under the tumussook. 

In regard to the^ rst objection, it was raised 
before and overruled. It was then re- 
marked "that the tumussook, if genuine, 
constituted an answer to a large portion of 
the rent, aud did not constitute merely a set 



1859. 

Juggurnath Roy Chojrdhry and others 
(Plaintiffs) Appellants, 



off." The tumussook is not an ordinary 
money bond, but a deed in modification of the 
conditions of the original deed of lease. 

With regard to the second objection, there ! 
is no doubt that Rs. 676 is yearly payable to : 
the plaintiff as rent. The tumussook pro- t 
vides clearly . that, deducting that sum, the' 
lessee is to be allowed to carry the rest of | 
the rent stipulated for to the credit of the 
loan. But still we think the suit has been j 
rightly dismissed. The plaintiff sued on a 
kubooleut for Rs. 3,500 which has been ] 
superseded by the tumussook. The plaint- 
iff has chosen to harass the defendant with a 
suit for rent on a superseded deed for the sum ' 
of Rs. 3,500, when Rs. 676 was only claim- 
able, and to the payment of which, if it had ; 
been rightly put on the tumussook, the de- , 
fendant would not probably have offered any 
objection. We therefore uphold the order 
dismissing the suit, and we dismiss the spe- , 
cial appeal with costs. We declare the 
plaintiff entitled to the yearly rent of Rs. ; 
676, which, if not paid on demand, he can 
proceed to enforce in due course of law. 



versus 

Raj Chunder Roy (Defendant) Respondent. 

Baboo Sreenath Doss for Appellants. 

Baboos Dwarkanath Hitler and Unnodapershad 
Banerjee for Respondent. 

In a i^uit governed by the limitation prescribed by 
Section 32 Act X of 1859, a plaintiff is entitled to 00 
diminution of time on account of the period duriiv 
^hich the suit was pending in a Coart without jam- 
diction as provided b^' Section 14 Act XIV of 1859. 

Trevor^ J. — Plaintiffs in two cases 9ue 
the defendants, who are the owners severally 
of an 8^ and 7^ annas share of an under- 
tenure in their estate, for a hu lance of thu 
rents due from 1257 to 1'267, or from 1850 
to 1860. They admit the payment by defend- 
ants of Rs. 4^4 yearly, but allege that 
the rent due from the defendants is Rs. 643. 
They sue for the difference between these two 
sums. 

The defendants plead — Xst that plaintiff 
is out of Court under the Statute of Limita- 
tion ; and, 2/«f/, that they have paid an un- 
varying sum for 1 5 years to plaintiff under a 
written agreement, that, in consequence ot 
diluvion, that should be the precise rent. 



The 21st July 1864. 

Present : 

The Hon'ble C. B. Trevor and G. 
Juagos. 

Umltatlon — Section 32 Act X of 
1859— Section 1« Act XZV of 1859. 



The Lower Appellate Court considered that 
under Section 14 ot Act XIV of 1859, plaiiit- 
' iff*s claim can only be listened to from I26J 
to 1267. On the merits, he was of opiuioQ 
i that the payment by defendants of the same 
{ amount of rent for \ 5 years was sufficient to 
admit of the presumption that an arrangemeDt 
Campbell, jj^d been entered into that the sum paid 
should be the amount of the putnee. 



I 



bt/ 



Special Appeals from a decision passed 
Mr. //. S. T/io/npson, Additional Judgo 
Backergunge, dattd tlie 20th Mag 
reversing a decision passed bg 
Judoonath Chattttrjee, Officiating Moonsijf^ 
With powers of the Dcputg Collector of that 
District, dated tite ^th Januarg 1863. 

Case No. 227 J of 1 803 under Act X of 1859. 



Plaintiff now appeals specially, urging that, 
as he sued under Section 32 of Act X of 
1859, no portion of his claim is affected by 
the Statute of Limitation ; that, under that 
18t;3 * ^*^^» ^^ ^^ entitled to a deduction of the perioJ 
Baboo ®^ ^ months, during which his suit was pend- 
ing before the Civil Court, who had no 
jurisdiction, and he will then be within time; 



and 2ndly that the Lower Appellate Court wm 
not justified in presuming any verbal firrsBge- 
ment for the abatement of defendants' rent, 
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simply in conseiiuence of the fact of their 
having paid that sum for 15 years. 

The present suit, as is admitted by plaintiflF, 
is regulated by the terms of Section 32 of Act 
Xof 1869; and under that Section, plaintiff is 
entirled to no diminution of time on account of 
the period during which the suit was pending 
in a Court without jurisdiction ; and as his pre- 
sent suit is not l)rought within 3 years from 
the passing of Act X of \ 859, he is out of Court. 
We cannot import from another law a provi- 
aon and insert it in a Section of an Act in 
which it does not exist, merely from some notion 
of equity, or in order to avoid what may ap- 
pear a hard case. But we must interpret 
the law strictly as it stsmds, leaving to the 
Legislature, whose province it is, the duty 
of supplying its own omissions, if they are 
fQch, as has been contended before us. 
Under this view we think plaintiff clearly 
out of Court. 
On the merits we may add, though it is 
t unuecessiiry, that we think that the Lower 
i Appellate Cpurt was perfectly justified in 
presuming from the payment, without protest 
or demand ever made for higner rent, of 15 
years evidenced by the dukhilalis produced by i 
dufendants, that an oral agreement that such 
was to be the tixed runt had been entered into i 
between the parties. 
We reject the special appeal with costs. • 



The 22nd July 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 

Jl^fjfCS, 

Jurisdiction — Putaee — Abatement — 
Interest (before decree). 

Case No. 3572 of 1863. 
Special Appeal from a decinion passed hy the 
Judge of Beerthoom, dated the 6(h of Gvto- 
her 1 863, reverging a decision of tlie Moon- 
iiffof that District^ dated tlic I'lnd 3Iarvh 
1863. 
Protabuarain Singh (Defendant) Appdlant,. 
versus 
Nityeram Singh (Plaintiff) Respondent. 
Baboos Kishm Kishore Ghose and Nobo Kishen 
Mookerjee for Appellant. 
Baboo Sreenath Doss for Kespondent. 
Suit for abatement of rent in respect of u portion of a 
putnce tenure taken by Government for railway pur- 
pftses, from the time when the land was «o taken clown 
to the pcikd of hk reliuquLihiDg the lease. Aa the land 



was taken, the rent paid, and the puruoe rosi|i^ied before 
Act X of 1859, that Act waa held not to apply to i he 
case. 

Levinge, J. — The plaintiff brought his suit 
in the 0W\\ Court, stating that he had ac- 
quired a putnee tenure under the defendant 
in the year 1254, and that he remained in 
possession until the end of 1265, and relin- 
quished his holding in 1266; that when 
in possession as putneedar a portion of his 
land, viz.^ 86 beegahs 17 cottahs 9 chittncks, 
representing the annual profit of Rs. 108-8 
had been taken by the (iovernment for rail- 
way purposes, yet the defendant had not 
given him credit for the rent of the land so 
taken from him but compelled him, on pro- 
ceedings taken under Regulation VIII of 
1819, to pay his annual rents without any 
abatement ; and therefon^ he now sued to es- 
tablish his right to abatement and to recover 
back the annual sura of Rs. 108-8 paid by 
him from the time the land was so taken 
down to the period of his resigning his 
putnee. 

Such is the outline of the plaintiff's case. 
The defendant has made several defences ; 
but both the Lower Courts have decided in 
the plaintiff's favor. The first Court declar- 
ed the plaintiff's right to an abatement, which 
was clearly established, and decreed that the 
plaintiff wns eniitlcd to recover from tlie 
deft-ndaut the rent for six years from 1 260 to, 
and inclusive of, 1265, at the rate of Hs. 
108 8, but disallowed the plaintiff's claim 
for interest (Rs. 350-8-3) as the principal 
sum had never been ascertained. The 
Lower Appellate Court, not only upheld the 
decree for the rent, but awarded the interest 
claimed. 

On this special appeal it is first contended 
by the defendant, the special appellant, that 
this suit will not lie in the Civil Court, but 
should have been brought in the Collector's 
Court under Act X of ISoO. But we are 
of opinion that the provisions of that law 
do not apply to this case, as the land' was 
taken, the rent was paid, and the putnee 
had been resigned, before that Act came 
into operation. 

Next, it is urged that, inasmuch as there 
had been a decree of a Civil Court for a por- 
tion of the rent, so much as is covered by that 
decree cannot now be recouped, as the claim 
to an abatement or deduction should have 
been made in that suit. But we find from 
the decree that it was passed without pre- 
judice to the then defendant, the now plaint- 
i^* and putneedar, proceeding in a regular 
suit to establish his right to an abatement, 
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nnd to recover this sum decreed as rent. 
It was not open to the Court under the then 
system of pleadings to have admitted the 
defendant's claim as a set-off in answer to 
the action. We therefore overrule this 
ohjeotion. 

Bat we think the appellant's contention 
that he ought not to be fixed with interest 
on these sums before decree to be just, the 
principal sums never having been ascertained 
before the decree in this cause ; ftnd we 
therefore reverse that part of the order of 
the Lower Appellate Court. 

It has been urged by the appellant's plead- 
er that the rent of Rs. J 08-8 is not the 
rent that ought to be abated, as thafc sum re- 
presents the gross profits of so much of the 
land as was taken, and not the rent ; but we 
find that this objection is not taken as 'one of 
the grounds of appeal to this Court, and we 
therefore decline to let the appellant open 
lliat matter. 

The decree of the first Court will stand, 
and the parties will pay costs of appeal in 
proportion to the amount decreed and re- 
mitted. 



The 22nd July 1864. 

Present : 

The Hon'ble C. Steer and E. P. Levinge, 
Judges, 

JarlBdlction (of Civil Oovrt)->Sait to 
set aside Bale in ezeoution of decree 
for rent. 

Case No. 3566 of 1863. 

Special Appeal from a decision passed hy the 
Judge of Rajshahye^ dated the 2Srd 
September 1863, affirming a deoision paused 
hy Mr. W. Wright, Principal Sadder 
Ameen of that District, dated the \Ath 
March 1863. 

Haranund Dutt and others (Defendants) 
Appellants, 

versus 

Ram Dhun Sein (Plaintiff) Respondent. 

Baboo Sreenath Bass for Appellants. 

Baboos Bungshee Dhur Sein and Oreeja Sunkur 

Mutoomdar for Respondent. 

A Ciril Court has no jurisdiction to entertain a suit to 
set aside a sale, by order of a Collector under Act X of 
1859, in execution of a decree for arrears of rent due on 
the tenure of whicli the sale was made. 

Levinge, J. — This was a suit to set aside a 
sale by order of the Collector under Act X 
of 1859, in execulion of a decree for arrears 
of rent due on the tenure of which the*salo 
was made. 



The holding was a jote tenure admittedly 
transferable. This suit was based on the ille- 
gality of the sale, not on nny irregularity ia 
conducting it. Th^ plaintiff, who is the de- 
faulting tenant and judgment-debtor, alleged 
that the sale was void as he had no notice of 
the decree which was taken ex-parte, andUiat 
this being a decree coming within the provi- 
sions of Section 108 of Act X of 1859, exe- 
cution should first have issued against tlie 
judgment-debtor's moveable property. Both 
the Lower Courts have decreed the plaintiff's 
suit. 

On special appeal, it is urged by tlie 
defendants that the Civil Court has no power 
to entertain this action, inasmuch as the order 
of the Collector directing sale in execution 
of the decree is final under the provisions of 
Section 151 of Act X. 

We are of opinion that the objection taken 
must prevail. We think that, under the terms 
of that Section, the order cannot be revised or 
interfered with, or anything done under that 
order by the Civil Court in a suit. And tlii» 
opinion is in conformity with the view taken 
by the Court in a decision passed on the 16tb 
March 1 864, and reported at page 1 50 of the 
Revenue, Ju'licial, and Police Journal, and 
therefore, we must allow this appeal with costs 
and decree the dismisstil of the suit. 

We may add that, if the order is not final, 
that is to say, if there is still something to be 
done- under that order, the Collector has still 
jurisdiction over liis order. We only add this 
remark, as the pleader for the respondent 
seems to think that it has not yet bean com- 
pletely carried out, but if it has not, such a 
fact would also be a ground for dismissing 
this suit. 



The 25th July 1864. 

Present : 

The Hon'ble W^ Morgan and Sumbhoonath 

Pundit, Judges. 

Hent — - Plea of less land than de- 
scribed in Pottab. 

Case No. 21 of 1864 under Act X of 1859. 

Special Appeal from a decision passed hy 
Mr. F. R, Cocker eU, Additioftal Judge of 
Ntiddea, dated t/ie 29th September 1 863, re- 
versing a decision passed by Baboo Doorga 
Bass Chowdhry, Deputy Collector of Bongong^ 
dated the \bth July 1863. 

Mr. H. B. Tripp (Plaintiff) Appelant, 

versus 

Kalee Doss Mookerjee (Defendant) 
Respondent. 
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Mr. A, F. Lingham for Appellant. 
Baboo Prosunno Cooniar Bose for Respondent. 

A ryot is bound to pay the amount of rent which be 
has agreed to pay. The plea of the quantity of land 
beioc less than that mentioned in the pottah cannot 
araifhim. 

Morgan^ J. — This is a suit by a zemiiidar 
to recover rent from his ryot. The defence 
is that the quantity of land of which the ryot 
has obtained possession, is not so large as the 
quantity described in the pottah and kuboo- 
ieut. The land itself consisted of several 
old holdings, some of which had ,been aban- 
doned by the former occupiers, and one of 
which had previously been in the occupation 
of this defendant. The description of quan- 
tity in the kubooleut purports to be taken 
from other old measurement papers. It is 
probable that the land itself, the subject of 
the lease, must have been known to the de- 
fendant. Under these circumstances, we 
think that it would be no defence to this suit 
for rent even if the defendant could succeed 
in establishing that the quantity of land is 
in fact not so great as the quantity mentioned 
in the kubooleut. The defendant, probably, 
knowing the land for which he was in treaty, 
there is no reason to suppose that he was 
misled, or that he has not substantially obtain- 
ed that land, and he cannot now evade the 
payment of the rent contracted for by avail- 
iog himself of the error or misdescription (if 
it exists) of the actual quantity given in the 
kubooleut. There is no reason to suppose 
that on either side any misrepresentation was 
uaed. The Lower Appellate Court has, in our 
opinion, erroneously directed a remand of the 
Buit under these circumstances, for the pur- 
pose of having it ascertained what upon mea- 
surement the actual quantity of the land is. 
The Court of first instance rightly held that 
the defendant was bound to pav the amount 
of rent which he had agreed to pay, and we 
think that the judgment of that Court should 
be confirmed and this special appeal allowed 
with costs. 



The 25th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judgee. 

Section 9« Act X of 1899. 

Case No. 2058 of 1863 under Act X of 1859. 

Spmal Appeal from a decision passed ly the 
Additional Special Commissioner of Jesaore^ 
dated the 2^d of May 1863, reversing a 



decision of the Deputy Collector of that 
District, dated the \Sth November 1862. 

Okoor Chunder Mitter (Plaintiff) Appelhnt^ 

versus 

Bhagirath Saha (Defendant) Respondent, 

Raboos Brojonath Doss and Prosunno Coomar 
Sein for Appellant. 

Baboo Matty Lall Mookerjee for Respondent. 

Section 64 Act X of 1859 prechides a plaintiff from 
again institutin;]^ a suit strack off under that Section, if 
barred by limitation. 

Jackson, •/. — The plaintiff sued his land- 
lord to recover possession of a tenure of 
1 oottahs of land, from which he alleged 
the landlord had illegally dispossessed him. 
The suit was first brought in the Moonsiff^s 
Court on the 12th Assin 1267 (27th September 
I860). It was received but was afterwards 
rejected for want of jurisdiction on the 27th 
June 1861, and the plaintiff was referred 
to the Collector. The plaintiff then insti- 
tuted a suit before tho Collector, btifc this 
was struck off the file on the 3 1st October 
1861. He again instituted this suit on the 
23rd November 1861. The alleged disposses- 
sion is said to have taken place on the 9th 
Maugh 1264. The defendants pleaded limit- 
ation. 

The Collector admitted that, under the 
terms of Act LlII of 1860, the plaintiff not 
having preferred his suit within two years 
from the 1st August 1859, that suit was 
barred by limitation. But he was of opinion 
that the time during which the suit was 
pending before the Moonsiff's Court should 
be taken into consideration, and deducting 
that period from the two years, he held that 
tfce plaintiff wns within time. 

On appeal the Judge reversed this decision, 
considering that the limitation law in ques- 
tion allowed of no deduction, but was 
imperative. 

On special appeal we are again asked to 
allow the deduction to be made. But we 
think that the Judge has taken a correct 
view of the law, and that the plaintiff was 
bound to institute his suit within the proper 
time. The plaintiff had full opportunity 
for doing so, ns the Moonsiff referred him 
to the Collector on the 27th June 1861, 
when two months remained before his suit 
could be rejected on the ground of limitation. 
The plain* iff did institute a suit before the 
Collecter, it does not appear whether within 
these two months or after their expiry ; but 
he allowed his suit to be struck off under 
Section 64 Aoft X of 1859. This Section 
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precludes a plaintiff from again instituting 
a suit so struck off if barred by the law of 
limitation. 

The Lower Court very properly dismitised 
plaintiff's suit, and we must dismiss this 
appeal with all costs. 



Tlie 2.5th July 1864. 

Present : 

The Hon'ble W. Morgan and 
Sumbhoonath Pundit, Judges, 

Preaamptlon under Section € Act X of 
1859— Rebuttal. 

Case No. 38 of 1864 under Act X of 1859. 

Spfoial Appeal from a dMision panned hy Mr. 
J. E. S Litlie, Judge of Ifooghly^ dated the 
Zrd October 1863, affirming a decision paRHed 
hy Mouhie Fedda A lit J^^putg Collector of 
that District, d^ted the 3rd July 1863. 

Baboo Beni Ram, husband and guardian of 
Soorjo Coomaree Debia, (Plaintiff) Appel- 
lant. 

versus 

Tara Chand Chuter (Defendant) Respondent 

Bahoo Prosunno Coomar Sen for Appellant. 

Bahoos Rajender Narain Misser and Bhyruh 
Chunder Banerjee for Respondent. 

Cnse remanded in order to give the plaintiff an op- 
portunity of adducing evidence to rebut the presump- 
tion arising in the defendant's favor under Section 4 
Act X of 1859. 

Morgan, J. — It was proved that the rent 
at which the defendant held the land had 
not beeu changed for a period of 20 yeare 
before the commencement of the suit. The 
presumption enacted by the 4th Section of 
Act X of 1859, that the land had been held 
at that rent from the time of the permanent 
settlement, and that no suit for enhancement 
could be maintained, therefore arose. But 
it is objected, in special appeal, that, by the 
provision of that Section, such presumption 
arises only " unless the contrary be shown, 
or unless it be proved that such rent was 
fixed at some later period." The appellant 
objects that he was in a position to rebut 
the presumption and to show the contrary, 
and that the I-ower Courts improperly deprived 
him of the opportunity of doing so. 

The terms of the judgment of the Court of 
first instance lead us to think that this objection 
is, as to that Court, well founded. After stat- 
ing that ^* the plaintiff has admitted that the 
defendant is in the occupancy of the land for 



25 or 26 years," the Deputy Collector remarks 
'* there is no necessity for taking further 
proof on that head, because Section 4 Act 
X clearly provides th^t, if the rent at which 
land is held by a ryot has not been changed 
for a period of 20 years before the' commence- 
j ment of the suit, it shall be presumed that 
I the land has been held at that rent from the 
time of the permanent settlement ; and Rec- 
I tion 15 states that no ryot holding his tenure 
I at a former rent, which has not been changed 
i from the time of the permanent settlement, 
' shall be liable to any enhancement of such 
rent." 

The Judge, in appeal, observes, : — " Tbe 
plaintiff cannot show that the rent of the laml 
was fixed at any time since the permanent 
settlement, and the presumption mentioned in 
Section 4 consequently arises. With reference 
to the provisions of Sections 3 and 4 of Aft 
X, the defendant is protected from any 
enhancement of rent," and he dismisses the 
appeal. 

It is not apparent to our satisfaction that 
either of the Courts below have given the 
plaintiff proper opportunity of adducing the 
evidence which he professes to have, whereby 
the presumption of the 4th Section may be 
rebutted, and we remand the case to the 
Court of first instance, in order that he may 
have an opportunity of adducing soch 
evidence. 



The 25th July 

Present : 



1864. 



The Hon'ble H. V. Bayley and 
E. Jackson, Judges, 

AsfteBBineiit—Boiindartoa. 

Case No. 3579 of 1863 under Act X of 1859. 
Special Appeal from a decision passed hy Mr. 
F. R, Cockerell, Additional Judge of 
Nnddea, dated the 29M September 
1863, reversing a decision passed by the 
Deputy Collector of that District^ dated the 
Sth July 1863. 

Hurri Mohun Banerjee and others 
(Defendants) Appellants^ 

versus 

Maharajah Sulis Chunder Roy Eahadoor, 

(Plaintiff) Respondent. 

Baboo Mohinee Mohun Roy for AppeUanta. 

Baboo Sreenath Dass for Respondent. 

A Undlord is bound to pomt oat, either by bomwiUries 
or some other definitiou, the lauds which he wisiMf ^ 
assess. 
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Bayley, J. — Ik this case* plaintiff as 
semindar, sued for a kaboolent as to 5 bee- 
gahs of land, at Rs, 57-5-6^ for the 5 
beegahs. 

The defendant first pleaded below that 
there was no speoification of boundaries in 
the plaint; next, that the land was valid 
rent-free, of which defendant held a mokur- 
rnree from the lakherajdar ; that no rents had 
•rer before been paid to plaintiff ; and that 
the lakherajdar had, on the plaintiff's suit to 
resume aud assess, confessed judgment by 
collusion ; that plaintiff being in the place of 
the lakherajdar, defendant could by Uiat fact 
prove both the lakheraj and mokurruree titles 
in this suit 

The first Court deoided that all that could 
be held to be shoWn by plaintiff as to the 
boundiiries was that the 5 beegahs were in 
the south- west corner of the whole block, 
(t. ^., one of 82 beegahs more or less of a 
compound at the station of Kishnaghur 
wherein are the premises called the Old 
College), and that as there were no sufficient 
data proved by plaintiff by which to execute a 
decree if given, his suit must be dismissed. 

It was dismissed accordingly. 

On appeal the Judge found that plaintiff 
had before brought a suit to assess the above 
82 beegahs, and that 69 beegahs of the 82 
beegahs, (defined by the Judge as 74,) had been 
declared to be held under a valid mokurruree 
title, if respective of the 5 beegahs of lakheraj 
which were exempted as primd facie held 
under that title ; that then, plaintiff had sued 
the lakherajdar for the assessment of the 5 
beegahs, and got a copfession of judgment. 
The Judge holds, on these facts, that, 
as the occupancy of the 5 beegahs by 
defendant is admitted, and the land 
is in the midst qf the 74 beegahs without 
natural definition, and the defendant admitted 
possession of the beegahs 74 as mokurrureedar, 
ii was for the defendant to point out the 5 
beegahs and not for the plaintiff; and as 
plaintiff's rates were fair, a decree should be 
given him. The Judge gave a decree for 
plaintiff accordingly. 

In special appeal it is urged— 

let. — That in allysuits, it is for plaintiff 
to point out, either by bound tiries, or some 
other definition, the lands which he wishes to 
assess. 

2iK%. — That a notice under Section 13 
Act X of 1859 was necessary, aud had not 
been given. 



Srdly. — That the confession of judgment 
as to the 5 beegahs of lakheraj only bound 
the lakherajdar, and not defendant as the 
mokurrureedar. 

4<A/y.— That the question of defendant's 
mokurruree title was not gone into by the 
Judge at all. 

Judgment. 

On the first point, the proper principle 
is that there should be, on the part of 
the plaintiff, such -a specification or defi- 
nition of boundaries that a Court may know 
the lands as to which, if it gives a decree to 
a plaintiff^ that decree shaU operate. Can 
these data be said to exist here ? These 5 
beegahs are admitted and found to be in a 
compound which is stated to be 74 beegahs, 
but of 69 beegahs of which defendant is 
admitted to hold a mokurruree. The Judge 
seems to consider that, therefore, the defend- 
ant's mokurruree from the lakherajdar must 
be for the remaining 5 beegahs, and that this 
is sufficient indication of the identity. It 
may, however, happen that the 5 be^ahs 
may be interspersed with the other lands, 
or so situated that the exact area may be 
more or less than 5 beegahs, or otherwise that 
this inferential finding is not correct. We 
think, therefore, that some more precise defi- 
nition is requisite before it can be soid that a 
decree, if passed for plaintiff, can be duly 
executed. 

The mode in which a definition, sufficient 
for the purpose, can be arrived at, is by the 
Lower Court calling on plaintiff to point out 
the 5 beegahs which he claims and have them 
marked off by bamboos, and let plaintiff call 
evidence to prove his statement that those are 
the 5 beegahs. On that being done, defend- 
ant may, if he can, rebut that ; and if he 
fails, Uie lands so pointed out by plaintiff 
ma}' be considered those for which plaintiff 
sues, and against which a decree, if given, 
may go. Whether defendant is able to rebut 
plaintiff's definition by evidence or not is for 
the Lowei Court to decide. 

Then will remain the question whether, as 
held by the decision of 1850, S. D. A. 
Reports, page 167, a mokurruree, except 
where otherwise stipulated, falls with the 
resumption of the parent tenure, or whe- 
ther, and under what circumstances, and to 
what extent that decision can be deemed 
modified by more recent decisions as to the 
position of the mokurrureedar as a middle- 
man in properties where the parent lakheraj 
may have been resumed, or allowed, as here, 
to be mal. 

Remand accordingly. 

N 
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The 2ofch July 1864. 
Present : 

The Hoii'ble C. B. Trevor and G. Campbell. 
Judges, 

FreAumption ander Section 4 Act X 
of I859~Consolldatlon of holding's 
— Omission of fractions by Settle- 
ment Officer — enhancement (by 
proprietors takin§r settlement from 
Clovemment). . 

Cage No. 2549 of 1863 under Act X of 1859 

Special App**al from a decision passed hy 3fr. 
F. L. Beaufort, Judge of the 24'Pergiin' 
nah% dated tJie \6th June 1863, reversing 
a decision of Mr. C. li. Garrett^ Depnii/ 
Collector of that District, dated tJie 19M 
March 1863. 

Sukhi Mani Haldar (Defendant) Appellant, 



Gunga Gobind Mundle (Plaintiif) 
Respondent. 

Mr, C, Gregory and Hahoo Opendro Chunder 
Hose for Appellnnr. 

Bahoos Mohesh Chunder Chawdry and Roop 
Nath Hanerjae for Respondent. 

The consolidation of peveral holdings into onef or the 
oiiiitfsi'ui of fractionH by the Settlement Ottioer, cannot 
deprive a rvoi of the benefit of the presituipt on under 
Section 4 Act X of 1869. 

A proprietor who has taken settlement from the Gov- 
ernment, and has aecept«*d the settlement jummabundee, 
cannot 8ue for enhancement on the mere ground that 
the rate is below the prevailing: rate, but must auc either 
on the ground of increase in the value of the produco, 
ACf or of an excess quantity of land. * 

Campbell^ J. — This appears to be a suit by 
the purcliuser of a Government kh^ mehal 
for a kul>ooleut at the rate prevailing in the 
neighbourhood. 

We think that the Judge has misconstrued 
defendant's answer as containing admissions 
fatiil to his plea of holding at fixed rates from 
1790, on which ground the first Court had 
decided in his favor. 

The defendant alleges distinctly, in the 
very first words of his answer, a holding j 
from time immemorial. He goes on to say 
that the greater part of the ground was liis 
own ancestral holding:, and that he purchased 
3 smaller plots. He specifies the former 
jumma of each holding, all falling at a rate 
either exactly or very closely approaching 
12 annas per beegah. He then says that, 
when the estate came into the hands of 
Government, the Settlement Otficer in 1240 
consolidated the whole into one holding at 
12 annas per beegah, recording him in the 



settlement papers as a monrosee ryot, and 
that he has so hold it ever since. In this we 
consider that there is nothing inconsistent 
with an invariable holding from 1790. The 
consolidation of the 4 holdings into one 
would not affect the question if each tenure 
was a good tenure, and even if the Settlement 
Officer for simplicity omitted fractions in the 
rate, we should not consider that to be a 
material variation destroying the right to 
hold at fixed rat^. We are, therefore, of 
opinion that if, as defendant alleges, and as 
the first Court has found, the defendant has 
continued to hold to the present time nt 'Uie 
rato of 12 annas per beegah recorded in 1240, 
he must have the benefit of Section 4 of Act 
X, and, in the absence of proof to the con- 
trary, must be held to be a ryot whose rent 
is fixed for ever. The case must be remand- 
ed for tiial on this issue. 



As respects defendant's 1st and 2nd pleas 
in specifd appeal, he seems to confound a 
" monrosee" with a " mokurruree" holdio^. 
By his own showing he is recorded only as 
a mourosee, that is, a hereditary ryot ; bnt 
I there is nothing to show whether he possess- 
ed mokurruree rights or only rights of 
occupancy. The Judge would be wroug in 
: saying that no proclamation or condition of 
I sale could render the rent permanent. Govern- 
ment as owner of a khas mehal, might make 
I or declare all the ryots " mokurruree," and 
I might sell on those conditions. But appel- 
lant has not shown us that Govemmeni did so, 
and we know that Government, in practice, 
never does so. We think, however, that, if 
the tenure proves not to be mokurruree, the 
case before us comes exactly within the pur- 
view of the decision x>f the Sudder Court in 
the case of Jogender Chunder vs. Tarnchand, 
755 of 1858, decided on 17th September 
1 859. Tn this respect the law has not been 
materially altered, and this case roast be 
governed by the law there laid down. If, 
then, the proprietor taking settlement frotn 
Government has, either expressly or by the 
terms of proclamations and conditions of sale, 
accepted the jummabundee, he is precluded 
from disputing the correctness of that jumma- 
bundee as it existed at the time. The rate 
then recorded must be conclusively held to be 
the fair and equitable rate of that tin?e pay- 
able by the ryot ; and the proprietor or his 
successors seeking to enhance in after years 
must show that, since the period of settle- 
ment, circumstances have occurred to raise 
the value of the land and so to entitle him 
to an enhanced rent. In the terms of the 
existing law, the proprietor, then, who has 
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accepted tho settlement jummaburidee, being 
80 far concluded, cannot come in for enhance- 
ment under the first Clause of Section 17 
of Act X on the mere ground that the 
rate is below the prevailing rate, but mast 
come uuder the 2nd or drd Clause, and show 
either increase in the value of the produce, 
&c., or an excess quantity of land. 

In this case tho question of holding at a 
fixed rate from 1790 will first be tried. If 
that is given against defendant, then, as 
directed in Taraohand's case, the matter will 
be remitted to the first Court, which will 
find whether the jummahundee of 1240 was 
made as defendant alleges and accepted by 
the purchaser; and if so, will give plaintiff 
an opportunity of showing that, since 1240, 
the value of the land in defendant's posses- 
sion has improved to so great a degree as to 
warrant the rent in excess of the former 
rent now claimed. To such an extent as the 
value has increased, plaintiff will ( under the 
circumstances sup posed) be en titled to a decree, 
or, if there has been no increase, his suit will 
be dismissed. If there is neitlier a mokurrurce 
Dor an acceptance of the jummahundee, then 
plaintiff may, as originally claimed, obtain 
the rate prevailing iu the neighbourhood. 



The 26th July 1864. 

Present : 

The Hon'blo C. B Trevor and G. Campbell, 
Judges, 

Assignment— Choses inaction— Fraad 
, --Juriadiotion — Suit for rent by 
Asaig>nee— Xfien— Bzeoution airctinst 
pledgred property. 

Case No, 21 10 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy the 
Judge of Uajshihye, dated the 28/A of 
April 1863, reversing a decision of the 
Deputy Collector of that District, dated 
the 2Wi November 1862. 
Hurrinath Muzoomdar and others (Plaintiffs) 
A ppellants 
versus 

Messrs. Moran and Co. (Defendants) 
Respondents, 

Bahoo Poorno Chunder Mookerjee for 

Appellants. 

Mr, R. T. Allan and Baboo 3fohinee Mohvn 

Hoy for Bespondents. 

In the practice of the Courts of \\\U couritry, i( is law- 
ful to assign chosen in action when there is neitlier fraud 
against individuals, nor Bpccial violation of the rules of 
public policy, 



The assignee of a claim for rents can sue under Act 
Xof 1859. 

Where the holder of a lien on a factory pledi^ed as 
security for the rent has obtained a decree for such rent 
and cannot realtise it from the estate of the lessee or his 
assies, he must sue in the Civil Court to enforce his 
right to fbllow the property pledged. 

Campbell, J, — Plaintiff sues under Act 
X of 1859 in the character of assignee of 
the right of the zemindar to arrears of rent 
alleged to he due from defendants. The 
first Court found that the assignor had only 
§rds of the right claimed, and, reducing the 
claim accord ingl)', decreed the remainder. 
But the Judge, on the ground that, under 
the decision of the late Sudder Court quoted 
hy himi the assignor had lost his rights, that 
the right of action hal heen assigned for a 
sum much helow the amount claimed, that 
therefore fraud was apparent and ** ex turpi 
causa non oritur actio,^* threw out the 
claim altogether. 

It seems to us that the Judge has quite 
misread the de<5ree of the Sudder Court, 
which was partial only, and that the assignor 
without douht remained in possession of |rds 
of the estate as found by the first Court. 
We also cannot find that the Judge has dis- 
covered any specific fraud against creditors 
or others, or injury to any particular person. 
He seems only to surmise that the transaction 
may be a fraud against some one. It seems 
to be established that in tho practice of the 
Courts of this country it is lawful to assign 
choses in action when there is neither fraud 
against individuals nor special violation of thie 
rules of public policy. 

It seems to have been clearly ruled by 
this Court on the 4th December last in the 
case of Shama Soonderee Bossee, (juoted by the 
Judge, that the assignee of a claim for rents 
can sue under Act X, and we do not find 
anything in Uiis particular case to shut out 
the claim which may after all turn out to 
have been sold for a consideration not so 
inadequate when the difficulty of realization 
is bad in view. We must consider, then, 
following the precedent above quoted, that 
the plaintiff is entitled to an adjudication 
of his claim, it being of course understood 
that he stands in tho shoes of the assignor 
Gobiud Pershad, and that the defendants 
are in no way prejudiced by the transfer, 
but have the right to plead everything which 
they might have pleaded against Gobind 
Pershad, and to insist on the testimony oa 
oath of Gobind Pershad or other procedure 
of which they might have availed them- 
selves in a suit brought by Gobind Pershad 
himself. 8o far, thep, as regards tho period 
during which Ulessrs. Moran and Co.,. the 
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defendants, held the lands for which the 
rent is claimed, we have only to remand 
the case to the Judge for an adjudication 
on the merits on the plea of paymen};, and 
We direct accordingly. 

But we find that part of the claim is for 
a period during which Moran and Co. did 
not hold possession, and it is alleged that 
Moran and Go. did not take over the liabil- 
ities from the former lessees. FlaintifiTs 
claim against Moran and Go. for this period 
can in that case only be based on the alleged 
lien on the factory said to be pledged, as 
seonrity few the rents now claimed. Plaint- 
iff in fact could then only seek to follow 
the factory in Messrs Moran's hands, and 
that seems to be rather a matter for the 
Civil Courts than for the Revenue Courts. 
We think that for the period in question 
plaintiff must make the representatives of 
the late Mr. Deverine, the lessee of the 
period, defendant. We, .therefore, direct 
that an opportunity may now be given to 
him of making Deverine's representatives 
parties to this suit, and any decree passed 
against Deverine or Moran for rent will be 
conclusive, and may not afterwards be dis- 
puted by Moran so far as concerns the fact 
that the rent is due. But the claim against 
Moran as holding the property pledged in 
security, cannot be adjudicated in this suit. 
PlaiDtiif having got a rent decree must, if 
he cannot realize it from the estate of the 
lessee or his assigns, go into the Civil Court 
to enforce his right to follow the property 
pledged. 



. The27th July 1864. 
Presmt : 

The Hon'ble H. V. Bayley and E. Jackson, 



XSnbanceiiient. 

Case No. 2064 of 1863 under Act X of 1859. 

Special Appeal from a decision passed h/ Mr, 
A. HopBy Officiating Judge of Hooghlg, 
dated the %th June 1863, reversing a 
decision passed hy Motikie Feda Ah\ 
Deputy Collector of Mowrah, dated the 
25ih February 1863. 

Mathura Mohun Saha (Plaintiff; Appellant, 

versus 

Gyaram Haldar (Defendant) Respondent, 

JRahoos Onookool Chunder Mookerjee and 
Upprokash Chutider Mookerjee for Appellant. 



Baboos Banee Madhub Bunerjee and Oopmiim 
Chunder Hose for Bespondent. 

Where a pottah contains no term and does not pCD- 
vide against enhancement, and the tenant has not ooca- 
pied for 12 years, if it is shown that the tenant has im- 
proved the land, he will be entitled to a proportionate 
reduction in determining the rent he ahoald paj. fiat 
if it is also shown that the value of land iceaoralij k 
the neighbourhood has "increased irreapectiye of the 
agency of the ryot, the landlord wiU be entitled to 
enhancement proportionate to that improvement. 

Jaekson, J. — This was a suit for enhance- 
ment of a tenant's rent. It was conteste<i by 
defendant on two grounds, ^r«^, that the plaint- 
iff's pottah gave him the land at a fixed rent; 
secondly, that the tenant had improved the 
land at his own expense. 

The first Court decreed the claim to enhance 
to the extent of 2 rnpees per beegah, over- 
rulingdefendant's objections, — the^r^^beeaose 
the pottah did not fix the rent, the seeoni 
because the tenant was not a lyot with right 
of occupancy. 

On appeal, the Judge reversed this deciai<m. 
He held that the land had been much im- 
proved by the tenant, and that it was leased 
permanently, as the pottah contained no term. 

We think the Judge is wrong. The pottah 
contains no terms barring enhancement. It 
does not fix the rent in perpetuity or for 
any term of years. The tenant has not 
occupied for 12 years, and, therefore, has do 
right of occupancy- He may have improved 
the land, and to that extent he may be 
entitled to some reduction in determining 
what rent he shall pay. But it is also shewn 
that tlie value of laud generally in his neigh- 
bourhood has been much increased by the 
Railway ; and this being an improvement 
irrespective of the agency of the xyof, involves 
an element on which claim to enhance pro- 
portionate to that improvement may be based. 
On the whole, then, we consider that tlie 
Judge's decision must be reversed, and thttt 
of the first Court confirmed. The respondeat 
to pay all costs. 

The 27th July 1864. 
Present : 
The floa'ble C Steer and W. S, Seton-Karr, 
Judges, 

Onus probandl — Froteotton from 
ejectment by auotlon-purcbaser. 

Case No. 3591 of 1863 under Act X of 1859. 

Special Appeal from a decision pasmd ty Ik 
Judge of Bhaugulpore, dated the 2Btk of 
September 1863, reversing a decision of the 
Ofiiciatifig Collector of that District, dated 
the bth Januartf 1863. 
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Domim Loll and others (Defeadants) 
Appellants, 



v&rsus 



Pudmun Singh (Plaintiff) Respondent. 

Mr. J, Baptist for Appellants. 

Bahso KMy Mohan Doss for Respondent. 

Where a nrot cUims protection from ejectment by an 
auctioD^parchaser under the proviso to Section 87 Act 
XI of 1869, the •inm is on the ryot to prov<e the charac- 
t«r of his holding. 

Seton-Earr, J. — It is argued in this case 
that the Judge is wrong in placing the onus 
of proving the character of the plaintiflPs 
holding, on the auction-purchaser; and the 
redpondent's pleader admits that this view of 
the law of evidence cannot well be supported. 
It is for the plaintiff to prove what he con- 
tends for, viz. that he is protected from 
ejectment under the proviso contained in the 
final part of Section 37 Act XI of 1859. 

We have carefully examined the Judge's 
finding ; but we think that his decision on this 
point is argumentative and not positive, and 
(hat he should consider the nature and value 
of the evidence to the character of the tenure 
as it may be adduced by the plaintiff, leaving 
the aactioB-purchaser to rebut the same, if he 
thinks it necessary. But the onus must first 
he laid 00 the plaintiff, and not on the auction- 
purchaser. 

The case must go back to the Judge for a 
clear finding ou the uHture of the exception 
pleaded by the plaintiff. 



The 27th July 1864. 

Present : 

The Hon'blc H. V. Bayley and E. Jackson, 
Judges. 

Kabooleut (Hlgrbt of Pntneedar to 
obtain — fk^om tiolders of Talookee 
pottahs). 

Case No. 2205 of 1863 under Act X of 
1859. 

Spedat Appeal from a deeision passed hy the 
Judge of ChiUagong, dated the 7th of Mag 
1^63, affirming a decision of the Deputy 
Collector of that District, dated the 29th 
March 1862. 



Munsoor Ahmed (Plaintiff) Appellant, 

versus 

Azisooddeen and others (Defendants) 
Hespondents. 

Sahoos Debender Narain Boss and Oreesh 
Chunder Ohose for Appellant. 

No one for Respondents. 

The holders of a talookee pottah ftrom the semindar 
are not bound to give kubooleuts to the putneedar. 

Bayley, J, — In this case plaintiffs sued 
as putneedars to get a ku)>ooleut from the 
defendants with the object that defendants 
should pay the rent to the zemindar through 
the plaintiffs. 

Defendants answered that they held a 
talookee pottah from the zemindar, and they 
were not liable to give a kubooleut, or to pay 
the rent through the plaintiffis, but direct. 

The Lower Courts held the talookee pottah 
to be a good one, and dismissed plaintiffs* 
suit 

Plaintiffs appeal specially, and urge thatr 
as putneedars, they ought to receive the rents 
from the defendants, and in order to do so 
formally, they have to sue for and obtain from 
them a kubooleut. 

We do not think this objection valid. 

The defendants have already contracted 
to pay the rents to the zemindar. If the 
zemindar requires them under his arrange- 
ments with the plaintiffs as putneedars to 
attorn to the putneclars, he should take 
measures to give notice and make assignments 
accordingly. Then the rents payable under 
the defendants* talookee pottah to the zemin- 
dar will become rents payable under the 
same pottah to the assignees of the zemiudar, 
viz. the plaintiffs, but this suit for a new 
kubooleut is not correct. 

We reject the appeal. 
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The 27th July 1864 
Present : 



The Hon'ble C. 



Steer and F. A. Glover, 
Judges, 



Xieases (Power of zemindar to srant). 

Case No. 3583 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy the 
Judge of DinageporCy dated the 29th of 
September 1 863, reversing a decision of the 
Collector of that District, dated the 27th 
September 1861. 

Kalla Cband Talee and others (Plaintiffs) 
Appellants, 

versus 

Shamasoonderree Dabee Chowdhrain (Defend- 
ant) Respondent. 

Baboo Taruchnath Sein for Appellants. 

Baboo Sreenath Doss for Respondent. 

There b no restriction upon zemindars in respect of 
their power to grant pottAbs and leases on any terms 
they please. 

Steer, J. — This case was remanded to the 
Judge to try whether the appellaai's leh- 
sildur was authorized or not to grant the 
pottah pleaded by the respondent, and 
whether the pottah was genuine or not. 

The Judge thus records his decision : — 

**' The pottah in question appears to be a 
<' mokurruree one, but having been granted 
** avowedly subsequently to the date of 
'' the Decennial iSettlement, it cannot, under 
«* Section 14 (or 4) of Act X of 1859, be 
** admitted as such. There appears, there- 
'* fore, no occasion for enquiiiug into its 
'< validity, as it can, on these grounds, at once 
" be set aside," &c. 

Neither Section 4 nor Section 14 of Act X 
of 1859 have any bearing whatever upon the 
controversy existing in this case. Where the 
Judge has discovered the doctrine that a 
zemindar cannot now create a mokurruree 
tenure, and that every sui;h tenure, created 
subsequent to the Decennial Settlement, b 
ipso facto null and void, it is difficiilt to 
conceive. As far as Ve are aware, there is 
not, at the present day, and there never 
hatf been, any restriction whatever upon 
zemindars in n spect to their powtr to grant 
pottahs and leases on any terms they please, 



and there seems to bo really no WBrraot 
whatever for the strange opinion held by the 
Judge on this subject. If, insteail ofereatin^; 
a new question in the case, which does not 
seem to have been raised in any previous 
stage, and deciding it on utterly erroneons 
and capricious grounds, the Jud[ge had, as 
instructed by this Court, confined himself to 
the points actually laid down, he would h»ve 
satisfied all parties. As it is, the case must 
go back again for a third trial by the Judge. 
For this result, so unfortunate for the parties, 
and so discreditable to our judicial administra- 
tion, the Judge is himself entirely to blame. 
The first remand was the consequenco of his 
own neglect to look into the pleadings, and 
this second remand is the consequence of a 
disregard of the plain instructions of tliia 
Court. We cannot but express our dis- 
satisfaction at such conduct on the part of 
the Judge ; and, in again remanding the case 
for trial upon the points laid down by this 
Court in its former order of remand, we^hope 
the Judge will not fail in the third attempt 
to meet the justice of the case. 



The 27th July 1864. 

Present : 

The Hon'ble H. V. Bayley and 
£. Jackson, Judges. 

Appeal— Salt for rent below 100 &s« 

Case No. 2307 of 1863 under Act X of 1859. 

Special Appeal from a decision passed hy the 
Additional Judge of the 2^-Pergunnak*, 
dated the Uh of June 1863, affirming s 
decision of the Deputy Collects of. thai 
District, dated the 2eth February 1863. 

Kally Dobs Sircar (Plaintiff) Appellant, 

versus 

Raj Narain Pattack and others (Defendants) 
Respondents, 

Baboo Bama Chum Banerjee for Appellant. 

Baboo Khetter Nath Hose for Respondents. 

In a suit for rent below 100 Rs. where the dispute did 
not allude to any ri«ht to vary the rent, but wm confined 
solely to tbe qaeetion of what was the rent which Uic 
defendant had to pny, and whioh he had always paid, 
the apoeal was held to lie to the CoUector, and not to 
the Juagc. 

Jackson, J . — The question at issue in tti« 
suit was, whether the defendant tenanl** 
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rent, for arrears of which the claim was 
brought, waa 78 rupees per annum or 55 
rnpees per annum, the amount claimed being 
under 100 rupees. 

Tlie Deputy Collector held that the rent 
as proved before him was 55 rupees per 
annum, and decreed at that rate. 

An appeal was preferred to the Juds:e, 
who rejected iu under Section 153 Act X of 
18o9, as the amount in dispute was under 
100 rupees. 

It is said in special appeal that there was I 

, in this case a dispute as to the right to vary , 

I the rent, and that the appeal consequently j 

was correctly taken before the Judge. ; 

\ We think that the dispute did not in any ! 

! waj- allude to any right to vary the rent, 
but was confined solely to the question of ^ 
what was the rent which the defendant had 
agreed to pay, and which he had always paid. 

The appeal nnder these circumstances was 
to the Collector, and the Judge correctly 
rejected it. 

This appeal is dismissed with costs. 



The 29ih July 1864. 
Present : 

The Hon'ble H. V. Bayloy and E. Jackson, 
Judges, 

Appeal— Sale in ezeentioii for rant— 
Section 105 Act X of 1859. 

Case No. 192 of 1^64. 

Mhcellaneous Appeal from an ord^r passed 
by Mr, IF. JFirell, Deputy Collector of 
Rungpore^ dated the 25th January 1864. 

Bhagiruttee Dassee and others. Appellants, 

versus 

Banee Shumomoye and Eashisurree Debea, 
Respondents, 

Bahoo Bykuntnath Paul and JIfoulvie 
Murhumut Hossein for Appellants. 

BaboQs Dehendernarain Rose, JUohinee Mohun 
Rfiy^ Annoda Pershad Banerjee, and Mohen- 
^0 Lall Shome for Respondents. 

No appeal lies from an order under Section 105 Act 
A of 1859 directiiiK the sale of the judgment-debtor's 
tenure iu execution of a decree for rent. 



Jackson f «/. — Thts is an appeal from an 
order in execution of decree uuder Section 
105 Act X of 1859 selling the teaure of the 
judg;raent-debtor iu payment of the decree 
for arrears of rent. A. preliminary objec- 
tion is taken by the respondent that no 
appeal lies. 

Section 151 A.ct X of 1859 lays down that 
'* no order of a Collector passed after decree and 
"relating to the execution thereof, shall 
** be open to revision or appeal otherwise than 
" as expressly provided in this Act." The 
sale in this case was held in execution of 
decree under Section 105 of the Act, which 
rules that such sales shall be held '* according 
*' to the rules for the sale ot under-tenures 
*' for the recovery of arrears of rent due iu 
" respect thereof contained in any law for 
" the time being in force." The law in force 
is Act VIII of 1835. This Section, therefore, 
makes the provisions of Act VIII of 1835 
a part of Act X of 1859 for the purposes 
of such sales. Eut there is no Section ef 
either Act VIII ot 1835 or Act X of 1859 
which allows of any appeal from any order 
passed in connection with such sales. It 
follows that under Section 151 no appeal 
lies. 

This appeal must, therefore, be dismissed 
with costs. 



The 29th July 1864. 

Present : 

The Hon'ble F B. Kemp and F. A. Glover, 
Ji$dges. 

Jurisdiction— Suit by cultivatinr oo- 
paroenera to recover possesaion. 

Case No. 302 of 1864. 

Special Appeal from a decision passed by the 
Judge of Patna, dated the S 1st December 
1863, reversing a decision of the Moonniff 
of that District, dated the 6th August 1863. 

Radha Koowar and others (Defendants) 
Appellants, 

versus 

Hawajath Hossein Khan and others (Plaint- 
iffs) Respondents, 

Bahoos Chunder Madhuh Ghose and Kishen 
Succa Mookerjee for Appellants. 

hr, J, Baptist for Respondents. 
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A iiiit by oo-paroenert of an iJ4tnlee esUte, who are 
also cultivators, to recover pusaession of their share of 
the «-fttate, is co|?nizable in tlie Civil Court, and not 
under Act X of 1859. 

O lover, t/*.— -Special respondent in this case 
(plaintiff in the Court below) sued to ob- 
tain a declaration of his right to, and posses- 
sion of, a fractional part of an ijmalee estate, 
amounting to I dam, of which his possession 
had been disturbed in consequence of certain 
orders of the Collector of the district passed 
in a suit under Regulation XIX of 1814. It 
appears from the record that special appellant 
was entitled to 12 sahams or shares of the 
ancestral property amonnting to 9 dams 6 
cowries and 1 3 bowlees of the profits of the 
estate. Of this, he alleges himself to be 
in possession of Sd, 6c, \Zb. only. The 
Collector, who was employed in making the 
butwarra of the property, revised to separate 
the one dam required to make up the amount 
of his 12 sahams The present suit is to have 
this one dam added to the other Sd. 6c. 136. 
already in his possession. 

Special appellants replied that they pur- 
chased the rights and interests of Ekram Paluth 
and Hossein Alee Khan in the property, 
amounting to a certain specified share, of 
which, and of which only, they are in pos- 
session. They denied having interfered in any 
way with the special respondent's share. 
Others of the defendnnts who have not ap- 
pealed, filed replies similar in effect. 

The Lower Appellate Court gave the 
respondent a decree jointly against all the 
co-sharers on the ground that the estate was 
ijmalee, and that they were all in possession 
of the one dim which properly belonged to 
the special respondent's share, adding that 
the Collector would, in making the batwarra, 
apportion off the land representing the one 
dam in question, and make it over to the 
riglitful claimant. 

"We see no reason to interfere with this 
decision, which, under the circumstances, we 
conceive to be the only possible solution of 
the difficulty. As to the special appellant's 
objection that the suit ought to have been 
brought in the Revenue Conrts under Act X 
of 1 869, we observe that the special appellants, 
even if they be cultivators, are at the same 
time co-parcenors of the estate, and in exact- 
ly the same position as the special respondent 
himself. As regard the subjeijt-matter of 
this suit, they were in the position of zemin- 
dars, and the suit to recover possession of 
part of the estate was rightly brought in the 
Civil Court. 



For the rest, we observe that the special 
respondent has confessedly a certain distinct 
share of the property, and it is not denied 
that the one dam which he claims is in the 
possession of some one of the co-sharers. 
Had the estate been a divided one, it would 
have been possilde for the Judge to have 
carried out his own order and have given 
actual possession of the share now claimed 
from the party shewn to be ifl wrongful pos- 
session of the same ; but as it is, these shares 
do not represent actual portions of land, bat 
fractions of the yearly profits ; and ihe Judge 
could not, therefore, give a specific decree 
against any one co-parcenor in partionlar. 
He directed the Collector, when the butwarra 
was going on, to ascertain the value of the 
special respondent's one dam, of w)iich he 
declared himself out of possession, and to 
apportion it to him, so that he might obtain 
his full share of the estate, which is 
acknowledged, on all hands, to amount to 9 J. 
6c. 1 3^. Under the circumstances we do not 
see what other course was open to the Judge, 
and we confirm hb order accordingly. 

Taking into consideration, however, the 
peculiar features of this case, we think that 
each party should pay his own costs. 



The 29th July 1864. 

Pr$$efU : 

The HonT>le F. B. Kemp and F. A. Glover, 
Judges, 

Xiimltation ^ Kesamptlon of Laklia- 

Case No. 3154 of 1863. 

Special Appeal from a decision peused ly th 
Principal Sudder Ameen of Sglhet, daid 
the 22nd August 1863, reversing a deeisim 
of the Moonsif of that District^ datnd' the 
2BM April 1863. 

Nobi Buksh (Defendant) AppeUmUf 



Mussamut Amatulla (Plaintiff) Respondent 
Baboo Romanath Boss for Appellant. 

BahoQS Kali Mohun Boss and Ckunder 
Madhub Ohose for Respondent. 



Where the 
has mo oat 
hi lost to his heir. 



e time for bringing a salt to resume Ukhenj 
in the life-time of a father, the right ttffM 
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Kmp, /.— Ws think that the decUion of 
the Principal Sudcier Ameen is clearly wrong, 
and the judgment of the Court of first in- 
stance must be affirmed. 

The plaintiff is one of a body of co-sharers. 
She sues to resnme 22 beegahs of land and to 
dispossess the liikherajdar. Whether the suit 
ought to have been brought under Section 28 
Act X of 1 859, or has been properly institut- 
ed ander Section 30 Regulation II of 1819, 
it i9 onneoessary to decide, as it is quite clear 
that under either Section the suit is inevitably 
barred under the Statute of Limitations. 

The plaintiff claims through her father who 
purchased the parent estate from an auction 
purchaser in 1245, or 1838 A. D. The 
father allowed 12 years and more to run out 
during his life-time without bringing a suit 
to resume the lakheraj, and also permitted 1 2 
years to elapse from the date of the Special 
Commissioner's decision upholding the lakhe- 
raj without taking any further steps. The 
simnad is dated in 1790, and purpoits to 
be a renewal of a former grant. The Moon- 
siff finds that the defendants and their pre- 
deeessors have held for 72 years. The time 
for bringing the suit having run out in the 
life-time of the father, the right to sue i^ lost 
to his heiress, the plaintiff. Further, we 
observe that tiie plaintiff did not sue within 
S years from the date upon which, by her 
admission, she arrived at majority, and was, 
consequently, no. longer under legal disability; 
tide Section 1 1, Act XIV of 1859. 

The appeal must be decreed with costs and 
interest payablo by the respondent . 



The 29th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Clause 6 Seotion 23 Aot X of 1859— 
Suit to recover poftsession— Sbik- 
mee Talookdar. 

CaseNo. 2697 of 1863. 

Special Appeal from a decision passed hy 
Mr. /. C. Dodgson, Judge of Ifgmensingh, 
dated the 1st July 1863, reversing a decision 
•/ the Sudder Ameen <^ that District^ 
dated the 26th February,. 1863. 



Sajchunder Sumia Goeain and another 
(Defendants) Appellants, 

versus 

All Newaz Khan and others (Plaintiffs) 
Respondents. 

Messrs. (7. and G. Gregory for Appellants. 

No one for Respondents. 

A shikmee talookdar may sue. under Clause 6 Sectioa 
28 Act X of 1859f to recover possession. 

Bayley, J. — Thb Lower Appellate Court 
held, in this case, that plaiotiff being tho 
purchaser and proprietor of a shikmee talook, 
and therefore of "a transferable tenure/' 
could not be regarded as a mere ryot, farmer, 
or tenant as described by Clause 6 Section 
23 Act X of 1859, and that the Deputy 
Collector, therefore, had no jurisdiction to 
proceed under Clause 6 Section 23 Act X 
of 1 859, under which plaintiff had sued to 
recover possession. Plaintiff has appealed 
specially against this decision. 

We think that the order of the Judge 
must be reversed, and plaintiff's appeal must 
be decreed. 

The words of Clause 6 Section 23 are 
" All suits to recover the possession of any 
" land, occupancy, tarm, or tenure from which 
" a ryot^farmery or tenant has been illegally 
" ejected by the person entitled to receive 
*' rent of the same" shall be cognizable by 
Collectors. 

The words tenant and tenure are, in our 
oj^nioa, quite large enough to bring shikmee 
tulookdars within their purview; and the 
distinction between the words '' ryot, farmer, 
or tenant," and " land, farm, or tenure," quite 
marks the broad scope of the Clause. 

We accordingly decree this appeal with 
costs, and remand the case for re-trial. 



The 30th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Jarisdiotlon (of Ziower Appellate 
Court) —Points in bar — Umitatlon 
(under Aot X of 1S59 irrespeotive 
of tbat under Aot XZV)— Pajrments 
for rent (how to be oreditod). 

Case No. 2663 of 1863 under Act X of 1859. 

Special Appeal from a decision passed by 
Mr. F. C. Fowls, Officiating Judge of Rung- 
pore, dated the 23rd June 1863, reversing a 
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deomon of the Deputy Collector of that 
District, dated tU 4th November 1865. 

Ranee Surnomoye (Plaintiff) Appellant^ 

versus 

fiinghroop Bebee (Defendant) Respondent,' 

JBahooB Aushootosh Dhur, Sreenath Doss, and 
Kallprosonno Dutt for Appellant. 

No one for Eespondent. 

A Low* Appellate Court should not, as an ordinary 
rule (except as to jurisdiction) ' take up points in bar 
not Ukeu in th" Lower Court, , . 

The special limitation under Act X of 1859 is irre- 
spective of that under Act XIV. 

A payment for rent should be credited to the oldest 
rents first, and not to current rents, unless so speciti- 
cally stated by the party making it. 

Bayley, /.—The pleas in special appeal 
are — * 

I. That the Judge should not have raised 
the plea of limitation because it was not 
raised in the Court below his. 

II. That the Judge was wrong in decid- 
ing that Section 32 Act X of 1859 was 
repealed by Section I Act XIV of 1859. 

III. That the operation of Act XIV of 
1859 was postponed to the 1st July 1862, 
and that the law does not apply. 

'IV. That the payments made should have 
teen credited to former arrears, and not to 
those of the current year. 

"We obsprve that limitation was not re- 
corded as one of the issues upon which the 
first Court decided, nor does it appear to have 
been specially pleaded there. The Judge 
should not, as nu ordinary rule, (except as to 
jurisdiction) take up points in bar not taken 
in the first Court or not urged in the trial 
there. The fiist Courtis decision does not 
notice this amongst defendant's pleas, nor is 
it shown by the pleaders before us here to 
have been urged in bar in the first Court. 

On the second plea we notice that the Full 
Bench of this Court have ruled that there is 
a special limitation under Act X of 1859, 
and it is irrespective of that under Act XIV. 
This renders any remark on the 3rd plea 
unnecessary. 

The payment should be credited, as urged 
in the 4th plea, to the oldest arrears first, and 
not to current rents, unless specifically stated 
to bo for the latter account by the party 
making it. 

Under this view we reverse the order of 
the Judge, and decree the appeal with costs, 
and remand the c^e for re- trial with refer- 
ence to these remarks. 



The 30th July 1864. 
Present : 

TheHon'bleH. V. Bayley and E. Jacbon, 
Judges. 

Suit to recover possesftlon'-AdmU- 
slon« 

Case No. 2735 of 1863 under Act X of 1859. 
Special Appeal from a decision passed by the 
Judge of Cuttack, dated the 2idth of June 
1863, reversing a decision of the Deputy 
Collector of that District, dMed the 21th 
' February 1863. 
Suttrooghun Doss (Plaintiff) AppettatU, 

versus 

Narain Sahoo and others ^Defendants) 

Respondents, 

Baboo Poorno Chunder Mookerjee tot 

Appellant. 

No one for Respond enl^s. 

Suit by a tenant to recQver possession of his holding 
from which he alleged he had been illegally diapMiessed 
bv his zemindar who had given possession of it to an- 
other tenant. As the landlord did not deny the old 
tenant's pottah and dakhilas, the plaintiff was held enti- 
tied to a decree against the landlord, and not boand to 
produce evidence to refute the new tenant's sUtemeatof 
the documents being forgeries. 

Jackson, J.—Tms was a suit by a tenant 
to recover possession of his holding from 
which he alleged he had been illegally dis- 
possessed by his zemindar who had given 
possession of it to another tenant. 

The old tenant in support of his claim put 
in his landlord's pottah and receipts for 
rents for several years. The landlord ad- 
mitted that these documents were genuine, but 
the neio tenant declared them to be forgeries. 
The first Court decreed the claim j but, on 
appeal, the Judge dismissed it, because the 
plaintiff had not proved that the pottah and 
receipts had been attested. 

It is said on special appeal that the plaint- 
iff was dispossessed by his landlord; and that, 
as the landlord did not deny his pottah and 
dakhilahs, plaintiff was entitled to a decree 
against the landlord, and he was not bound 
I to produce evidence to refute the statements 
of the new teuant. 

1 AVe think that, under these circumstances, 
the plaintiff was entitled to a decree against 
I the landlord ; and, reversing the decree of the 
' Jud'>e, we accordingly decree him possesaon 
against the landlord. If the new tenant 
refuses to give plaintiff poBseasion,^ ^ 
plaintiff must sue him in the Civil Un^ 
when the issue between them, will be tnea 
and adjudicated upon. 

The landlord, respondent, will bear his own 
and the plaintitf^s coste, as weU as those ot 
the new tenant Atkinson, 
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The 4th Jauuury 1864. 

Present : 

The Hoo'ble F. B. Kemp aud G. Campbell, 
Judges. 

Orofts-deorees— Section 209 Aot VUS 
of 1859. 

Case No. 260 of 1863. 

Miscellaneous Appecdfrom an order passed 
by Mr. E. S. Pearson^ Judge of Tirhooi^ 
dated the Slst March 1863, reversing an 
order passed by the Principal S udder 
Ameen of that District^ dated the \st 
September 1862. 

Sheo Prosunno Singh (JudgmeDt-debtor) 
Appellant^ 

versus 

Shib Lai Jha and others (Decree-holders) 
Respondents. 

Baboo NilMadhuh Sen for Appellant. 
Mr, J. Baptist for Respondents. 

Aoeording to Section 209 Act YIII of 1859 which is 
imperative and gives no discretion, cross -decrees, whe- 
ther appealed or not, must be set against one another, 
the larger of the two decrees being execnted for the 
differeoce. 

Campbell^ J. — ^It appears to us that both 
the Lower Courts are wrong. They should 
proceed under the very clear and simple 
provisions of Section 209 of the Civil Pro- 
cedure Code, which, in regard to decrees 
passed, are imperative, and give no discretion. 
A decree is a decree till it is reversed, whe- 
ther it be appealed or not. In the case of 
cross-decrees, they must be set against one 
another, and the larger of the two decrees 
only can be exeeuttd, and thai only for the 



difference. The cross-decree of the debtor 
must, therefore, be set off, and the order of 
the Courts below is reversed accordingly. 
Should either decree be reversed in appeal, 
the decree of the Appellate Court can then 
be executed. 



The 4th January 1864. 

Present : 

The Hou'ble F. B. Kemp and G. Campbell, 
Judges. 

Bindoo Law— Son (llabllitj of— for 
father's debts). 

Case No. 239 of 1863. 

Miscellaneous Appeal Jrom an order pass- 
ed by Mr. O. W. Malet, Judge of Beer^ 
bhoom, dated the 2\st February 1863. 

Maharajah Dheraj Mahatab Cband Baliadoor 
(Decree-holder) Appellant^ 

versus 

HuroMohun Acbaijee, det'eased, (Judgment- 
debtor) and others (Objectors) Respondents. 

Mr. H. Stainforth, Moonshee Ameer Alt, and 
Baboos Juggodanund Mookerjee and 
Chunder Madhub Ohose for Appellant. 

Baboos Tarucknath Sen^ Banee Madhub 
Banerjee, and Romanath Bose for Re- 
spondents. 

According to Hindoo Law, a son, who has not iaherited 
his father's estate, is not liable for the father's debts. 

Kempt J. — Wb have not been able to 
gather from the Judge's decision what plea 
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the objector raised. It appears from the 
statements of the pleaders that the point is 
whether a Hindoo, who has not inherited the 
estate of his father, is legally liable for his 
debts. We think that the Judge was right 
in rejecting the application of the decree- 
holder for execution against the son of the 
decree which he obtained against the father. 
The injunction in the Shasters to pay a 
father's debts is monitory, and will not 
make a son, who receives no assets, 
liable. 

The appeal is dismissed with costs and 
interest. 



The 9th January 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

Xtnors (Ouardianslftlp of)« 

Case No. 266 of 1863. 

MisceUaneous Appeal from an order passed 
by Mr, A. A. Swinton, Judge of Tip- 
perahf dated the 2^th March 1863. 

Sufferoonissa Beebee and others, 
Appellants, 

versus 

Gholam Hossein Chowdhry, Respondent, 

Baboo Romesh Chunder Mitter for 
Appellants. 

No one for Respondent. 

Under Section 14 Act XL of 1858 an estate ceases to 
be subject to the jurisdiction of the Court of Wards 



when any of the co- proprietors attain majority ; but the 
Judge may, on the representation of the CoUector, direct 
him to retain charge of the persons and shares of die 
stiU disqualified proprietors during the continaancs of 
their disqualification, or until such time as it b otherwise 
ordered. 

Kemp, J. — Thb estate of one GhoUun 
Hossein, an idiot, was brought under the 
surveillance of the Court of Wards. This 
party is dead. Amongst his heirs, some 
have arrived at majority, and the others are 
still minors. On the 21st May 1862, the 
Government Pleader moved the Judge of 
Tipperah under instructions from the Col- 
lector and Commissioner of Revenue, to re- 
lease certain portions of the aforesiud estate 
to some of the heirs of Gholam Hossein, on 
the plea that they had arrived at majority. 
The Judge directed the release, but subse- 
quently, on the representation of the Collect- 
or that it would be inconvenient to keep 
a portion of a joint undivided estate 
under the Court of Wards, he withdrew 
his order, and directed the whole estate to 
remain under the Court of Wards. Hence 
this appeal. 

We think that the Judge is wrong. The 
case appears to fall under the provisions of 
Section 14 Act XL of 1858. The whole 
estate has ceased to be subject to the juris- 
diction of the Court of Wards, notwithstand- 
ing that some one or more of the co-proprie- 
tors are still minors ; but the Judge may, od 
the representation of the Collector, direct 
the Collector to retain charge of the persons 
and shares of the still disqualified proprie- 
tors during the continuance of their disquali- 
fication, or until such time as it shall be 
otherwise ordered by the Court. The case 
must be remanded with directions to the 
Judge to act in accordance with the provi- 
sions of the law above quoted. 
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The 1 lib January 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges, 

Sale tn Szeontion — Oontempt of 
Court. 

CaaeNo. 310 of 1863. 

Miscellaneous Appeal from an order passed 
by Mr. W, B. Buckle, Judge of Backer' 
gungCf dated the 7th April 1863. 

Mohesh Chunder Mookerjee (porchaser at an 
auction -sale), Appellant 

Baboo Kadarnath Chatterjee for Appellant. 

A party who bids for An estate at a sale in execation, 
with kn twledjj^ that he is not in a position to deposit 
the earnest money, obetmcts the business of the Court, 
and is gpiilty of contempt of Court punishable under 
Section 228 of the Penal Code. 

Kemp, J. — We think that, if a party, as in 
this case, bids for an estate at a sale with 
knowledge that he is not in a position to 
deposit the earnest money, he is obstructing 
tbe business of the Court, and is (juiity of 
a contempt of Court punishable undnr Sec- 
tion 228 of the Indian Penal Code; but witli 
reference to the circumstances of this cnsf , we 
reduce the amount of the fine to rupees 50. 



The 15ih January 1864. 

Present : 

The Hon'ble C. Steer, Judge. 

JorUkllction— Speolal Appeal— Dam- 
agres- Title. 

Case No. 2752 of I8f;3. 

Shib Deen Tewary, Appellant, 

versus 

Bukshee Ram Protab Stogh, Respondent, 

Baboo Gopeenath Mookerjee for Appelluut. 

Ko one for Ue8)K>ndeiit. 



order to determine whether the plaintifE is entitled as 
damages to the value of his trees, bat to go into 
evidence as to whether they belong to the plaintiff or not 
Such a suit is ooc^nizable by a Court of Small Causes, 
and no special appeal will lie. 

The plaintiff in this case saed for the 
price of trees which the defendant had cut 
down and removed. 

The defendant snid that plaintiff waa not 
entitled to the price of the trees, because they^ 
together with the laud on which they grew» 
were his. 

The first Coqrt laid down these issues :-— 

1. Does the land belonn; to the plaintiff or 
not ? 

2. Is plaintiff in possession or not ? 

3. How many trees has the defendant cut 
down, and what is their value ? 

On these issues the Court decided that 
there had been a former litigation in regard 
to this property between the plaintiff as 
plaintiff, and the defendants as objectors, and 
he regarded this as conclusive of. the plaint- 
iff's right to the land, and the question of 
rifi^ht could not again be adjudicated under 
Sections 2 and 3 Act VIII of 1859. There 
had also been former decisions shewing that 
the plaint ff was in possession. The Court 
having visited the spot, and unable therefrom 
to ascertain the number of the trees cut 
down, assumed the number of them to 
be what the defendant himself admitted, and 
assuming the value of them to be on an 
avera^t^ as taken in the former case he gives 
the plaintiff a decree for that amount, tiz, 
12 rupees. 

The defendant appealed to the Judge, who 
agreed with the Moonsiff in regard to the 
conclusive nature of the former suit ; and 
agreeing also with him in the rest of his 
decision, he aflHrmed it and dismissed the 
appeal with costs. 

The defendant desires t^ prefer a special 
appeal, and the question is whether the suit 
of the plaintiff is in the nature of those made 
cotrnizable by the Small Causa Courts or 
not? 

The stiit is for value of trees cat and 
removed by the defendant. If there was no 
qnention as to the plaintiff's title to the trees^ 
it is evident that the suit would be one for the 
Small Cause Court. Bat the defendant raises 
A suit for the prire of trees cut down and removed is » q"e««ion of title ; l^d in order to decide 
not the lessAMit for dauages, because ttie Court, in > whether the plamUft 18 entitled as his 
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damages, the Court has, only for the purpose 
of disposing of that question, to enquire into 
title. I'hat the Court, in order to determine 
whether the plaintiff is entitled as damages 
to the value of his trees, has to go into evi- 
dence as to whether they belong to the plaint- 
iff or not, does not make the suit less a suit 
for damages. The right, to damages depends 
on whether the trees are the plaintiff's; but 
because this question is raised does not alter 
the nature of the suit. 

I hold then that the suit is one of a nature 
made cognizable by the Court of Small 
Causes, and that no special appeal will lie. 
Vide 27th Section Act XXIII of 1861. 



The 26a\ January 1864, 

Present : 

The Hon'ble G. Loch and C. Steer, Judges. 

Appeal (Scjeotlon of)— Stamp. 

Case No. 127 ofl863. 

Miscellaneous Appeal from an order passed 
by Mr, R. Ahercrombie, Judge of Dacca, 
dated the XZth December 1862, affirm- 
ing an order passed bjn the Principal 
Sadder Ameen of that District, dated 
the 29th ApHl 1862. 

Annnd Mohun Ghose and another 
(Decree-holders) Appellants, 

versus 

Doorga Doss Dutt and others (Judgment- 
debtors) Respondents. 

Baboo Hem Chtmder Banerjee for 
Appellants. 

Baboos Dwarhanath Mitfer and Prosunno 
Coomar Sein for Uespondents. 

Before r^ecting a petition of appeal on the in^und 
that It is iiisufficienily stamped, the Court ought to 
require the appellant to.supply additional stamp paper. 

Steer, J. — There is no doubt that the 
appeal to the Judge was one under Section 
.231 of Act VIII of 1859, and no other 
, 8ectio& gives any right of appeal under the 
circumstances of the appellant's case. The 
appeal thee ought to hnve been made on a 
full stamp, and the Judge is right in so 
ruling. But, seeing that the petitiou of 



appeal was on stamp paper of insafficient 
value, the Judge ought, instead of at onoe 
rejecting the appeal, to have required the 
appellant to supply additional stamp paper ; 
and If such requisition had not been com- 
plied with, the Judge might then have re- 
jected the petition. We therefore allow the 
special appeal and direct that the Judge ap- 
ply the provisions of Section 31 Act YIII 
of 1859 to the case and act accordingly. 



The 26th January 1864. 
Present : 
The Hon'ble 6. Loch and C. Steer, Judges. 



Certifloate (uniler Aot XXVZZ of 
1860)~WU1. 

Case No. 124 of 1863. 

Miscellaneous Appeal from an order pasied 
by Mr, F. B. Kemp, Judge of Jessore, 
dated the 19 th December 1862. 

Bidhoo Bhooshun Mookerjee, Appellant, 

versus 

Issur Chunder Boy Cbowdhry, Respondent. 

Baboo Romanaih Bose for Appellant. 

Baboo Kadarnaih Mojoomdar for 
Bespondent. 

The executor under a will, if it be not contested, bts 
an undoubted right to a certificate under Act JXYII ot 
1860, though he be not the legal heir. If the will bi 
contested, the Judge should enquire into its TslidHj, 
and, if he consider it proved, give a certificate, ksvisg^ 
the parties dissatisfied to set it aside by a regular ndt. 

I.och, J. — This was an application for 
a certificate under Act XXVII of 1860. 
The applicant stated that he was left execut- 
or under a will. The Judge says he cannot 
enquire into the validity of a will summarily, 
and refuses to give the certificate because he 
is not the legnl heir. This is a mistake. 
If the will is contested, the Judge should 
enquire into its validity, as has been held by 
the late Sudder Court in very many casee; 
and if he consider it to he proved, he should 
give the certifl«'ate, leaving the parties die- 
satisfied to set it aside by a regular suit 
If the will be not contestedi the executor 
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under thafc will has an undoabted right to 
the certificate^ though he be not the legal 
heir. The appeal is admitted, and the case 
remanded to the Judge, who will dispose of 
it with reference to the above remarks. 



The 27th January 1864. 

Present : 

The Hon'ble G. Loch and C. Steer, Judges, 

SecHon 243 Aet VXZZ of 1899 ^ 
X>e€Ma or Mortflraare of Attacbea 
Fropertjr. 

Case No. 264 of 1863. 

MUeellaneous Appeal from an order passed 
by Baboo Ram Taruck Roy, Officiating 
Principal Sudder Ameen of Rungpore^ 
dated the 6th April 1863. 

Luchmeeput Doogur (Decree-holder) 
Appellant, 

versus 

Haharnjah Jngut Indur Tewaree and 
others (Judgment-debtors) Respondents. 

Messrs. G. Plowden and H. Stainforth and 
Buboo Bungshee Buddun Mitier for 

Appellant. 

Baboo Juggodanund Mookerjee for 
Respondents. 

Section 248 Act YIII of 1859 gives no authority to a ' 
Court to give a lease or mortf^ge of attached property, 
bat only to give time to the judgment-debtor to mort- 
gage or let his land or sell part of it when he can satisfy 
the Court that there is reasonable ground to believe 
that the amount of the decree will be raised thereby. 

Steer^ J, — This is an appeal ao:ainst the 
order of the ' Principal Sudder Ameen of 
Rungpore, making provision for the gradual 
payment of the judgment-debts to the 
amount of rupees 4,14,668-7-5, for which 
execution has been sued out in usual 
course. 

The arrangement made by the Principal 
Sudder Ameen is that he has assumed the 
surplus assets of the debtor's estate to be 
64,000 rupees per annum, at which sum he 
has given « lease to a party who is himself 



one of the judgment-debtors, and liable as 
such jointly and severally with the rest for 
the whole amount of the decrees. 

Now, whether we regard the party with 
whom the above contract has been made 
as a manager or as a lessee, the arrange- 
ment is hij^hly objectionable, if not alto- 
gether illegal. 

If the party is a manager, his appointment, 
without the consent of all the creditors, is 
most improper, he being himself one of the 
debtors ; and as such liable, if the creditors 
choose so to treat him, for the whole amount 
of the decrees. If he is a manager, the 
Principal Sudder Ameen has no business to 
interfere in the way he has done by making 
a farming settlement of the attached estates 
with him. 

If he is to be regarded as a lessee, which, 
indeed, is his proper character, there is not 
only the same objection to the appointment 
on the ground of his being himself the judg- 
ment-debtor, but the lease is altogether ille- 
gal. 

Section 243 of Act YIII of 18o9 do<8 
certainly speak of leases and mortgages, but 
it gives no authority to the Court to gire a 
lease or a mortgage. All that the law allows 
is to give the debtor time to mortgage hi a 
land or let it or sell part of it, where it can 
satisfy the Court that there is reasonable 
ground to believe that the amount of the 
judgment may be rais<id by such meanA. 
But the Court cannot do these things ; and 
it is quite opposed to the intention of the 
law that a debtor should be allowed to give 
a lease or a mortgage except where his doing 
so will enable him to raise the money for the 
immediate liquidation of the decree. 

The order of the Principal Sudder Ameen 
must, therefore, be set aside ; and as it is 
clear that the assets of the estate are quite 
inadequate for the payment of the decrees 
against the respondent within a reasonable 
time, it is out of the question \^ appoint a 
manager. The decrees may possibly be sa- 
tisfied by the sale of part of the lands, or by 
a mortgage, or a lease ; and if the debtors are 
able to satisfy the Principal Sudder Ameen 
that they will be able to make some such 
arrangement ns will give them the means of 
paying off the judgment-debts at once, there 
is no objection why a reasonable time, say 
three mouths, should not be allowed them 
for this purpose, otherwise a due consir 
deration to ^he rights and interests of 
the creditors requires that the lauds should 
b^sold. 
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The order of the PrincipHl Sadder Ameen 
is accordingly reversed ; and in the future 
disposal of the case, the Priucipal Sudder 
Ameen will be guided by the above direc- 
tions. 



The 27th January 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges, 

Certifloate (under Aot XXVXX ef 
I860)— Will. 

Case No. 838 of 1863. '^ 

Miscellaneous Appeal from an order passed 
by Mr. E. F. Lauiour, Judge of Fatna, 
dated the ISth July 1863. 

Synd Agameer, Appellant, 

versus 

Gomanee Khanum, Respondent. 

Messrs. C. Gregory and G. Gregory for 
Appellant. 

Mr. R. T, Allan for Eespondent. 

Claim ander a will to a certificate to enable ipplicant 
to collect the debts of a deceased Mahomedan under Act 
XXVII of 1860. No necestity for collecting debts being 
shewn, and the inheritance being disputed, — Held that 
the Judge waa right in refosing to giTe a certificate 
under that Act. 

Campbell^ «/• — Appellant claimed under 
a will a certificate to enable him to collect 
the debts of a deceased Mahomedan under 
Act XXYII of 1860. It appears that some 
very trifling property wns attached in the 
district in which this application was made, 
but that there is large property in another 
district. If appellant had come in under 
Act XIX of 1841, he would have been ec- 
titled to a summary decision regarding the 
possession of the property. But as he chose 
to come for a certificate under Act XXVII of 
1860, and we do not see that any necessity 
for collecting debts was made out, we think 
that applicant probably only wished to make 
evidence to establish his claim to the pro- 
perty in the other district, and that the in- 
heritance being extremely doubtful and dis- 
puted, the Judge was right in refusing to 
give any certificate under Act XXVII of 
I860. The appeal is therefore dismissed 
with costs. 



The 27th January 1864. 

Fresent : 

The Hon'ble F. B. Kemp and G. Campb^l, 
Judges. 

Xilinltatlon— S&xeontion. 

Case No. 388 of 1863. 

Miscellaneous Appeal from an order pass* 
ed by Mr. F. Tucker^ Judge of Shaha* 
bad, dated the 27th May 1863. 

Baboo Bishonath Panrey (Judgment-debtor) 
Appellant, 

versus 

Chowdbry Kripa Narain Singh (Decree- 
holder) Respondent. 

Baboos Luchhee Chum J^ose and Banee 
Madhub Banerjee for Appellant. 

Baboo Mohendro Lai S/iome and Mouhee 
Syud Murhumut Hossein for Respondent. 

Section 2 Act XI of 1861 does not give a fresh starting 
point but simply restricts the operation of Section 20 
Act XIV of 1859 until the Ist January 1862, without 
reference to the date of the passing of Act XIY, or 
without curtailing the period within which limitatioB 
under that Act beu-s a claim to revive a decree passed 
before the passing of the Act 

Where the last application to execute a decree passed 
in 1854 was made m November 1^62 — Hjild that tb« 
case must be disposed of uuder Act XIV. 

Kemp, J. — The original decree was pass* 
ed in 1854, and the last application to exe- 
cute it was in November 1862. Uuder the 
old Limitation Law, this application was well 
within time ; but as the last application to 
revive the execution was made in November 
1862, the case must be tried under the pro- 
visions of the new Liuitntion Law, Act XIV 
of 18t59, and not as if that law had not beea 
passed, which would have been the case, had 
the application for revival been made before 
1st January 1862. 

Under Section 20 of the new Limitation 
Act, the application, not having been made 
within three years from the date ,of the last 
process to enforce the decree (fdr we hold 
that the mere presentation ^f a petition 
praying for revival without ia^ibg further 
steps to enforce the decree will not takelbe 
case out of the Act), is not in time. 

Section 2 Act XI of 1861 does not gire 
a fresh starting point, but simply restricts 
the operation of Section 20 of Act XIV 
ontil the 1st of January 1862, without 
reference to the date of the passing of Act 
XIV, or curtailing the period within which 
limit^itioD under that Act bars a claim of 
this description. The order of the Jodge if 
reversed with costs. 
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The drd February 1864. 

Present : 

The Hon'ble F. B. Kemp and G. Campbell, 
Judges. 

Fleadin^r— Befeet of parties— Vnre- 
ristered Trading Company— Mesne 
rrofita. 

Case No. 384 of 1863. 

Miscellaneous Appeal from an order pass- 
ed hy Mr. A. R. Thompson, Judge of 
Nftddea, dated the 9lh July 1863. 

Mr. D. R. Tripp, Manager of Bengal Indigo 
Company, Appellant, 

versus 

Nursing Chunder Mitter, Respondent, 

Mr. R. T. Allan for Appellant. 

Bahoos Baneenath Bose, Dwarkanath Mit- 
ter, and Vnoohool Chunder Mooherjee 
for Respondent. 

Where a decree for wasiUt was giyen against the 
manager of an anreffistered Trading Company, and the 
plea that the Company was not a corporate body, and 
therefore not liable without a disdosnre of the names of 
the parties constituting the Company, was not taken 
ontil the execution stage, — Hbld that the plea was a 
technical one, and taken too late to be of any weight in a 
Coort of Equity. 

Kemp, J. — The special respondent sued 
the late Mr. Larmour, in his capacity of man- 
ager of the Bengal Indigo Company, to re- 
cover possession of a mokururee tenure from 
which he had been illegally ejected by the 
aforesaid manager. The suit was brought 
under Clause 6 Section 23 Act X of 1859. 
The special respondent obtained a decree 
awarding possession with costs payable by 
Mr. Larmour. 

As a snit for mesne profits will not lie 
under the provisions of Act X, the special 
respondent sued Mr Larmour (again as man- 



ager of the said Company) in the Civil 
Court for mesne profits, and obtained a de- 
cree. In execution of this latter decree, the 
special appellant has attached and seeks to 
sell certain properties belonging to the said 
Company, who, represented by another 
manager, Mr. Tripp, objected to the sale on 
the score that, as the act of Mr. Larmour 
was not within the scope of his agency, they 
repudiated it and contended that they were 
not liable. The Court of first instance held 
that this objection was good, and released 
the attached property. On appeal by the 
judgment-creditor, the Judge held that the 
Company were liable, and he reversed the 
order of the Court of fit*st instance. 

In appeal to this Court, Mr AUan, the 
pleader for tlie Bengal Indigo Company, the 
special appellant, contends 

1st. — That the decree under Act X was 
a personal one against Mr. Larmour. 

2nd, — That, in the second suit for wasilat, 
the Company ought to have been sued with 
a disclosure of the names of the proprietors, 
inasmuch as the said Company is not a re- 
gistered Company, and therefore not a cor- 
porate body who can sue and be sued iu 
the name of their Secretary or other princi- 
pal officer. 

We have to execute the second decree for 
mesne profits, not the Act X decree. Iu 
the former decree Mr. Larmour is made 
liable, not personally, but in the capacity of 
manager of the Bengal Indigo Company. 
The service of summons on Mr. Larmour 
who, it is admitted, was the manager of the 
landed estates of the Company, was a suffi- 
cient service in a suit of this description, in 
which service could not have been made on 
the directors or proprietors in person who, 
it is admitted, resided at the time of suit iu 
Europe. See Section 61 Act VIII of 
1859. 

No objection was taken to the way in 
which the suit was framed, nor was the plea 
of defect of parties taken while the suit was 
in progress up to the final decree awarding 
mesne profits. Mr. Larmour defended both 
the suits on behalf of the Company and al- 
leged that the special respondent resigned 
his mokururee tenure, and that he leased the 
lands to other parties on enhanced rates on 
behalf of the Company. It is not contended 
that Mr. Larmour enjoyed the mesne profitjj, 
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or that they were not received bj his em- 
ployers. We therefore think that this plea 
that the Company is not a corporate body, and 
therefore not liable unless the plaintiff (special 
respondent) discloses the names of the par- 
ties constituting this Trading Company is a 
technical one, and taken at too late a stage of 
the casd to be of any height in a Court of 
Equity. If the suit had b^n by the Bengal 
Indigo Company, an unregistered Company, 
the defendants might have taken the above 
objection, as without disclosure of the names 
of the Company there might be some diffi- 
culty in the recovery of costs in the event 
of the defendants winning the suit. But in 
the present case, there can be no doubt that 
the claim was substantially against the Com- 
pany, represented by their local manager, 
and was defended by him in such capacity 
and on behalf of the said Company. We there- 
fore confirm the decision of the Lower Ap- 
pellate Court, and dismiss this appeal with 
costs and interest. 



The 9th February 1864. 

Present : 

The Hon'ble G. Loch and L. S. Jackson, 
Judges. 

Voluntary paTment (to asslffiiee of 
aeoree-bolder). 

Case No. 332 of 1863. 

Miscellaneous Appeal from an order passed 
by Afoonshee Nazirooddeen Mahomed, 
Principal Sudder Ameen of Outtack, 
dated the 17 ih April 1863. 

Kiinoongoe Buckteshur, Appellant, 



Rajah Chunder Seekhur, Respondent. 

Bahoos Rom ana th Rose and Gobind Chun- 
der Mooktrjee for Appellant. 



Baboos Obhoy Churn Base and Baney 
Madhub Banerjee for Respondent. 

A payment made by a j udji^eDt-debtor to the asa^- 
nee of a decree-holder was held to be a Tolontar}- 
payment which could not defeat the rights of tlie 
deoree^holder. 

Jaeksonf J. —We think that the Principal 
Sudder Ameen's order was manifestly right. 
The petitioner was one of several sureties 
against whom the Biyah Lilladhun had a 
claim. The Rajah is said to have assigned 
to one Denobundhoo 2-16ths of his demand 
upon the sureties, and to have appointed to 
him, k& the property on which he oould 
go in satisfaction of that claim, the specific 
property pledged by this petitioner in Lis 
security bond. 

In legal proceedings instituted by tho 
Bajah to enforce his claim against the 
sureties jointly, the assignment above men- 
tioned, and also on assignment of the remain- 
ing 14-16ths to one Bulkishun, were set up. 
But the late Sudder Court, in its decree of 
30th July 1858, determined that the case 
could go on against the sureties at the gait 
of the Bajah, and ordered a new trial witli 
the Bajah as plaintiff, the result of which 
was a further and final decree « of the same 
Court under date 3ist December 1861, in 
favor of the plaintiff Bajah Chunder Seekhur, 
representative of Bajah Lilladhun, agaiost 
all the sureties. 

In the face of that decree made in bis 
presence, the petitioner in execution set op 
an alleged payment made by him to Deno- 
bundhoo, and appeals to this Court becnof>e 
the Principal Sudder Ameen has not looked 
upon Denobundhoo's receipt as a discharge. 

It appears that Denobundhoo was pro 
formd a party (co-defendant) in the suit, 
and has not asserted his rights, and at any 
rate the decree was given to the Bajah and 
to him alone. The petitioner, therefore, in 
making this payment to Denobundhoo, if he 
has paid it at all, has done a purely gratui- 
tous act which cannot defeat the rights of thi 
decree-holder. 

We accordingly dismiss the appeal with 
costs. 
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The 12th February 1863. 

Present : 

The Hou'ble L. S. JaokBon, Judge. 

Jadfirment (nUnflroO- 

Mothoornath Chackerbutty, Petitioner^ 

versus 

KiBsen Mobun Ghose, Opposite Party. 

Baboos Gopeenauth Mookerjee tLud Baney 
Madhub Banerjee for Petitioner. 

No one for Opposite Party. 

Where a judgment in one case governed other 
ctMS,— Held that the filing of that judgment was a 
fobetsntial compliance with the reqoiremeots of the law, 
and that the filing of the short judgmeut referring to the 
other judgment was merely formal, and the delay excus- 
able. 

As the several cases all turned upon the 
confirmation of one decree, the judgment 
annexed to which was the judgment in all 
the cases, I consider that the petitioner, in 
filing the judgment in that particular case, 
complied substantially witli the requirements 
of the law, and that the filing of the short 
judgment referring to that other judgment 
was merely formal, and the delay excusable. 



The 15th February 1864. 

Present : 

The Hon'ble 6. Loch and 0. Steer, Judges, 

Witnesses (defaultingr) — Bvidenee 
(serrloe of sammons and lasue of 
proolamation)— Limit of fine. 

Case No. 214 of 1863. 

Miscellaneous Appeal from a decision 
passed by Baboo Ramtaruch Roy^ Prin* 



cipal Sudder Ameen of Rungpore^ 

dated the SOth March 1863. 

Nilkant Bhuttachaijee, Petitioner. 

Baboos Onookool Chunder ifooherjee and 
Kishen Dyal Roy for Petitioner. 

A K*sir*s report of service of summons or of issue 
of proclamation is not legal evidence on wbkh to puuish 
a witness failing to attend a Court of Justice when 
duly summoned. 

The amount of fine that can be imposed by law on a 
witness evading process is limited to 1,000 Bs. 

Lochj J —The petitioner was cited as a 
witness, and summons was issued for his at- 
tendance followed by proclamution and at* 
tachment of goods, and in the end a fiue a- 
mounting to rupees 2,000 was imposed upoa 
him. 

The petitioner states that no summons 
was served upon him, that he was at the 
time in a different district and knew nothing 
of the steps taken to enforce his attendance, 
nor was he aware that his presence was 
required to give evidence. 

We find, so far as we can judge from the 
proceedings of the Lower Court, that the 
Court has proceeded on the simple kyfeuts 
of the Nazir, who has reported that his 
peadah informed him that he met the peti- 
tioner on the road and duly showed him the 
first summons for his attendance, and offer- 
ed him a copy and subsistence allowance 
which the petitioner refused to receive. 
The proof of issue of proclamation rests upon 
a similar report. The Nazir'a report of 
service of summons or of issue of proclama- 
tion is no doubt sufficient to admit of a 
Court taking steps to enforce the attendance 
of a witness. But when the Court proceeds 
to enforce the penalty, and one so heavy aa 
in the case of a witness failing to attend a 
Court of Justice when duly summoned, it is 
necessary to see that all the steps for serving 
the various processes required by law have 
been duly observed, and the Kazir's report 
is insufficient for this purpose. The peadahs 
who served the processes should be ex- 
amined on oath, and the party should be 
allowed to cross-examine them. Where a 
penalty is to be inflicted, it is not sufficient 
to suppose that the party must have been 
aware that his attendance was required, but 
evidence should be taken that the procedure 
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laid down by the law has been strictly 
adhered to. We observe also that the only 
law DOW in force under which punishment 
can be inflicted on a witness evading pro- 
cess is the Penal Code, and Sections 172 
to 175 limit the amount of fine to be imposed 
in cases such as the present to rupees 1,000. 
Considering that the investigation has in 
this case been very unsatisfactorily made, 
and that the petitioner has been convicted 
on what is not legal evidence, we reverse 
the order of the Principal Sudder Ameen 
and remit the fine. 



The 16th February 1864. 
Present : 

The Hon'ble H. V. Bayley and L. S. Jackson, 
Judges. 

Mesne Frofitfl. 

Case No. 379 of 1863. 

Miscellaneous Appeal from an order passed 
by Mr. A. W. Russell^ Judge of Jessore, 
dated the \9th May 1863. 

Nobocoomar Ghose and otliers, Appellants^ 

versus 

Rajah Indrodeb Roy, Respondent 

Bahoos Juggodanund Mookerjee and Chun- 
der Madhub Ghose for Appelliints* 

Jfaboos DwarhancUh Mitter^ Sreenath Does, 
and Nit Madhub Sein for Respondent. 

Semble.—ik. claim for wasilat may be enfbrced against 
tlie heirs of the original ejector. 

Jackson, J. — We think the Judge's order 
erroneous. He does not say, nor cau the 
respondent's pleader show us from the 
record, that the decree-holder had allowed 



12 years to elapse so as to be debarred from 
proceeding by lapse of time. On the con- 
trary it seems that steps were from time to 
time taken, which were amply sufficient to 
keep alive the case. 

The Judge's view tliat the claim /or 
wasilat cannot be enforced against the heirs 
of the original ejector, appears to us quite 
unfounded, and the respondent's vakeel bai 
not attempted to support it. 

We reverse the order below with costi, 
and order that execution proceed. 



The 16th February 1864. 

Present : 

The Hon'ble H. V. Bayley and L. S. 
Jackson, Judges, 

Certifleate (under Act XXVXZ of 
I860)— Two WUls. 

Case No. 345 of 1863. 

Miscellaneous Appeal from an order patt- 
ed by Mr. F. L. Beau/ort, Judge of the 
2^'PergunnahSy dated the 27th April 
1863. 

Bemola Moyee Debea (widow of Modoosoo- 
dun Chuckerbuttj) Appellant^ 

versus 

Eishtomonee Debea, Respondent. 

Baboos Taruchnath Dntt and Baney 
Madhub Banerjee for Appellant 

Baboo Hem Chunder Banerjee for 

Respondent. 

Under Act XXYII of 1860 an order cannot be ob- 
tained from the Court in recognition of two willi. 

Jackson, J. — This was an applicatioo in 
(urms for a certificate under Act XXVll <A 
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lb(SO; but in reality the petitiouer sought 
for much more thon she could obtain under 
that Act. She alleged that her deceased 
husband's father, Ram Nidhee, had made a 
will disposing of his property {consisting of 
lands and houses and other things) in a par- 
ticular way, and that, by the operation of 
that will, the husband had become entitled 
to and possessed of the whole of that pro^ 
per ty and empowered to dispose thereof by 
his will. She proceeded to allege that her 
husband had made his will disposing of his 
property, and she asked the Court to grant 
her a certificate under that will, clearly in- 
tending that the Court should recognize and 
give effect to that will and constitute her the 
sole representative both of her husband and 
of the husband's father. 

Other parties appeared claiming to share 
in the estate left by the husband's father, 
and the Judge gave the petitioner a certifi- 
cate of representation only as to the estate 
of her own husband, and declaring, certain 
other persons jointly with her entitled to a 
certificate for the estate of Ram Nidhee. 
Against this portion oftheorder^ the peti- 
tioner Bemola appeals. 

It IB clear that, in her application to the 
Judge, Bemola contemplated something very 
different from the object of Act XXVII of 
1860. That is an Act " for facilitating the 
collection of debts in successions and for the 
security of parties paying debts to the repre- 
sentatives of deceased persons," and its 
declared object wa9 to enabla the Zillah 
Courts to indicate, by the grant of certificates, 
the persons entitled to demand payment of 
debts due to deceased persons, and to protect 
persons who should pay such debts to the 
persons holding such certificates. 

The application in this case said not a 
word of money due to Modhoosoodun, still 
less of money due to Ram Nidhee ; and the 
petitioner's object manifestly was to obtain 
from the Court an order in recognition of the 
two wills, armed with which she could 
enter into possession of the land and pro- 
perty set forth in the petition. 

The Judge also appears to have lost sight 
of the proper scope of proceedings under the 
Act, and to have entered upon a considera- 
tion of the manner in which the family pro- 
perty had been disposed of. 

We think that in strictness he might have 
dismissed the petitioner's application, refer- 
ring her to a proper application in accordance 
with the Act ; but thai in any case he ought 



to have cat down her petition to a& applica-^ 
tion for a certificate of represeatation for the 
purposeof collecting the debts due to her 
d eceased ' husband . 

That portion of his order permitting the 
petitioner and two other persons to take a 
certificate as to the estate ofRamNidliee 
who has been long dead was superfluous 
and should be withdrawn, but not for iha 
purpose of conferring any title on the pe- 
titioner, whose appeal we dismiss. The 
parties who have all been proceeding un- 
der a similar perversion of the meaning of 
the Act may pay their own costs in these 
proceedings, except those in appeal. 



The 16th February 1864. 

Present : 

The Hon'ble H. V. Bay ley and L. S. Jack- 
son, Judges, 

Costs— Constraction of decree. 

Ca«eNo. 342 of 1863. 

Miscellaneous Appeal Jrom an order passed 
by the Principal Sudder Ameen of Pat' 
na, dated the \st July 1862. 

£mam Bandee Begum, ^ppeliant, 

versus 

Syud Kufil Ali and others, Respondents, ' 

Mr, G, Gregory and Moulvie Murhumut 
Hossein for Appellant. 

Baboo Kissen Succa Mookerjee fOr 
Respondents. 

Where a decree of the High Court dismissed aa 
appeal with costs, except as to certain appellants who 
were released and to whom costs were awarded, and 
those appellants incurred no separate costs on account 
of their appeal, but took advantage of the joint appeal 
and joint Counsel of the other appellants, — Held that 
they .had nothing as costs to gain from the decree of 
the High Court, but that they were entitled to their costa 
in the Lower Court, notwi bstanding a separate order 
for the presentation of a second petition to that Court 
regarding thoee cos^^, such or^er being held to be 
merely formal. 

£ ay ley, J. — In this case there were sereii 
appellants to this Court. Three were farm- 
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ers ; three kuikinadars ; one a purchaser from 
a ticckdar. The seven preferred their appeal 
bj one petition, and were represented by one 
Counsel tit this Court, In the Lo^er Court 
the kutkinadars had pleaded separately from 
the other defendants (appellants) and ap- 
peared by separate Counsel. In this Court 
the order in appeal on the 14th July 1859, 
p. 981, was that the appeal should be dis- 
missed with costs, but made '^ one modi- 
fication/' namely, *' in releasing the kutkina- 
'* dars who are only lessees of the mortga- 
^ gees, and no parties to the mortgage trana- 
'* action between the principal parties. The 
** kutkinadars will get their costs.*' 

The Principal Sudder Ameen, in execu- 
tion of this decree, had two questions before 
him : (1) whether this Court's decision co- 
vered the costs of all the appellants, and 
whether, therefore, the costs of the appeal 
ought to be divided equally according to 
their respective shares as nmoiigst all the 
appellants ; (2) that, as there was a separate 
order (apparently a formal vernacular one 
not in the English decision of this Court) 
that the decree-holders should petition in 
the Zi^lah Court with reference to the 
oosts below, the amount of those costs 
was therefore dependent upou a fresh order 
there. 

The Principal Sudder Ameen decided the 
first question by ordering that the Sudder 
Court's order could only be carried out in 
its termsi t. e. by exempting the kutkina- 
dars from their costs, and if that construc- 
tion had to be questioned, it should be so 
here ; and the second, by decreeing that a 
aecond petition should be given in to the 
Zillah Court, as ordered in the yemacuiar 
decree. 

There has been an appeal from this order. 
The contention is in fact simply that there 
ahould be a specification of the costs in 
appeal from which the kutkinadars should be 
exempted according to their shares, and that 
the order for a second petition for the zillah 
was needless, as the amount of costs be- 
low was decreed for the kutkinadars and 
is stated on the record. 

We are of opinion that, as the kutkina- 
dars incurred no separate oosts on account 
of their appeal here, taking advantage of 
the joint petition of appeal and joint Coun- 
sel of the other appellants, they have no- 
thing as costs to gain from this Court's 
order as recorded above. That order ap- 



parently regarded them as with interesti 
separate from the other appellants, whereas, 
although such was the fact, they chose to 
appeal as if it were not so. The costs 
in the Zillah Court, which were separately 
incurred by the kutkinadars, will be paid to 
them by the party cast below, t. e. the 
plaintiff. The order for a petition is a 
mere matter of form, and does not bear the 
meaning put upon it below. 

The Lower Court will now execute ths 
decree in regard to costs with reference to 
these remarks. 



The 22nd February 1864. 

Present : 

The Hon'ble Shumbhoonath Pundit and 
G. Campbell, Judges. 



Appeal— Oraer nniler Aot ZXX of 
1841, (aft to iliTlaion of property^ of 
a dooeaood person). 

Case No. 160 of 1863. 

Miscellaneous Appeal from an order 
passed by Mr, E, F. Lautour, Judge 
o/Patna, dated the 2drd February 1863. 
Mussamut Edoo and others, Appellants, 

versus 

Mehdee Khan, JRespondent. 

Mr, A. F. Lingham and Baboo Kalse 
Kissen Mookerjee for Appellants. 

No one for Bespondent. 

The remedy for a party dissatisfied with an order 
passed under Act XIX of 1811 makiniir a diTision oft 
deceased person's property, is by regular sait, not bj 
appeaL 

Campbell, J, — This is the appeal of 
Idussamut Edoo, the wife of Syudoodeeo, 
complaining of an order which seems to 
have been passed under Act XIX of 
1841, and by which the property held as 
belonging to the said Syudoodeen was thus 
divided : ^th to Mussamut Edoo, the widoir, 
and Iths to the estate of Wuzeerooddeeo, 
the brother, since deceased. We think that 
the remedy for a person dissatisfied with 
this order is by regular suit, not by appealf 
and we, therefore, dismiaa the appeal. 
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The drd March 1864. 

Present : 

The HoD*ble L. S. Jackson, Judge. 

Speelal Appeal (Time for preferrinp). 
^ — VaoatlonB. 

Case No. 34-31 of 1863. 

P^fiiion praying for the admu§ion oj a 

Special Appeal after (he prescribed time. 

Kiflhtoproshaud Chuckerbuttj, Petitioner, 

versus 
Rada Kaato Bhuttacharjee, Opposite Party. 

Baboo Hem Chunder Banerjee for Peti- 
tioner. 

The High Court refused to show indulgence to a 
special appellant whose time for appealing had expired 
bj his not ezeroising dne diligence, and. intimated that 
the yacations were not to be added to the prescribed 
periods for appealing. 

In this case the decision from which the 
petitioner seeks to appeal specially was pass- 
ed on the 15th July. 90 days would expire on 
13th October. On the 9ih October the peti- 
tioner applied for copies of tho judgment 
and decree, and these copies were completed 
on the 14lh. He is therefore entitled to a 
deduction of 6 days, so that his time for pre- 
ferring an appeal would thus expire on the 
19th October. 

The application of special appeal was in 
fact presented on the 26tb November, or 38 
days after the time had expired, but this 
Court was closed from the 19th October till 
the 22nd November. If therefore the applica- 
tion had been presented on the 23rd Novem- 
ber, the appeal would have been safe. The 
dsiiay is accounted for, and additional time 
asked on this ground, viz. that the appellant 
came with the decision to his vakeel Baboo 
Hem Chunder Banerjee one or two days 
before the end of the vacation, ». e. probably 
on the 20tli or 21st November, to consult 
him as to preferring a special appeal, and 
that this vakeel, by a very extraordinary 
mistake, advised the appellant that he could 
lake six days from the day on which the 
Ooart opened, that in consequence the appel- 
lant thought himself safe, and that otherwise 



he could and would have presented his peti* 
tion on the 23rd. 

I do not think that, under such circum- 
stances as these, the appellant is entitled to 
any indnlgence. He did not apply for the 
requisite copies until only 3 of the 90 days 
for appealing remained. He did not, on ob- 
taining his copies, exercise any diligence in 
preparing his petition ; and when he tardily 
went to his vakeel, the period for appeal had 
been already exceeded by more than a month, 
although, from the circumstance of the 
Court being closed, the appeal could not at 
that time have been presented. 

The vacations are not periods to be added 
to the prescribed periods for appealing. 
They are only periods during which the non- 
presentation of appeals is excused on the 
ground of impossibility. 

Parties therefore should be ready with 
their appeals in hand, to be presented imme- 
diately on the opening of the Court. 

If the petitioner in the case had come to 
the vakeel with his application ready pre- 
pared, and the filing of it had been delayed 
by the vakeel's mistake, the case would be 
otherwise ; as it is, I think he has wilfully 
committed default, and I must refuse to allow 
the further time. 



The 4th March 1861. 

Present : 

The Hou'ble C. B. Trevor, G. Loch, and 
H. V. Bayley, Judges. 

Certifloate (under Aot XXVII of 
I860)— Representative of deceased 
party in a salt. 

Case No. 155 of 1863. 

Miscellaneous Appeal from a decision 
passed by the Judge of Rungpore, dated 
the 29th December 1862. 

Olougo Moonjoree Dossee, Appellant, 

versus 

Gobiuduath Sen and others, Respondents. 
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Mr. B, T. Allan and Baboo Poorno 

Chunder Mookerjee for Appellant. 

Baboos Debendro Narain Base and Bhug- 
gobulty Churn Ghose for Respoudenta. 

A certificate under Act XXVII of 1860 is not indis- 
pensable in order to allow a party who is next heir to 
come in to represent a deceased party in a suit. 

Bayley^ J, — As I shall probably be absent 
from the Court when my colleagues deliver 
their judgments in this case, I shall leave 
this note of my opinion. 

The queAion of law referred to us is 
whether a certificate under Act XXVII of 
1860 is indispensable, in order to allow a 
party who is next heir to come in to repre- 
sent a deceased party in a suit, there being 
a disputed will which the Lower Court even- 
tually held sufficiently proved to give I he 
executor and legatee the superior right 
to represent the deceased in the suit. 

The Lower Court's order is not in ray 
view shown to be illegal. I do not think 
that Sections 14, 16, and 16 of Act XXVII 
of 1860 cited to us render it imperative on 
a Court to refuse a party to represent a de- 
ceased party in a suit, unless he obtains a 
certificate under that Act. Further, the 
arguments addressed to us in this view are 
mainly in support of the judgment-debtors 
who have not appeared in the appeal. 

If the appellant as next heir considers 
he should represent the deceased, he might 
apply for a certificate himself in due course. 
But he has not done so. 

Loch^ •^. ( Trevor ^ J, concurring). — The 
facts of the case submitted to us are as 
follows: — Gooroo Doss Talookdar, after 
having obtained a money decree against 
Rusmonee, died. One Dwarkanath came 
forward and prayed to be allowed, as exe- 
cutor under a will alleged to have been made 
by Gooroo Doss, to carry out execution of 
the decree. On 11th June 1862 he filed the 
will and examined witnesses to prove it. 
Subsequently the appellant, claiming to be 
the legal representative of Gooroo Doss, 
applied as his heir for permission to carry 
out execution. The first Court supported 
the will, and rejected the right of the ap- 
pellant to carry on the case, and the Judge in 
appeal confirxped the order of the Moousiff ; 



I and the executor upon that carried out exe- 

I cution. 

j A special appeal has been preferred on the 
ground that the first Court, instead of ad- 
mitting the executor under the will to carry 
out the decree, should have suspended pro- 
ceedings till one or other of the parties had 
obtained a Certificate as prescribed hy 
Act XXVII of 1860 ; that, in admitting 
the executor to act without having obtained 
a certificate, the Moonsiff acted without 

jurisdiction, inasmuch as he took upon him- 
self to decide who was the party to ad- 
minister to the estate of the deceased, a ques- 
tion which is by the law in the sole proviuce 
of the Judge to deoide. 

The Judges* who first heard the special 
appeal, having differed in opinion, have sent 
up the case to this Bench for decision ; 
the one Judge holding that a certificate 
was unnecessary ; the other that whero 
there is no dispute, or only such objeciiou 
as the Court considers fraudulent and vexa- 
tious, the Court may permit the decree to 
be executod by the representative under 
Section 208. But if there is, in fact, a dis- 
puted succession, the Court cannot, under 
Section 208, take upon itself to decide tlia 
question of succession. 

We have no doubt as to which is the more 
expedient course. But the question before 
us is whether the Moonsiff has acted illegally 
in permitting the executor to represent the 
deceased in carrying out execution of the 
decree, and we think he has not. We think 
that, under the provisions of Seotion 208, 
the Moonsiff had authority to admit the 
executor under the will to represent the 
deceased for the purpose of carrying on this 
suit. The effect of his order is and must be 
confined to this suit, and will not, of course, 
prevent any party who claims as heir 
from applying to the Judge for, and, if eu- 

♦ JV(>/f.— Their referring orders are not furibcomiiif. 
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titled thereto, obtaining a certificHte under 
Act XXVII of I860 to administer to the 
estate of the deceased. Under this view of 
the lanr, we dismiss the appeal with costs. 



The 9th March 1864. 

Present : 

The Hon'ble C B. Trevor, G. Loch, and 

H. V. Bayley, Judges. 

Appeal — Bxecutlon— Section 11 ILet 
SZIZZ of 1861. 

Case No. 333 of 1863. 

Miscellaneous Appeal from an order pass- 
ed hy Mr. E. F. Lauiour, Judge of 
Patna, dated the iSth April 1863. 
Luchmun Persad, Appellant^ 

versus 

Ameer All and others, Rejipondents. 

Bahoos Debendronarain Bose and Kally 
Kishen 8ein for Appellant. 

Mr. J. Baptist and Moonhsee Ameer AH 

for Respondents. 

An appeal does not lie uncfer Section 11 Act XXIII 
of 1861 from an order in execution in which the repre- 
sentative of a decrae-holder waa on one side, and a 
stranger (the auction-purchaser ) on the other. 

This ease was referred to a Full Bench 
by Shumbhoonath Pundit and Campbell, 
J, J., under the following orders: — 

Shumbhoonath Pundit, J, — The Zillah 
Court ordered some money due to the peti- 
tioner us a decree^holder, held in deposit for 
him, to be giv^en back as purchase-money to 
the opposite party, the auction-purchnser, 
whose purchase the Court considered had 
been set aside by a Court of Justice. 
Against this order the decree-holder appeals 
to thia Court on the ground that there was 



no reversal of sale nUogether. It was, how- 
ever, pleaded against the appellant that 
against such an order, which is not likely 
to be final wirhoiit a regular case under 
Section 11 Act XXIII of 1861, there s 
no appeal. As this was not a decision b3- 
tween two parties to the original suit in 
which the (lecr(^e wns passed in execntioa 
of which the sale in which the opposite 
party was the purchaser was held, there 
can be no appeal to this Court. This is 
consistent with the spirit of the decision 
of the Full Court in Case No. 575 of 186 1, 
passed on the Ist of June 1862. I would 
accordingly reject this appeal with costs. 
If this plea had not intervened, I would 
have clearly held that the Judge wjis not 
right in paying back to the auction-pur- 
chaser, as no sale was upset. 

Campbell, J, — Petitioners are decree- 
holders. The rights and interests of the 
judgtnent-debtors in certain . property were 
sold in execution of decree. The purchaser 
paid the moneys into Court, and it was still 
there when it was alleged that the auction 
sale had been set aside by a decree of fcourt. 
The Lower Court, on that ground, ordered 
its re- payment to the auction-purchaser. 

The decree^holder appears and makes k 
quite clear that the sale has not been set aside, 
but a simple decree for the property has been 
passed in favor of a party claiming under 
another right, and that a decree by consent. 
The purchaser took the right-s nnd intercf^ts of 
the debtor whatever they were, and the order 
of the Lower Court is evidently wrong. 
The only question is whether there is an ap- 
peal, or whether we must refer the decree- 
holder to the circuitous process of a regular 
suit to recover the money wrongly paid by 
order of Court to. the decree- hblder. Cer- 
tainly we should not adopt the latter course, 
unless the law compels us to do so. The 
case turns on the terms of Section 1 1 Act 
XXIII of 1861. If the case depended on 
the Clause, ''and any other questions arising 
between the parties to the suit," we must 
probably have ruled that there is no appeal. 
That is decided by a Full Bench in the case 
No. 575 of 1861.' 

But, in this case, it seems to me that the 
matter comes within the terms of the 
previous Clause, *' ns well as questions 
relating to sums alleged to have been 
paid in discharge or satisfaction of the decree 
or the like,*' and that, under that provision, 
I we m»y hear an appeal, and should reverse 
the order of the Lower Goart. 
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Full Bench Judgments. 
BayUy, J.-^As T Bliall probably be absent 
before m}' colleagaes give judgment in this 
Cftse, I leave this note of my opinion. 

Tlie question of law referred to us in this 
case is whether an appeal will lie from nn 
order of a Judge affirming that of a Moon- 
siff, by which order the Lower Court held 
that an auctioh-purchuser should receive the 
refund of sale proceeds in execution, in 
preference to the representative of a decree- 
holder, the decree-holder himself not having 
taken out the money in question. I will 
merely briefly state tlmt I am of opinion 
that no such appeal will lie. My chief rea- 
son for this view is that I do not think that 
the passages in Section 11 Act XXIII of 
1861, cited by Mr. Justice Campbell and 
relied upon by him, in any way allow an 
appenl in a oaise where, as here, there is the 
representative of the decree-holder on one 
side, and not any of the parties on the 
other, but a stranger, t. e. the auction -pur- 
chaser. 

Trevor^ J. {Loch, J", concurring). — This 
matter has been referred to a Bench of three 
Judt^es in consequence of a difference of 
opinion between two learned Judges of the 
Court on the point before them. 

The facts of the case are as follows : — One 
Deendyal Bhukut, on the 28th May 186'4, 
obtained a decree for money against one 
Aineenooddeen. Execution was taken out, 
and certain properties belonging to the judg- 
ment-debtor attached by him. But before 
the sale, another judgment-creditor, one Edoo 
Lai, attached and sold the property iu Novem- 
ber 1859. Besides these persons, there 
were other decree- holders who had taken no 
steps to execute their several decrees. 
After the sale proceeds were realized, the 
Court ordered the proceeds to be distributed 
amongst the decree-holders, giving to Edoo 
Lnl and to Deendyal the full amount of 
their several decrees, and dividing the re- 
maining sum between the other two decree- 
holders rateably. 

All the decree-holders except Deendyal 
took away the proceeds allotied to them, but 
Deendjal's share of them remained in 
deposit. Whilst it was in deposit, one Mus- 
Bunmt Gossamee and another brought a suit 
to reverse the sale in execution, which was 
dismissed ; and, whilst it was in appeal, the 
auciioii-purchasers compromised the matter, 
relinqnialiing their claims to the property 
which they had purchased. 



The heirs of Deendyal, who hud deceased, 
applied for the money in deposit ; tbe 
auction-purchasers opposed the application 
claiming the money themselves ; and the 
Court has determined that, as the sale wu 
set aside by a compromise, the auction-pur- 
chasers were entitled to it. From this order 
an appeal has been preferred to this Court, 
and the question before us is, not as to tbe 
legality or otherwise of the Judge's order, 
for on that point there can be no reasonable 
doubt ; but simply whether an appeal lies 
to this Court iu execution against thtt 
order. 

Section 11 Act XXIII of 1861 eoMtg 
that ''all questions regarding the amount of 
" mesne profits which, by the terms of the 
** decree, may have been reserved for adjust- 
*' ment in the execution of tbe decree or of 
'' any mesne profits or interest which maj 
" be payable in respect of the mhject 
" matter of a suit between the date of tbe 
" institution of the suit and execution of 
*' the decree, as well as questions relating 
" to sums alleged to have been paid ia dii- 
** charge or satisfaction of the decree or the 
*' like, and any other questions arising be- 
'* tween the parties to the suit in which the 
*^ decree was passed and relating to the exe- 
*^ cution of the decree, shall be determinfd 
** by order of the Court executing the decree, 
'* and not by separate suit, and tbe order 
'^ passed by the Court shall be open to ap- 
" peal." 

Now, it seems quite clear that qaoBtioDs 
regarding mesne profits and payments made 
in discharge or satisfaction of the decree, | 
or the like, which are explicitly mention- 
ed in Section 283 Act VIII of 1859, 
could only from their nature arise between 
the parties to the suit. It was, therefore, 
unnecessary to state this in terms. When, 
however, that Section was rescinded, and 
Section 11 Act XXIII of 1861 enacted in 
its stead with the addition of the general 
terms "any other questions,*' it became 
necessary to state explicitly the parties be- 
tween whom those questions might arise. 
The addition, therefore, in the later enact- 
ment of the words ** between the parties to 
the suit in which the decree was passed, 
and relating to the execution of the decree," 
did not alter the import of tAe terms previ- 
ously used in the Section ; but the use o{ 
them had the efiPect of expressly limiting 
and controlling all the matters to which the 
Section refers, a limitation which was pre- 
viously to be gathered, «s we hate beibre 
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observed, solely from tlie nature of the 
qaestions to be deleniiined. 

Again, we think that a consideration of the 
whole Section above cited clearly shows 
that it was the intention of the Legislature 
that all questions arising between the par- 
ties to the suit in the course of the execu- 
tion should be finally and definitively set- 
tled and determined bv the Court in execu- 
tioQ, and therefore be open to appeal ; but 
tbat all questions arising between the parties 
to the suit and strangers should become the 
subject of a separate suit, and therefore not , 
be appealable in execution. { 

Such being our view of the reading of the 
hvr, it seems to us that the question which 
has arisen on the facts of this case, can, on no 
legitimate interpretatiou of those terms, be 
said to be one in regard to sums alleged to 
haye been paid in discharge or satisfaction 
of the decree or the like. 

For the above reasons we agree with 
Mr. Justice Shumbhoonath Pundit in think- 
ing that an appeal does not lie to this 
Court from the order of the Judge, it not 
beiag passed on any question arising between 
the parties to the suit in which the decree was 
passed. The appeal, therefore, is dismissed 
with cQSts. 



The 30th March 1864. 
Present : 

The Hon'ble G. Loch and E. Jackson, 
Judges. 

Costs— -Guardian (of minor). 

Case No. 248 of 1863. 

MiscetlaneoHs Appeal from an order passed 
hy Mr, E, F. Lautour, Judge of PatnOy 
dated the 21 st February 1863. 



Luchmun Pershad, Appellant^. 

versus 

Juggurnath Doss, Respondent, 

Bahoos Khetternath Bose and Luckhy 
Churn Bose for Appellant. 

No one for Bespondeut. 

Where a mother*8 office oi guardian of her minor aon 
had ceased when she brought a suit, and she brought 
a suit knowing that she had no authority to sue aa 
guardian, and a decree was given /igoinst her perMou- 
ally and not against the estate of her son, she along 
was held responsible for the costs. 

Lochy J. — It appears that one Kadha 
Bebee brought an action as guardian of her 
son Luchmun Pershad, knowing at the time 
that he was of age, so the Judge finds. 
Objection was taken on part of the defendant 
that, as Luchmun was of age, the suit 
brought by the guardiau could not be heard, 
and plaintiff was non-suited with costs. 
Execution is now taken out against the pro- 
perty of Luchmun to realize these costs. 
He objects on the ground that Radha Bebee 
is personally liable, and that the decree for 
costs is a personal decree. ' The Lower 
Courts, however, have held that, as Luchmun 
might have derived benefit if the suit had 
been brought to a successful termination, 
he must be considered liable for the costs. 
We think that, as plaintiff's office of guardian 
had ceased when she brought the suit, and 
that she brought tiie suit knowing that she 
had no authority to sue as guardian, and 
tbat the decree is given against her per- 
sonally and not against the estate of her son, 
she alone can be held responsible for the 
costs. We, therefore, reverse the order of 
the Lower Courts with costs. 
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The 3 let March 186^4. 

Present : 

The Hon'ble G. Loch and E. JacksoD, 
Judges. 

Section 230 Act VXZZ of 1859— Bze- 
cutloii— DUpoftsesftion (by Ameen). 

Case No. 498 of 1863. 

Miscellaneous Appeal from an order passed 
by Mr, M. A. G. Shawe, Judge of Sylhet, 
dated the Sth August 1863. 

Kasheenath Doss, Appellant, 

versus 

Bhowanee Dossoe and another, Respondents, 

Baboos Romanath Base and Tarucknath 
Sein for Appellant. 

Baboo Dwarhanath Banerjee for 

Respondents. 

Section 230 Act VIII of 1869 is applicable to the 
case of a person who, though personally the defendant in 
tlie original salt, was legally other than the defendant 
as regards the particular portion of land in dispute in 
execution. 

Where an Amcen was appointed to measure and give 
possession of land in execution of a decree, the one 
mouth allowed for preferring a claim onder that 
Section must be calculated from the date when the 
Ameen gave over possession and not from the date of 
his final report. 

Jackson, J, — The plaintiffs obtained a de- 
cree against the defendant for possession 
of certain entire mouzahs without specifi- 
cation of boundaries. In execution the 
Moonsiff ordered an Ameen to proceed to 
the spot, map and measure the lands, and 
thus give possession to plaintiffs. The 
Ameen carried out these orders, and reported 
having corapletod them on the 2nd August. 



The defendnnt. on the 1 3th August, objected 
before the Moonsiff that a certain portion of 
the land of which the Ameen had given 
posspssion to plaintiffs belonged to a separate 
mouzah which iiad not been in dispute in 
the suit, and was in his possession as pro- 
prietor of that mouzah, and applied that 
that land miglit be released to him. 

The Moonsiff rejected his application. 
On appeal to the Judge he held that the 
objection of the defendant was one which 
came under Section 230 Act VIII of 1859 ; 
and that it had not been preferred within 
one month of the date on which the Ameen 
had measured and thereby given possession 
of that portion of the land to the plaintiffs, 
and that il could not therefore be enter tfined. 
It is urged on appeal that Section 230 
applies to persons other than the defendant ; 
that the claimant in this matter was the 
defendant himself; and that the dispute 
should, therefore, have been heard and de- 
cided under Section 283 ; also that, if the 
defendant now preferred a separate suit, 
Section 283 would be quoted as barring his 
suit. 

We think it is quite clear that, as regards 
his claim to the portion of land now in dis- 
pute, the appellant, though personally the 
defendant in the original suit, is legally 
other than the defendant. In the one case 
he claimed to be the owner of Mouzah A, 
and his claim was disallowed. He now 
comes into Court in another capacity as the 
owner of Mouzah £. Regarding bis rights 
as owner of Mouzah B, there has been no 
enquiry and no decision. The Judge was 
therefore quite right in considering that the 
procedure prescribed in Section 230 Act VIII 
of 1859 applied to the claim preferred by 
the appellant. 

It is then said that the date of disposses- 
sion must be reckoned from the final report 
of the Ameen. But here, also, we think that 
the Judge was quite right in calculating the 
one month allowed for the production of 
such a claim from the date on which the 
Ameen measured and gave over possession 
of the land. The circumstance that the 
defendant was himself the claimant, m^de it 
the more necessary that the law should be 
construed stni-tjy. It is not shewn to us 
I hat the appelhint raised any objection at 
the time the land was measured, and posses- 
sion of it was given over by the Ameen. 

We see no ground for interference, and 
dismiss this appeal. 
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The'6ih April 1864. 

Present : 

The Hon'bhs G. Loch and. E. Jackson, 
Judges. 

Appeal— Sale Im ezeoution^Interest. 

Case No. 491 of 1863. 

MUeeltaneous Appeal from a decisid^i 
passed by the Principal Sudder Ameen 
of Cuttack, dated the ISth August 1863. 

Bishonath Doss, Appellant, 

versus 

Ahmed All and others, Respondents. 

Bahoos Ohhoy Churn Bose and Kissen 
Succa Mookerjee for Appellant. 

No one for Respondents. 

Where a sale in execatioa was set aside, and the 
order directing the return of the parchase-money did 
not also direct the payment of interest thereon, — 
liBLD that there was no appeal from the order of the 
Uwer Court refusing to give intereeu 

Jackson^ J. — The appellant purchased the 
rights and interests of a judgment-debtor in 
certnin immoveable property in executiun of 
decree. But the sale of that property wns 
afterwards set aside, and it wns ordered thui 
the purchaser, appellant, should receive back 
ilia purchase-money. Accordingly, orders 
hare been passed that the amount of the 
I'urchase-mouey should be re-paid to appel- 
laut. 

But he has also demanded interest on that 
money. This the Lower Court has refused, 
Wimsethe order directing ihe return of the 
purchase-money did not also direct the pay- 
ment of interest. From that decision of 
the Lower Court, this appeal is preferred. 

We think that no appeal lies. There is 
no Section of the Procedure Code which 
\ allows of such an appeal, and Section 364 
I Isya down that no appeal shall lie from any 
order passed after decree and relating to the 
execution, except as is expressly provided in 
the Act. 

This appeal is, therefore, di^imiased with 
costs. 



The 12th April 1864. 

Present : 

The Hou'ble G. Loch and E. Jackson, 
Judges, 

Appeal^-Bzeeutlon— Section 11 Act 
ZXZXZofl861. 

Case No. 431 of 1863. 

Miscellaneous Appeal from an order 
passed by Mr, A, E. Russell, Judge of 
Jfoorshedabad, dated the 2\stJuly 1863. 

Mirsa Ally Hossein, Appellant, 

versus 

Dhuoput Singh and others. Respondents, 

Mr, E. T. Allan and Baboo Juggoda- 
nmnd Mookerjee for Appellant. 

Baboos Bungshee Buddun Mitter and 
Romanath Bose for Respondents. 

The parties contemplated by Section II Act XXIII 
of 1861 are both the opposite parties to the suit or their 
representatives, but not one of the orij;inal parties, 
divided and subsequenriy represented by two or more 
other individuals between whom a dispute may arise as 
to their respective shares or rights in tKe decree. Any 
order passed by the Judge in execution as between 
them cannot be the subject of an appeal, but their 
rights must be deurmined (aa in the case of strangers) 
by separate suiu 

Loch, J, — The petitioner purchased a 4 
nniia share in a decree obtained by one 
Rughoounth Sliah against Juggut Lall Inder 
Chund. The conditions of the purchase 
were that petitioner should, at liis own 
expense, within one year, sue out execution, 
and whatever sums were realized should be 
rateably divided. 

On a subsequent date, the original decree- 
holder sold his rights in the decree to one 
Dhunput Dhobey, who applied to the Judge 
to be allowed to sue out exHcution for the 
whole 16 annus. Tbe Judge held that, 
under the arrangement with Mirza Ally 
Hossein, the applicant was entitled to take 
out execution for only 12 annas of the de- 
cree, and on 26th May 1863, passed orders 
accordingly.. A review of this order was 
applied for, which the Judge admitted, and 
on 4th July held that, as Mirza Ally 
Flossein had not complied with the terms of 
his purchase, the applicant Dhunput was 
entitled to take out execution for the whole 
15 annas. Mi^za Ally Hossein applied for 
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II review on the ground that the order of 
the 4th July last had been passed in his 
absence and without notice ; but the Judge 
on the 20th July rejected the application, on 
the ground that the petition of review 
presented by Dhunput had been heard and 
determined in the presence of the vakeel of 
both parties. 

An appeal has now been preferred against 
the order passed by the Judge on the 4th 
July ; and the first question to be deter- 
mined is whether, in such cnses, any appeal 
will lie to this Court. It is urged by the 
petitioner that he and the other claimant 
Dhunput are both parties to the suit stand- 
ing in the shoes of the original decree-hold- 
er, and consequently an appeal will lie under 
Section 203 of Act VIII of 1859 as enlarged 
by Section 11 Act XXIII of 1861. Looking, 
however, at the wording of those Sections, 
we think that the parties there spoken of 
are the opposite parties to the suit or their 
representatives, but not one of the original 
parties divided and subsequently represent- 
ed by two or more other individuals, be- 
tween whom a dispute may arise as to their 
respective shares or rights in the decree. 
The law provides for the settlement of all 
questions between the opposite paNies to 
the suit by the Court executing the decree, 
subject to an appeal, and prohibits further 
litigation between them regarding questions 
arising out of the same subject matter ; 
but parties other than the opposite parties 
to the suit have their remedy by a separate 
action, if endamaged by any order passed 
by the Court executing the deoiee, and, 
therefore, an appeal is not permitted to them 
by the Code, In the present instance, the 
parties before us represent one of the parties 
to the suit, but not the opposite parties. 
They represent parts and together make up 
the whole of the original decree^h older ; and, 
as they are evidently not the opposite 
parties alone contemplated by Section 1 1 Act 
XXIII of 1861, we think that any order 
passed by the Judge in execution as between 
them relating to their respective rights and 
interests in the decree, cannot be the subject 
of an appeal, but their lights must be de- 
termined, as in the case of strangers, by 
eeparate suit. We hold, therefore, that no 
appeal lies to this Court in such a case. 

It is urged that the review of the 4th 
July was iiTcgularly admitted ; that notice 
was not served on the petitioner. A deci- 
sion of a Full Bench of this Court has held 
that the rules regarding reviews applicable 
to decrees of Court are applicable to miscel- 



laneous orders. Looking at* these rules, we 
find that the Judge has not strictly complied 
with the course of procedure hud down, but 
we do not find that the petitioner has been 
endamaged thereby. The application for 
review was heard in the presence of both 
parties. The point to be determined appears 
to have been the construction to be put upon 
the terms of Mirza Ally Hossein's purchase. 
Having come to the conclusion that, under the 
terms of that purchase, Mirza Ally Hossein 
had no right to interfere further, on which 
gYound alone a review was admissible, the 
Judge, by admitting the review, had, in fact, 
disposed of the whole question between the 
parties ; and if he had delayed tlie case and 
issued notice, it is difilcult to see how he 
could have come to any other conclusioD 
than that which induced him to admit the 
review. Under these circumstances we 
think it unnecessary to interfere with the 
order of the Judge, and reject the appHca- 
tion with costs. 



The 18th April 1864. 

J ^resent : 

The Hon'ble F. B. Krmp and A. T. T. 
Peterson, Judges, 

Appeal (Zle-admlBslon of— struck off 
for default). 

Case No. 505 of 1863. 

Miscellaiieovs Appro I from ciw order pagS' 
ed by Jllr, E. S. Pt arson, Judge of Tir- 
hoot, dated the 23rd September 1863. 

Chowdhry Ruttun Persad and others, Appel- 
lants, 

versus 

Hunooman Jah and others, Ifespondenls. 

Bahoos Debeudrouarain Dose, Kalh 
Kissen Seiti, and Anund Gopal FaulU 
for ApijeUnnts. 

Haboo Kissen Sueca Moolcrjee for Re- 
spondents. 

No appeal lies from the order of a Judge r^ectiu? «> 
application for a review of his order di&misiing «« 
appeal for default of prosecution. 

Kemp, J.— We think that this npH 
must be dismissed with costs. The np|)efil 
of the appellant was dismissed for default 
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of preseoution. An appHcatioD to revive 
the appeal was made under the provisions 
of Section 347 of the Code of Civil Pro- 
cedure, and the Judge, exercising the dis- 
cretion vested ia him by that Section, 
rejected the application to review his order, 
dismissing the appeal for default of pro- 
secution. Against such an order no appeal 
will lie to this Court. See Section 387 
of Uie Code of Civil Procedure. 



The 18th April 1864. 

Present : 

The Hon'ble F. B. Kemp and A. T. T. 
Peterson, Judges, 

Appeal (Re-admisston of— struok off 
for default) — Zssue of notice (on 
parties). 

Case No. 544 of 1863. 

Miscellaneous Appeal from an order passed 
by 3Jr. E. S. Pearson, Judge of Tirhoot, 
dated the Z\st July 18(33. 

Ram Lall Chowdhry and others, Appellants, 

versus 

Surdareo Jah and others, Respondents. 

Moulvie Aftaboodeen Mahomed for 
Appellants. 

Eahoo Kally Kissen Sein for Respondents. 

Section 119 Act VIII of 1859 refers only to original 
aoits, and is not applicable to the ref-admission of an 
ippeal struck off for default of prosecution. 

Issue of notice on the parties, and not their pleaders^ is 
not barred by Section 18. 

Kemp, J. — Wb think that no appeal will 
lie to the Court. The suit on special appeal 
was remanded to the Lower Appellate Court. 
A notice was isFued to the parties, directing 
tliera to take steps to prosecute the appeal. 
The appellants before us defaulted, and their 
nppeal was struck oflp. They -then applied 



under Section 347 of Act VIII of 1859, for 
the re-admission of the appeal. This ap- 
plication was rejected. 

This is not a case falling within the pur- 
view of Section 119 of the Code, inasmuch 
as that Section refers to original suits, and 
not to appeals. 

Another objection is taken by the pleader 
for the appellants, that the notice should 
have been served on their pleader under Sec- 
tiou 18 of the Code ; but we think that the 
Court, having issued the notice on the parlies, 
has complied with the provisions of the 
law. The notice on a pleader is o be 
presumed to be sufficient, and to have been 
duly communicated to the party whom tho 
pleader represents, unless the Court otherwise 
direct. In this case the (Jourt did not deem 
it proper to serve the notice on the pleader, 
but served it on the parties in person. 

The appeal must be dismissed with costs 
and interest. 



The 1 9th April 1864. 

Present : 

The Hon'ble F. B. Kemp and A. T. T. 
Peterson, Judges. 

Arbitration. 

Case No. 527 of 1863. 

Miscellanous Appeal from an order passed 
by Mr. A, Davidson, Principal Sudder 
Ameen of Hooghly, dated the Wth August 
1863. 

Thakoor Doss Roy, Appellant, 

versus • 

Hurry Doss Roy, Respondent. 

Baboos Luckhee Churn Bose and Mohendro 
Lall Shome for Appellant. 

Baboos Banee Madhub Banerjee and 
Roopnath Banerjee for Respondent. 
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There U nothing in Act VIII of 1859 to preyeot 
parLiea, who have a auit pending in Coort^ to submit the 
subject matter of that suit and other matters in dispute 
to arbitration under Section 327. 

Peterson^ J, — In ibis case Hurry Doss 
Roy appealed against the order of the Prin- 
cipal Sudder Ameen of Hooghly on an a- 
ward under Section 327 of Act VIII of 1859. 

A preliminary objection was taken on the 
ground (bat this Court had no jurisdiction. 
A case was cited by the appellant in which 
Messrs. linikes and Trevor had held tliat 
an appeal did lie in such cases. The papers 
connected with that case were sent for, but 
were not forthcoming. The Court, therefore, 
thought it better to proceed with' the case 
as if an appeal did lie ; but they do not wish 
to make the present case a precedent on 
that point. 

The vakeel for the appellant took three 
objections : 1;^, that, as there was a suit 
pending in Court relating to some of the 
subject matter of reference, the parties 
could not proceed to an award under 
Section 327, but that they should have pro- 
ceeded under Section 312, and obtained the 
leave of the Court in which the action was 
pending ; that the whole proceedings were 
absolutely void, and that the award could 
not be upheld. 2ndlf/^ thtit, as neither of 
(he parties had filed a rnzeenamah and safee- 
namah in the action then pending according 
to the terras of the reference, the award 
had beon virtually waived and abandoned 
and could not be enforced. 3rcflt/, and lastly, 
that the award was void on the ground of the 
misconduct of arbitrators, inasmuch as the 
three had agreed to a draf\ report, and that 
afterwards two of the three had made an 
award different from the. draft agreed on. 

With regard to the^r*^ objection, we are 
of opinion that there is nothing in Act VIII 
of 1859 to prevent parties who have a suit 
pending in Court to submit the subject 
matter of that suit and other matters in 
dispute, to arbitration under Section 327, and 
the objectton is one as to which either of 
the parties to the submission are virtually' 
estopped from making. There is nothing | 
illegal in the pariies referring the subject ! 
matter of the suit and other matters in dis- ' 
pute to reference, and providing that razee- 
uamahs and bafeenamahs should be filed in * 
the suit after the award was made» more 
than there would be to file the razeenamabs 
and shfeeuumahs in (he fiiHt instance aud 



then referring what was Uie subject matter of 
the suit and all other matters to arfoitrotioo. 
We, therefore, overrule this objection. 

We also overrule the second objection. No- 
thing is shown to us to satisfy us that the par- 
ties had done any act that the award wm 
waived or abandoned. 

With regard to the third objection, 
which involved the question of miscon- 
duct of the arbitrators, we are of opi- 
nion (hat there has been no ground of 
misconduct shown. The vakeel for the 
appellant urges several grounds of objee(ion 
as to matters on which he alleges the three 
agreed in the draft award, and which were 
not followed out in the actual award. On 
reference to the salisnamah, it will appear 
that the award was to be the award of the 
mjijority, which (he present is. It is not sug- 
gested that the two who made the award pro- 
ceeded in taking evidence after the draft had 
been agreed on in the absence of (he dis- 
sentient ; nor is anything shown or alleged 
further than that the three having agreed 
upon a draft containing certain terms 
did not agree on the form of (he award. 
On reference to the award, it will be found 
that, at the time of making the award by the 
two, the third was present and declined to 
sign it. The award is that of the majority, 
and is such under the terms of submission 
binding. 

This appeal will be dismissed with costs. 



The 25th April 1864. 

Present : 

The Hon'ble F. B. Kemp, Judge. 
Dtomissal of Pleader. 

Case No. 88 of 1864. 

Miscellaneous Appeal from an order 
passed by Mr. 31. A. G. SAawe, Judge 
Rf Sylhei, dated the 30th December 1863. 

Grees Chunder Doss, Appellant. 
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Baboo Mokinee Mohun Roy for Appellanl. 

The dismissal of a pleader, notwithstanding his j 
honorable acquittal, was held to be Illegal and contrary 
to the provisions of Act XVIII of 1852 and all principles I 
of JQStice and equity. | 

It appears that the appellant, who is a 
pleader in the Courj; of the Moonsiff of 
Sonamgunge, Ziilah Sylhet, was oommitted 
to take his trial before the Magistrate of 
Sylhet on a charge of attempting to bribe 
the Moonsiff, through a relation of his, one 
Russick Lall. 

The Magistrate went into the case fully, 
and for reasons given at great length, acquit- 
ted the appellant, and committed Russick 
Lnll, the principal witness against the 
appellant in the Sesisioss Court, for giving 
false evidence. 

The Judge, notwithstanding this honorable 
acquittal, has dismissed the pleader. It ap- 
pears to me that this order is wholly illegal. 
There is no proof of the conviction of che 
pleader by a competent Court of a criminal 
oflence. On the contniry, he has been honor- 
ably acquitted by the Magistrate ; and I must 
say, after consideration of the whole proceed- 
ings, that I fully concur in the Magistrate's 
view of the case. The Judge has given 
DO reasons for his procedure in this case ; 
and as I hold that his order is wholly 
illegal and contrary to the provisions of 
Act XVIII of 1852 and all principles of 
justice and fair play, I reverse it and direct 
that the pleader be restored to his office. 



The 26th April 1864. 

Present : 

The Hon'ble G. Loch and E. Jackson, 
Judges. 

lAppeal — Seotion 217 Act VZXZ of 
1859. 

Case No. 549 of 1863. 

Miscellaneous Appeal from an order pass* 
ed by the Principal Sadder Ameen of 
Tirhoot, dated ike IWA September 1863. 



Beebee Sohudra, Appellajity 

versus 

Roy Kalika Sohoy and others. Respondents. 

Mr, C. Gregory and Hloulvie Murhumut 
Hossein for Appellant. 

Baboo Kishen Succa Mookerjee for 
Respondents. 

No appeal lies from an order passed under Section 
217 Act VIII of 1859 declining to b^ae notice aa 
against certain alleged legal representatives of an 
original party. 

Jackson, J, — This is an appeal from an 
order passed by the Principal Sudder Ameen 
of Tirhoot in execution of decree. Mussamut 
Sohudra held a decree for rupees 1,717, costs 
of a suit instituted against her by Mnnna 
Eooer. Munna Kooer, with Ealika and 
Doorga Sahaie, had also obtained a decree 
a*;ainst Mussamut Sohudra for rupees 5,456. 
This amount Sohudra- deposited in Court. 
Mnnna Kooer afterwards died. Sohudra then 
applied that Doorgaand Kalika Sahaie should, 
as legal representatives of Munna Kooer, 
be served with notice of her claim to execute 
the decree against Munna Kooer on the 
money which she Sohudra had already 
deposited. They appeared and objected 
that they were not legal representatives of 
Munna Kooer. The Principal Sudder 
Ameen, for the reasons recorded by him, 
decided that they were not his legal repre« 
sentatives. 

From this order Sohudra appeals, but we 
are of opinion that no appeal lies. The 
order was passed under Section 217 Act VIII 
of 1859, from which no appeal is allowed. 
The appellant's only remedy is a civil suit. 

Appeal dismissed with costs. 



The 27th April 1864. 

Present : 

The Hon'ble G. Loch and E. Jackson, 
Judges, 

Certificate under Aot XZ of 18^1— 
Xleslgiiatlon of OaardiansUp and 
Trust. 

Case No. 655 of 1863. 

Miscellaneous Appeal from an orthr pass- 
ed by Mr. A, R. Thompsofi, Officiating 
Judge of Nuddea, dated tke 1st October 
1863. 
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Sliuinboo Ohunder KhaD, Appellant. 

versus 

iBlian Chunder Banerjee and others, Re- 
spondents, 

Bahoos Kishen Kishore Ghose and Kalee 
Prosunno Dutt for Appellant. 

Mr, H. T. Allan for Respondents. 

A Court cannot, solely on the petition of a party, 
cancel a certificate granted to him nnder Act XX of 
1841, or declare that his trust and fjuardianship have 
ceased. If he gives up his duties of his own accord, he 
does so on his own responsibility, and the Court will 
not order him to act. 

Jackson, J. — This appeal is presented by 
Shumboo Chunder Khan, to reverse a mis- 
cellaneous order of the Judge of Zillah 
Nuddea, relative to the appellant's appoint- 
ment as holder of a certificate under Act 
XX of 1841, to the estate of the deceased 
Rojkisto Kiian. 

' Shumboo Chunder Khan and Ishan Chun- 
der Banerjee were appointed by the will 
of Rnjkisto guardian of his minor heirs, and 
in that capacity they obtained a joint cer- 
tificate under the above Act. In 1860 Shum- 
boo Chunder Khan presented a petition to the 
Judge, stating that he intended to act no 
longer as guardian or under the certificate. 
The only order passed was that the petition 
remain in the serishta. In 1863 Ishan Chun- 
der Banerjee petitioned the Judge objecting 
to this petition and to the resignation of the 
trust by his co-guardian and trustee. The 
Judge, after sending for Shumboo Chunder 
and not being able to procure his attendance, 
passed an order ** that he could not absolve ! 
Shumboo Chunder from his responsibilities 
and allow him to resign his trust." J 

This order is objected to in this appeal ; 
but we cannot see that it is in any way | 
injurious to the appellant. It is said to ; 
have been passed three years after the ap- 
pellant's petition was given in. This may 
be, but the order is quite correct. The 
Court could not solely on a petition 
cancel the certificate of the appellant or 
declare that his trust and guardianship had 
ceased. If the appellant gives up his duties 
of his own accord, he does so on his own 
responsibility, and tlie Court will not order 
him to act. lie will, on this question, act 
or not on his own responsibility. The ap- 
pellant shows us that the purwanna issued 
by the Judge in his name, consequent on 
the decision in this case, does almost order 
him to act. Tliat part of the purwanna is 
cancelled. 

The appeal is dismissed. 



The 27th April 1864. 

Present : 

The Hon'ble G. Loch and E. Jackson, 
Judges, 

Appeal— Section 230 Act VZZZ of 
1859. 

Case No. 524 of 1863. 

Miscellaneous Appeal from an order pass, 
ed by Syud Ahmed Buksht Principal 
Sadder Ameen of Sylhety dated the %\th 
September 1863. 

Khellut Chunder Ghose, Appellant, 

versus 

Prosunnomoye Dossee, Respondent, 

Mr, R, T, Allan for Appellant. 



Baboo Anund Gopctul 
Respondent. 



Paulit for 



There is no appeal from aa order passed andor Section 
230 Act VIII of 1859 rejecting en application by i 
person not a party to the suit, alleging that he is being 
dispossessed by the Court Ameen iu execation of decree. 

Loch, J. — This is an appeal to set aside 
an order passed under Section 230 Act 
VIII of 1859, rejecting the application of the 
petitioner, who is not a party to the suit, 
alleging that he is being dispossessed by 
the Court Ameen in execution of the decree. 
The law directs that the Court, after exa- 
mining the applicant, shall, if there appears 
to be probable cause for making the appli- 
cation, number and register the petition as 
a salt between the applicant as plaintiff, and 
the decree-holder as defendant, and proceed to 
investigate the case as a regular suit, and an 
appeal will lie under Section 231 from tlw 
decision passed ; but if the Court reject tlie 
application, on the ground that there is uo 
probable cause, without numbering and re- 
gistering it, there does not appear to be any 
appeal from such order. 

Looking at the statement of the case aa 
set forih in the order of the Principal Sudder 
Ameen rejecting the petition, we think 
there certainly was a probable cause, suffi- 
cient to warrant the admiasiou of the appli- 
cation. As, however, the law does not permit 
of an appeal to this Court in claims so re- 
jected, we think the only course for the • 
petitioner to take, is to apply to the Court 
below for a review of its judgraeot, or» 

I civil uit. 

i Appeol rejected wtili ceeta. 
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The 4th May 1864. " 

Present : 

The Hon'ble 0. Loch and F. B. Kemp, 
Judges, 

OwtiflMit« (under Aet JCZVZZ of 

XB€0)'^MmrriA^e and fteglttmaoy. 

Case No. 504 of 1863. 

Miscellaneous Appeal from an order passed 
by Mr, E, F. Lautour^ Judge of Pahia^ 
dated the \9lh August 1863. 

If r. Taylor, goDeral attoroey for Shaik 
Rohimoollah, Appellant^ 

twrsus 

Mossamut iCaotfee Jao, Respw^dent, 

Mr. R. T, Allan for Appellant 

No ooe for Respoodeot. 

On an application for a certificate <d administration 
«Q<fer Act XXVII of 1660, where the applieant claimed 
it heir ef the deceased and impugned his marriage,— 
Hku> that the Judge was bound to enquire summarilj 
mto the question of the marriage of the deceased and 
the conseqnert legitimacy of his children. 

Kemp^ •/.—- Wx think that the Judge was 
olearly wrong in refusing to enquire sum- 
marily ibto the question whether the 
marriage of Wuzeerooddeen and the eonse- 
qaeot legitimacy of his children has been 
Mtablished or not. On an application for a 
eertificate of administration under the pro* 
▼isioos of Act XXVII of 1860, he was 
boond to make such enquiry, and the more 
•0 as the applicant claimed as lielr of 
Wuzeerooddeen and impugned the nurriage. 
Any decision passed is of course open to 
an appeal or to a regular suit, but the 
Judge's hands are not, as he supposes, tied. 

We remand the case for a summary en- 
quiry on the points raised. 



The 4th May 1864. 
Present : 

The Hon'ble G. Loch and t, D. Kemp, 
Judges, 

Appeal » Orders under Aet ZZ of 
1863— Religions Bndowsnents. 



Case No. 456 of 1863. 

Miscellaneous Appeal from an order passed 
by Mr, E, F, Lautour, Judge of Patna^ 
daUd the I6M September 1868. 

Khudeeram Singh, Appellant^ 

versus 

Sham Singh Poojoory, Respondent. 

Mr, J, Baptist for Appellant. 

Moulvie Murhumut Hossein for Respondent 

An appeal does not lie from an order passed onder 
the Religious Endowments Act XX of 1668, but the par^ 
dissatisfied with the order may seek to set it aside by 
a regular suit 

Loch, J. — This is an order passed under 
Act XX of 1863. That law does not permit 
of an appeal, but the party may seek to set 
a^iide the order by a regular suit It is 
urged that, under Act XXIII of 1861 which 
provides that in miscellaneous oases the 
course prescribed by Act VIII of 1859 
should be followed, an appeal is admiss* 
ible. We do not, however^ think the law 
quoted is applicable, nor that the miscel* 
taneotts cases therein referred to are orders 
passed under Act XX of 1863. We reject 
the petition with costs. 
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The 6th Maj 1864. 

Present: 

The Hon'ble G. Loch aad P. A. Glover, 
Judges. 

Certifloate (vnder Act Z& of 1856). 

Case No. 27 of 1864. 

Miscellaneous Appeal from an order passed 
by Mr, E. 8. Pearson, Judge of Tirhoot, 
dated the iSth December 1863. 

Mahomed Saleh, Appellant, 

versus 

The Government, Respondent, 

Mr, T, T. Forbes and Moons hee Ameer 
Ali for Appellant. 

Baboo Kishen Kishore Ghose for 

Respondent. 

It it not the policy of Act XL of 1858 to prevent 
partiea from performing their natural duties bj the 
younger members of their £amily who may be deprived 
of their natural parents; and it should not be considered 
as ail axiom that an uncle or other near relative will 
necessarily defraud a minor, and ought therefore to be 
refused a certificate under that Act. 

Loch, J, — This is a petition to reverse 
the order of the Judge refusing to allow the 
petitioner, who is uncle to the minor 
Uahoraed Khuleel, to take charge of the 
estate left bj the minor^s deceased father, 
and praying that a certificate under Act XL 
of 1858 may be given him. 

The petitioner makes a similar application 
in the case of another nephew Dost Ma- 
homed, son of a deceased sister. 



The Judge has refused to give the certifi- 
cate, but has assigned no sufficient grounds for 
so doing. He appears to have come to the 
determination on petition presented bj the 
Government vakeel, which appears to the 
Court to have been most uncalled for, aad 
which that officer should not have been 
allowed to present, unless he had means of 
supporting the doubts and suspicions he 
raises in that petition. 

It appears that the family consisted of 
two brothers, Mahomed Ismael and Ma- 
homed Saleh, and two sisters who were ui 
the joint possession and enjoyment of the 
property made over to them by their mother 
who is still alive. Mahomed Ismael and one 
of the sisters are dead. Mahomed Khuleel 
is the sou of the former, Dost Mahomed of 
the latter. There .is no charge against 
Mahomed Suleh's character. The family 
have lived together in harmony to the pre- 
sent time, and he is said to have been tho 
manager. The other members of the fami- 
ly have no objection to his having charge of 
the estate, and there is really no good reason 
why he should not be allowed to manage 
the family property without the interference 
of a stranger. From the wording of Act 
XL of 1853, it is evidently not the policy of 
the law to prevent parties from performiog 
their natural duties by the younger mambera 
of their family who may be deprived of 
their natural parents ; and it should not bo 
considered as an axiom that an uncle or 
other near relative will necessarily defraod 
the minor. Without some good reason, sooh 
a slur should be cast on no man's charaoter. 
The Judge, should any thing go wrong here* 
after, will always have it in his power lo 
recall the certificate and call the manager to 
account. We reverse the order of the Judge, 
and direct that the certificate under Act XL 
of 1858 be given to the petitioner. Tiie 
Judge wUl appoint the grandmother or soiod 
other suitable person guardian to the miaor. 
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The 6th Maj 1864. 

The Hon'hle G. Loch and F. A. Glorer, 
Judges. 

Llmitation^—Szeontlon^S eotloxi 21 
▲ot XZV of 1859— Act XX of 1861. 

Case No. 18 of 1864. 

Miscellaneous Appeal from an order passed 
by Moulvie Syud Sukhawut Hossein 
Khan, Principal Sudder Ameen of Patna, 
dated the 2nd December 1863. 

Btboo Roghoonath Persad ( Jadgment-debtor) 
Appellisnt, 

versus 

MasaaiDiit Velaettee Begum and others 
(Decree-holders) Respondents, 

Baboos Unnoda Persad Banerjee and 
Lukhee Chum Bose for Appellant. 

Baboo Kishen Kishore Ghose for 
^espoDdents. 

According to Section 21 Act XIY of 1859, the appli- 
ettioD for execotion mast be tnafle within three years 
from the time of the passing of the Act, and not from 
tlie thne of its comiDg into operation. Act XI of 1861 
notwithstanding. 

Loch, J, — Application for a decree 
passed on 5th June 1855 was mjid« on 12th 
September 1862. The Principal Sudder 
Anoeen, after calling for the nsual report 
from his office, wliich was supplied on 10th 
November 1862, passed an order in the 
fllBence of the judgment-debtor on 6th 
December 1862, to the effect that, under the 
provisions of Section 2 Act XI of 1861, 
the npplication was within time, twelve year^ 
not having expired since the date of the 
decree, and he ordered notice to be served. 

It is pleaded before us that the suit is 
barred by limitation, no act to keep alive 
the decree having been done for more than 
tliree years previous to the passing of Act 
XIV of 1869. 

By iSection 20 Act XIV of 1859 it was 
declared tliat no process of execution to 



enforce any judgment, decree, or order of a 
Civil Court should issue unless some pro- 
ceeding shall have been taken to enforce 
such judgment or to keep the snme in force 
within three years next preceding the appli- 
cation for such execution. And Section 21 
provided that nothing in the previous Sec- 
tion should apply to any judgment, &c., in 
force at the time of the passing of the 
Act, but process might be issued either 
within the time now limited by law (i. e, 12 
years) or within three years nert after the 
passing of this Act whichever shall first 
expire. 

The Act XIY of 1859 was passed on the 
5th May 1859, so that the three years pre- 
scribed by Section 21 expired on 5th May 
1862. Act XI of 1861 suspended the oper- 
ation of Sections 19 to 23 to the 1st day of 
Jannnry 1862, but it did not niter the word- 
ing of Section 21. Indeed, the peculiar 
wording of that Section, viz, ^^ after the 
passing of the Act^* and its effect were 
perhaps overlooked. The effect, howeyer, 
has apparently been that parties having 
decrees in the predicament described in Sec- 
tion 21, t. e, in force at the time of tha 
passing of the Act, considered that, as the 
operation of this and other Sections had 
been suspended till Jannnry 1862, limitstion 
would begin to run against them, not from 
the time of the passing of the Act, but from 
the time of its coming into operation. Act 
XI of 1861, however, does not say so. 
The words of the law are distinct, and the 
suspending Act did not alter them. As, 
therefore, no application for execution was 
made within three years from the passing 
of Act XIV of 1859, we think the applica* 
tion now made to the Principal Sudder 
Ameen for the execution of this decree is 
out of time, and that it cannot be enforced. 
We, therefore, reverse the order of the Lower 
Court and decree the appeal with costs. 



Digitized by 



Googk 



28 



MX0CBLLANBOUS EtJLINQS. 



[«V 



The 6th May 1864. 

Present : 

The Hon'ble G. Loch and F. B. Kemp, 
Judges. 

Sale of deorea — Appeal — Suit — 
Section 104 Aot Z of 1899. 

Case No. 2 of 186i. 

yMisoellaneous Appeal from an order pasted 
by Baboo Ram Kristo Roy, Deputy 
Collector of Mymensingh, dated the Srd 
October 1863. 

BoDshee Moliun Doss and others (Judgment- 
debtors) Appellants, 

versus 

Hitro Chunder Doss Chowdhry and others 

(Decree-holders) Respondents. 

Baboos Romesh Chunder Mitter and Kalee 
Mohun Doss for Appellants. 

Baboos Sreenath Doss and Kishen Dyal 
Roy for Respondents. 

A decree held to be a part of a jodfonent-debtnr's 
effects and not to &11 under the head of ImmoTeable 
property. 

No appeal lies to set aside a sale of a decree under 
Act X of 1859, the only remedy being by regular eait as 
prescribed by Section 104. 

Loehy J. — This is an appeal to set aside 
a sale of p^oveable property made in execu* 
tion of a decree under Act X of 1859. 
Certain irregularitip.8 in the mode of 
inducting the shIo are pleaded ; but llie 
opposite party takes I his objection in bar 
of hearing the appeal that no appeal 
is allowed under the Act, and the only 
remedy for petitioner is by suit as prescribed 
by Section 104. 

On the part of the petitioner it is urged 
that the property cannot be sold in exe- 
cution, for it does not properly come under 
the bend of moveable. It is a decree and 
incorporeal. Such property might be sold 
nnder Act VIII of 185P, or under decrees 
ef the Small Couse Courts, but not under the 
Rent Law ; and Sections 232 lo 237 of Act 
VIII are read to us to show that property 
such as this is not available for the liquida- 
tion of decrees for rent. But the ohject 
of the Sections quoted is not to point 
out any distinction between one kind of 
moveable property and another, but to show 
how such property is to be dealt with accord- 
ing as It is in the custody of the defend- 
ant, or of a third party, or burdened witii a 
lien or not immediately available. But 
the law, Act X of 1859^ raises no such nice 
distinctions as are now attempted to be made. 
It declares that, in execution of a decree 



(Section 86), process may be. issued againat 
either the person or property of a judgment, 
debtor. It tlien divides property into two 
classes, moveable and immoveable, and it 
provides (Section 87) that, if a creditor 
lie unable to furnish a list of property to 
be attached, he may apply for a general 
attachment of tlie debtor's eflTeet^ Wo 
think that the decree which has been at- 
tached in this case, must be considered a 
part of the debtor's effects, and it certainl/ 
does not fall under the head of imroofeabb 
property. The only course open to the 
petitioner is by regular suit as prescribed 
by Section 104. We dismiss the appeal 
with costs. 



The 16th May 186L 

Present : 

The Hon'ble G. Loch, Judge. 

Appeal— FtllniT of Jaderment and ds- 
oree in analoiroaa oaaea. 

Case No. 728 of 1864. 

Lowazima Special Appeal from a decition 
passed by the Judge oj Hajshahye, dated 
the \Oth December 1863, affirming a 
decision parsed by the Deputy Collector 
of that District, dated the ZOth June 
1863. 

Bhyrubnath Sandyal (Plaintiff) Appellant,. 

versus 

Huro Soonduree Dossea (Defendant) 

Respondent, 

B'lboo Debendro Nnrain Boss (or 

Appellant. 

No one for Respondent. 

TThere tbe psrties in two or more suits sre the w»^ 
and the deoision in one case governs all the esse^ thi 
fliinf; of copies of the judgment and decree passed intbt 
principal case U a sufficient compUaooe wi(h tbe lav. 

Loch, J. — Where the parties in two or 
more suits are the same, and the decision to 
one case governs all the cases, then, if the 
appellant file copies of the judgment and 
decree passed in the priiicipnl case, thif 
mny be considered a sufficient coroplinnce 
with the law ; but if the parties in each case 
be different, it is not sufficient for tbt 
appellant to refer to a case with which lis 
has nothing to do, and to say that tbe judg<r 
ment of the Lower Court in tbat ease 
governs his, and that it has been filed bjr 
another appelUnt with wJkem he hu tio 
privity. Applic.ation fqect^ 
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The 8th June 1864. 

Present : 

The Hon'ble W. Morgan and Sbumboonauth 

Pundit, Judges. 

Review of Jodgrinent* 

Case No. 177 of 1864. 
MkeManeoxi% Appeal from an order passed hy 
Mr, A. Pigou, Judge of HoogUyy dated the 
\bth March 1864, setting aside an order of 
the Additional Principal Sudder Ameen of 
that District, dated f he ZOth January 1864, 
refusing to cancel a previous order strilcing 
off a case from his file . 

Golam Esha, Appellant, 
versus 
Hurrish Chundor Mookerjee, Respondent. 

Bahoos Rem Chunder Banerjee and Romesh 
Ch under Mitter for Appellant. 

Bahoo Greesh Chunder Ghose for Respondent. 

A Jttdgo cannot, by transferring a case to his own file, 
confer on himself the power to review an order of dis- 
uUsal pronounced by a Principal Sudder Ameen. 

Morgan, Jl — Ordtttarilt, the Court which 
passes the decree is the only Court competent 
to grant a review of judgment. In the 
present case the Judge could not, by transfer 
of the suit to the files of his own Courf., 
confer on himself the* power to review the 
order of dismissal pronounced by the Prin- 
cipal Sudder Ameen; and his proceeding 
(which, although it purports to be by way 
of review, is in the nature of a hearing on 
appeal) is one in excess of his jurisdiction, 
which we are empowered to correct under 
the 35th Section of Act XXIII of 1861. 
We shall call for the record and set aside 
the decision. 

The Principal Sudder Ameen's order of 
dismis^ was an order terminating the suit; 
arfd inasmuch as the plaintiff was precluded 
by the Law of Limitation from instituting 
a fresh suit, it was a definitive order, dispos- 
ing, at once, of the particular suit and of 
all remedy by suit. It was a deci-etal order 
which Was, in our judgment, open to appeal. 
If the case is one in whicli injustice has been 
done, it may be set right by an appeal from 
this order, to be preferred to the Judge. 
The QSual time of appeal has long since 
elapsed ; but the Appellate Court has power, 
(under Section 3^3 of the Code of Civil 
Procedure) to entertain the appeal, if the 
appellant shews sufficient cause for not hav- 
ing presented his memorandum of appeal 
within th« limited period. If the long delay 
which has oecurrod can be iweounted for 
satisfactorily (either by reason of the irregu- 
lar proceedings so long pending in the 
Principal Sudder Ameen's Court, or other- 



wise), the propriety of the order of dismissal 
may still be considered by the Judge in the 
form of an appeal. 

We shall call for the record under the 
Section to which we have referred. 

The order upon the present appeal must 
be that it be rejected, each party bearing his 
own costs. 



The 9tli June 1864. 

Present : 

The Hon'ble J. P. Norman, Official tig Chief 

Justice, and the Iloa'ble F. B. Kemp, 

Judgei 

Sale In Sxeoution - UifflitB of pur- 

chaser. 
Miscellaneom Appeal from an order of 
the Principal Sudder Ameen of Burdwan, 
dated the eth May 1864, setting aside 
a sale in execution of decree, 

Madhub Chunder Dutt, Appellant, 

versus , 
Joy Kisseu Mookerjee, Respondent. 
Mr. W, A, Montrioa for Appellant. 
No one for Respondent. 

ScTnble.-^A purchaser nt a sale in execution of a 
decree has no greater rights than a purchaser under a 
decree in Chancery whose ri^^hts are liable to be defeated 
by a ro-opening- of the biddings by order of the CoorU 

Norman, C. J.— The plaintiff having ob- 
tained a decree for Rs, 1,772 for coats against 
Joy Kissen Mookerjee, a certain putnee 
talook belonging to the execution-debtor 
was attached, sold in execution of the decree, 
and purchased by the decree-holder at 
Rs, 3,200, a price which was greatly below 
its real value, which, in fact, was said to be 
from Rs. 40,000 to Rs. 50,000. Within 
the time limited by Section 256, the exe- 
cution-debtor applied to' the Principal 
Sudder Ameen to set aside the sale on vari- 
ous grounds, and amongst others, that the 
decree-liolder had not made proclamation 
by beat of drum on the day of sale, and that 
the decree-holder fraudulently took with 
him two men and got the property sold nt 
a low price. The Principal Sudder Ameen 
set aside the sale on the grounds, first, that 
the proclamation was not published in every 
part of the city, which, he said, he was 
informed was usual ; and, secondly, that the 
decree-holder had fraudulently got the pro- 
perty bought in at a low price, of which, 
however, there appeared to be no real evi- 
dence. 

Mr. Moutriou applied to the Court and 
prayed that, though no appeal lies un- 
der Section 257, we would pass an order 
in exercise of some extraordinary jurisdic- 



Digitized by 



Googk 



so 



MISCELLANEOUS RULINaS. 



IJw^ 



tion iindor Sectiou 15 of the Act eoostituting 
the High Court, or direct a new one to 
ho held in strict conformity with Sections 
256 aod 257 of Act VIII of 1859. 

We nre disposed to assent to his argument, 
ond for the purposes of our present decision 
take it for granted that the judgment of the 
Principal Sadder Ameen was erroneous. 
But from. thot judgment, Section 256 gives 
no appeal. - Tho order setting aside the sale 
is final : and though, if yf% saw that injus- 
tice had been done and that the case had 
not really been disposed of under tho Sec- 
tion in question, we might have directed 
the Principal Sudder Ameen to take it up 
again and dispose of it under the provisions 
therein conlaiued, upon the principle that 
•we could compel him to exercise his juris- 
diction if he had omitted to do so. We 
think we ought not to interpose in the pre- 
sent case, while, in fact, the object of the 
execution is not defeated by the order which 
Las been passed. It is not shown that the 
execution-creditor is in any danger of iosini; 
liis money. He can re-attach the property 
if he thinks fit ; and although tho rights 
of the purchasers have been strongly pressed 
upon us, their rights do not become abso- 
lute till the confirmation of the sale. Till 
that time, the purchaser has, perhaps, no 
greater rights than a purchaser under a 
decree in Chancery, whose rights are liable 
to be defeated by a re-openiug of the bid- 
dings by order of the Court. Be that as 
it may, it seems to us that tho Legislature, 
by taking away the right of appeal, has 
thought fit to relieve us from the duty of 
protecting such rights. We therefore reject 
the application. 



The 27th June 1864. 

rresent : 

The Hon'ble G. Loch and F. A. Glover, 
Judges* 

Sale in Szeoutlon— Deposit. 

CaseNo. 47of 1864, 

tliscellaneous Appeal from an order passed 
by the Frinci^al Sudder Ameen of 
Beerbhoom, dated the Zrd of December 
1863. 

Chulkoo Dutt Jha, Appellant, 
versus 

Raja Leelanund Singh and others, 
liespondeiits, 

J3ahoos Jiigyadamind Mookerjee and 
Roopnath Banerjec fgr Api>ellant. 

Hloonshcc Ameer Alt for Ucspondentf. 



At a sale in execution of a decree, when the 8»Ie o 
any lot is completed, the parchascr shoaWtbcnan! 
there be required to make tb© deposit prwcribwi u 
Section 253 Act VIII of 1869; fiuling which,^ ij 
shuuld at once be pat up to sale at the nik oC the fin 
purchaser. The decree-holder, if the party to who] 
the lot is knocked aown, is cqtiaHy bound to make th 
prescribed deposit as any other aiKstioc-iHirofaaser. 

Loch, J. — The circumstances of this casj 
are as follows : — Rajah Leelanund Singh, U 
execution of a decree against Isharee Nauj 
Dutt Jha, attached and caused the snle o| 
certain properties belonging to the defendanl 
and bid for them himself, and the lots wtr^ 
knocked down to him at an aggregate suni 
of rupees 18,983. Ou being called upon ij 
pay the fees and deposit money he ofiere(| 
his receipt and deposit at the rate of rupees 
6-4 per cent, which the Ameen refused tq 
accept. The Ameen, therefore, ooDsider^ 
ing the sale cancelled, put up the lots ngaiu 
ou 6ih Assar 1270 (19th June 1863) two 
days after tho first sale, and in the abseur^ 
of the decree-holder's agent sold them tc 
Chulkoo Dutt Jha for rupees I,o6d. As 
this proceeding rendered the decree-holder 
liable to make good the difference hetwe<m 
his bid and that of the second porcha^er 
without deriving any benefit to himself, k 
filed objections to the sale ; and tiioj 
Principal Sudder Ameen, ooasideriDg (he 
sales iu both cases to have been irregularly 
carried on, set them aside, and ordered a fresh 
sale to take place. 

The second purchaser, Chulkoo Dull, 
appeals from this order, but a preiimioary 
objection to hearing the appeal uiiderj 
Section 257 of Act VIII of 1859 is taken ; 
and we think the objection vnlid, and thnt, *i 
the Lower Court has set aside the sale upoa 
grounds, the sufficiency of which it nlone 
was competent to consider and deal witli, no 
appeal lies to this Court ; and, therefore, pe 
reject the present application with costs. 

We observe, iu conclusion, that Uie 
Principal Sudder Ameen is quite correct Id 
the view he has taken as to the mode ia 
which the sale of several and separate iou 
should be conducted. When the sale of 
any lot is completed, the purdiaser should 
tlien and there be required to make Uie 
deposit prescribed by Section 253, and, 
failing to do so, the lot should at ouce be pui 
up to sale at the risk of the first purchaser. 
We would observe, also, that tlie Jtw gives 
no preference to the decree-holder above »ny 
other auction-purchaser. All who bid ni a 
sale are on tlie same footing ; aad the decree- 
holder, if the party to whom the lot i3 
knocked down, is equally bound to make tlie 
prescribed deposit as any other aucliou- 
purchaser. 
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The4t}iJaly 1864. 

Present : 

The Hon'ble G. IcOch aud F. A. Glover, 
Judges, 

Baerae— Sxeoutlon— Suit. 

Case No. 34 of 1864. 

}li*eeUan€om Appeal from an order passed 
hy the I Principal Sadder Ame,tn of Bhang ul- 
porCy dated tha SO th of September 1863. 

Baja Leelanund Siogh, Appellant, 

versus 

Banee Madhab Singb, Respondent \ 

Moonshee Aineer Ali for Appellant. 

No one for Bespondent. 

A regularly executed decree cannot be over-ridden or 
anooUed b}* a Miscellaneous petition. If the judgment 
debtor wishes to procpetl against the decree-bolder, he 
mast do so in a regular suit. 

Glover^ J, — The circumstances of this case 
are briefly these. Petitioner sued the heirs of 
one Tofanee Singh for possession of land 
with niesne promts, including in the action 
Banee Madhub, the party to whom the land 
had been leased. 

Tofanee was supposed by petitioner to have 
three sons only, aud against these three and 
Banee Madhub a decree was eventually 
obtained. On execution being taken out, 
however, three other sons started up and 
ohjected to the execution proceeding against 
their shares of their father's -property, they 
having been no parties to the original soit. 

The Principal Sudder Ameen held that all 
the property being Tof«nee*s ancestral estate 
was liable for his debts ; but on appeal to 
this Court, the Principal Sudder Ameen*s 
order was reversed on the ground that the 
claimants had not been included in the decree. 
An application for review of judgment was 
refused. 

Banee Madhub now comes into Court, and 
claims a share of the wasilat which has been 
released to the three sons of Tofanee afore- 
said. The Principal Sudder Arneen first 
rejected, but afterwards on a review of judg- 
ment admitted the petition, and gave Banee 
Madhub what he wanted. 

Against this order the decrce-holder appeals 
to this Court, urging — 



\st — That Banee Madhub was included in 
the decree, and is, therefore, entitled to no 
share of the released property ; and 

2nd. — That the theekadar consented to that 
decree, and cannot now overset its provisions 
against himself by a miscellaneous order : if 
he is dissatisfied, he must bring a regular suit. 

Both of these objections appear to us valid. 
Banee Madhub was a judgment-debtor as 
much as any of the others. He, moreover, 
consented to the decree and paid his quota of 
the wasilat. It may be that he has an equit- 
able claim against the other three sons of 
Tofanee, the present dccreee-holders, but a 
regularly executed decree cannot be over- 
ridden and annulled by a miscellaneous 
petition ; and Banee Madhub, if he wishes 
to proceed against the decree-holders, must 
do so in a regular suit. 

The appeal is, therefore, decreed, and the 
Lower Court's order reversed with costs. 



The 5th July 18G4. 

Present : 

The Hon'ble Sumbhoonath Pundit and F. A. 
Glover, Judges, 

aaview— Appeal. 

Mt'scellaneom Appeal from an order passed hy 
tk^ Principal Sadder Ameen of B§har, 
dated the 17 th April 1862, affirming an 
order passed hg the Moonsiffof that District ^ 
dated the lOth Septemler 1860. 

Rash Beharee Singh and others (Plaintiffs) 
Appellants f 

versus 

Koonj Beharee Singh and others (Defendants) 

jRespondents. 

Baboo Kishen Sucea Mooherjee for Appellants. 
No one for Respondents. 

The mere preferring of an appeal against a judg- 
ment docs not bar the admission of a review of that 
judgment. 

Pundit^ J. — The applicant applies to this 
Court against the order of the Lower Appel- 
late Court refusing to receive his petition 
for review, on the ground that he had already 
appealed specially to this Court. 
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If the special appeal, as the petitioner 
represents, has been rejected by this Court, 
the mere fact of th&t appeal beicg preferred 
lo this Court does not appear to be anj bar 
(as supposed by the Ijower Court) to the 
admissioa of a review by the said Lower 
Appellate Court, if there be no other objeo- 
tioQ of time, &c., against its admission. 

The petitioner may appear before the Lower 
Appellate Court with a copy of this order, 
nnd the copy of his petition to the Lower 
Court filed by him is to be returned in the 
usual manner. 



The 8ih July 1864. 

lYesent : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Interest —Sseontlon of deeree. 

Case No. 522 of 1863. 

3Iisfiellan€0U8 Appeal from an order passed hy 
Mr. J. €, Ihdgson, Judge of Mymmsinghy 
dated the ZUt August 1863. 

Pwarkanath Sandial and oth^v (Deoaree- 
holders) AppdlatUs^ 

versus 

Purmeshur Sing (Judgment-debtor) 
Respondent. 

Bahoos Sreenath Dass and Kishen lygal Roy 
for Appellants. 

Bahoo Gopal Lall Mitter for Eespondent. 

Held, with reference to the circumstances of the case, 
that there was no such neglect on the part of the decree- 
holder in executiu^ \\U decree as to justify the amount 
of interest claimable under the decree beiug limited to 
the original sum due as principal. 

Jackson^ «/. — The question raised in this 
appeal is regarding the extent to which the 
judgment-debtor is liable for interest. The 
Judge being of opinion that the decree-holder 
had evinced great neglect in enforcing the 
execution of kis decree has, on the rale laid 



down in the S. D. A. Reports for 1858, 
page 1342, limited the amount of iatert^t 
claimable under the decree to the origiiud 
sum due as principal. It is contended before 
U8 that the Judge is altogether wrong in 
the facts upon which he considers the neglect 
to be proved, and is not, under the actual 
circumstances of the case, warranted in limit- 
ing the amount of interest whtcli, by the 
decree, was to be paid until the principal 
was paid. 

There is no doubt that the Judge is nlto- 
gether in error in his facts, and particularly 
in the important point of elates. He Bays 
that the decree was obtained in 1838, and 
that up to the data of 4eath of the decree- 
holder in 1852, a period of 14 years, he neg- 
lected his right of enforcing the decree. The 
facts are — that the decree -holder died before, 
or in 1845, in which year we find bis widow, 
as guardian for her minor son, carrying ou 
the decree. We find also that in 1842 the 
decree-holder had enforced his decree to the 
extent of attaching the judgment«debtor*s 
landed estate, and only refrained from selling 
on an express agreement being entered into 
by the judgment-dob tor to pay within a year. 
In 1860, the son, the present appellant, came 
of age, and at once executed the decree. He 
was then met by the judgment-debtor with the 
plea of payment and of limitation. The first 
plea was found to be false, an^d the second 
rejected. We think that, looking to all these 
circumstances, there has not been any such 
neglect on the part of the decree-holdor m to 
require the Court to exercise the discrsiion, 
which it was held in the precedent of tiie 8ib 
July 1858 it possessed, to limit the amoaot 
of interest due under the decree. It was the 
duty of the judgment-debtor to pay up the 
sum due from him, and he knew very well 
that interest would be ordinarily due from 
him for every day until he did pay the sum 
decreed. His false plea of payment is oae 
which deprives him of any consideration on 
the part of the Courc. We should, therefore, 
on the facts, be more inclined to put in force 
the rule laid down in the S D. A. Report* 
for 1860, page 93, than that in the Reports 
for 1858, above alluded to. 

In this case the decree distinctly awanb 
interest to date of payment of principal. It is 
doubtful whether the precedent of 7th Joly 
l8o8 would apply to such a decree. How«Ter 
this may be, we think the judgtnent-ereditor 
in this case is liable to the full interest claim- 
ed, and therefore reverse the decision of the 
Judge and award to the appellant interest to 
date of payment of principal. 
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The 8th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jacksoo, 
Judges, 

Inheritance -Anoestval Debts— 
ZOablUty of Belrs. 

Case No. 540 of 1863. 

MieeeHane^mi Appeal from an order passed hy 
Mr. E. F. Zautour, Judge of Fatna^ dated 
the 5th October 1863. 

Hussamat Joomaii JppeUani, 

ursus 

Wahid All, Respondent. 

Mr. C. Gregory for Appellant. 

Moonshee Ameer Ali and Mr. J. Baptist 
for Eespondent. 

The liability of an heir for the debts of his ancestor 
extends only to the extent of the inheritance which he 
has received. If be has waived all his rights to the 
inheritance^ his property acquired aiiunde is not liable. 

Jackson^ J. — The appellant was defendant 
in a suit for possession of certain landed 
estates and for mesne profits, brought by one 
Wahid Ali against Waris AH, and on his 
death against his heirs, of whom Mnssamut 
Joomai was one. Wahid AH obtained a 
decree, and in execution Musaamat Joomai's 
personal estate has been attached. Blie eb- 
jected before the Judge that, although she 
was heir of Waris Ali, as being his 
daughter, she had not inherited any of his 
jH'operty, and that, consequently, she was, 
if liable at all, only liable to the extent to 
which the decree-holder could prove that 
she had received property belonging to her 
late father. 

The Judge held that, under the decree, 
she was liable for her share of the mesne 
profits, as being one of the heirs of Waris 
AH. 

It is now on appeal again contended 
on her behalf that, as she did n^t inherit 
any of the late Waris All's property, and 
18 she did not receive any of the mesne 
profits, whereas Mirza Hcssein, her brother 
and the son of Waris Ali, admitted that he 
had taken the whole estate and received all 
the profits, she, Mussamut Joomai, was liable 
only to the extent to which it could be shewn 
tiiat these statements were incorrect. 



There is no doubt that Mussamut Joomai 
fW>m the first contended that she had waived 
her right of inheritance to her father. Slie 
raised objections to the decree for mesne pro- 
fits passed on appeal aguost her in a petition 
for review of that decree on this ground ; but 
her application was rejected because she had 
not required any issuo to be raised on this 
question, and had not brought the question to 
the notice of the Court on appeal, and be- 
cause it was too late to re-open the whole suit 
to decide this question. We think, how- 
ever, that Mussamut Joomai is not liable for 
these mesne profits except to the extent that 
she may have received them, or to the extent 
that she may have inherited other portions 
of her father's property, and that if it can be 
shewn that she did give up her rights as heir 
to her father, and did not take any of her in- 
heritance, her personal estate, inherited from 
her husband, should not be attached under the 
decree. We therefore amend the decimon of 
the Judge, and declare Mussamut Joomai's 
liability under the decree, as one of the heirs 
of Waris Ali, to extend only to such proper- 
ty as she may have inherited or received as 
such heir. Each party will pay his own 
costs of this appeal. 



The 20th July 1864, 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. ^ 

Arbitration— Appeal. 

Case No. 110 of 1864. 

Miscellaneous Appeal from an order passed hy 
the Judge of Nuddea, dated the 7th of De- 
ce:nhery 1863. 

Kam Coomar Chowdhry, Appellant, 

versus 

Nobin Chunder Chowdhry, Respondent. 

Bahoos Sreenath Doss luid Mohendro Lall 
Shome for Appellant. 

Bahoo Ohhoy Chum Bose for Respondent. 

A regular (and not a summary) appeal lies to set aside 
an award of arbitrators passed under Section 313 Act 
VIII of 1859. 

Bayley y J. — In this case the appeal is 
against an award of arbitrators appointed 
under Section 313 of Act YIII of 1859, 
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The plea taken is that the award is not in 
legal form ; it is therefore no award and null, 
and consequently the Judge had nothing under 
the law referred to with which to deal, and 
that thus his action is to bo summarily set 
aside. 

The opposite party raise a preliminary ob- 
jection to the effect that no such summary 
appeal will lie ; that a regular appeal should 
have been brought to set aside the award if 
the appellant objected to it either on the 
grounds stated or upon any other grounds. 
The decision of Mr. Justice Loch and Mr. 
Justice Norman, dated 22nd December 1863, 
is cited in support of this view. 

"We quite concur in the view taken in that 
judgment, and think thnt only a regular ap- 
peal will lie. The point seems to have been 
decided only within a few months, and tbere- 
fore we will allow 25 days for the filing a 
regular appeal subject to the same conditions 
as if the appellant had done so in proper time 
and without prejudice to the right of the 
i*espondent to contend that no such appeal 
will lie at all. 

This miscellaneous appeal will be dismissed 
with costs. 



The 20th July 1864. 
Present : 

The Hon'ble H..V. Bayley and E. Jackson j 
Judges, 

Pro forma defei&dant->Appeal. 

Case No. 125 of 1864. 

JUiscellaneotis Appeal from an arder passed 
hi/ the Judge of Sarun, dated the llth 
Becemher 1863. 

Deokeenundun Boy and another, Appellants, 

versus 

Kalee Pershad and others, Respondents. 

Baboo Otool Chunder Mookerjee for Appellants. 

Baloo Kissen Sukha Mookerjee for 
Kcspondents 

A pro formA defendant cannot bo allowed to raise 
in appeal objections which he neglected to raise in the 
suit. 

Jackson, J. — This is an appeal from an 
order of the Judgo iu execution. The 



appellant urges that he is not bonnd by the 
special terms of the decree, as he was only 
a pro formd defendant iu the case. 

Wo think that the special reason for mak- 
ing persons pro formd defendants is that they 
may raise any objections if their rights are 
in any way jeopardized by the claim of the 
plaiotifT, and that as the appellant, b^ing 
thus a party, did not then in the suit raise 
the objections which he now does, he cannot 
now be heard. He is bound by the decree 
which declares that the decree-holder shall 
receive the surplus sale proceeds deposited 
in the Collectorate, and he cannot now pre- 
vent their payment to plaintiff. 

Appeal dismissed veith costs. 



The 2l3t July 1864. 

Present : 

Tho Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

ZiunattCB— Section 29 Act ZZi of 1858 
— CtvU Court (meanlngr of). 

Case No. 81 of 1864. 

Miscellaneous Appeal from an order pas^d hff 
the Officiating Judicial Commissiomr of 
Assam, dated the 14M of Becemher 1863. 

Ealeeka Pershad Bhuttacharjee, Appellant, 

versus 

Dlmkhina Kally Dabee, Respondent, 

Bahoos Tarucknath Sein and Muttg Lall 
Mookerjee for Appellant. 

Bahoo Ohhog Churn Bose for Respondent. 

The Court of the Judicial Commissioner of Anam is 
the Cicil Court contemplated by Section 29 Act XL 
of 1858. 

Bayley, J, — In this case the mother*in-law 
of a lunatic applied to have charge of tliO 
estate ; tho uncle also applied. The Deputy 
Commissioner of Kamroop granted the peti" 
tioner's application. The Judicial Com- 
missioner, on appeal, disallowed it^ and order- 
ed that, under Section 10 Act XXXV of 1858 
the Deputy Commissioner should appoint a fit 
person to be man tiger of tho estate and guard- 
ian of the person of tho lunatic. 
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Against this order the uncle appeals, and 
nrgee.that by Section 29 Act XL of 1858 the 
Deputy Commissioner had no jurisdiction. 

We observe by that Acfc that the expression 
"Civil Court" as used *' in this Act shall be 
** held to mean the Principal Court of Oiigiii- 
"alJurisdiction in the District.'* Now, such 
a Court in a Regulation District is the Zillah 
Judge, and by the Government Order, page 
1133, 28th May 1864, '* the powers of a 
Ziliah Judge shall be exercised by the Judi- 
cial Commissioner." It is true that the 
order is for carrying out the provisions of Acts 
VIII and X of 1859. But the provisions 
of Act VI II of 1859 form the basis of the 
whole Civil Procedure, and regulate the 
general conduct of Civil Courts. Thus, the 
Judicial Commissioner's, in our view, is 
the Civil Court contemplated by Sectiou 29 
Act XL of 1858. As we have before us the 
decision of the Judicial Commissioner, and 
it is from that alone we have an appeal, we 
8oe no want ot jurisdiction, and overrule 
this objection. 

Looking at all the facts stated by the 
Judicial Commissioner, we consider his order, 
under all the circumstances, a fit and proper 
and legal order ; and, seeing no good reason to 
interferoi we reject the application. 



The 21st July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Seetion 210 Hot VXZX of i899>-Sxe- 

eiitlon (agratniftt repreBentatlTes)— 
Appeal. 

Case No. 114 of 1864. 

Miscellaneous Appeal fram an order passed 
hy the Principal Sudder Atneen of Sarun^ 
dated the Zlst of December 1863. 

Syed Lootfur Ali Khan, Appellant^ 

versus 

Sadda Brut Pershad and others, Respondents. 

Baboo Ilohendro Loll Shome and Moukid 
Murhtimut Rossein for Appellant. 

Mr. It^ r. Allan for Respondents. 

No appeal" lies from an order passed under Section 
*ilO Act VJLII of Ibdy, rcliiaiDg applicatiou of decree- 



holder io execoto decree against the legal representa- 
tives of the person against whom the decree was passed. 

Jackson^ J. — This is an appeal from an 
order in execution of a decree. 

The decree-holder sought to execute his 
decree against the legal representatives of 
the person against -whom the decree was pass« 
ed. But the Court did not think proper 
to grant the application, and rejected it, as, 
under Section 210 Act VIII of 1859, it had 
full power to do. 

This order is appealed from, and the 
appeal is said to be admissible for hearing 
under Section 11 Act XXIII of 1861. 
But that Section alludes only to questions 
between the parties to the original decree 
and not to questions arising between the 
decree-holder and the debtor's alleged re- 
presentatives who were not present at the 
decree and whose claim to represent him 
has been rejected. 

The order of the Court under Section 210 
is not declared open to appeal by any Section 
of Act VIII of 1859 or Act XXIII of 1861, 
and is therefore not capable of being appealed 
under Section 264 Act VIII of 1859. 

This appeal is rejected with costs. 



The 21st July 1864. 

Present : 

Tho Hon'ble H. V. Bayley and E. Jackson, 
Judges. 

Section 11 Act ZXXXX of 1861— 
S zeoatlon— Appeal. 

Case No. 116 of 1864. 

Miscellaneous Appeal from an order passed by 
the Judge of Sylhet, dated the 2Srd of 
December 1863. 

Umrit Lall Bajpye, Appellant, 

versus 

Sheeb Pershad Bajpye, Respondent. 

Baboo Romish Ch under Mi tier for Appellant. 
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Baboo Mutty Loll Mookerjee for Respondent. 

Where a Jadge (in reversal of an order of the Lower 
Court) admitted the claim of a person representing 
himself to be the purchaser of a decree from the decree- 
holder, to execute the decree. — Held that the Judge 
had no jurisdiction un'ler Section U Act XZIK of 1861, 
JL8 the the applicant was not a party to the suit in which 
the decree was given, nor (ins the Lowcur Court had 
ruled) the representative of such party. 

Bayley, J, — In this case a party, represent- 
ing himself to be the purchaser of a decree 
from a decree-holder, applied to the Principal 
Sudder Ameen to execute the decree. 
The Principal Sudder Ameen held that the 
alleged purchase was coUusiYe and refused 
the application. The applicant appealed to 
the Judge, who held that the alleged pur- 
chase was not oollusive and admitted the 
claim. 

The opposite partj now appoal here, urging, 
Fifit^ that the Judge had no jurisdiction, as 
the appeal could only be made under Section 
11 Act XXIII of 1861 between the parties 
to the suit in which the decree was giveo, 
whereas the applicant was not the party, and 
the Principal Sudder Ameen had mled that 
he was not the representative of that party. 
We consider this objection vaUd under the 
law cited, and being a plea of jurisdiction 
we take it up at this stage and admit it 

Seeondlyf that the decree had been satisfied 
by adjustment under Section 209. The 
record shows that this was so, although the 
Judge has not noticed it. It is true that the 
alleged purchase was of previous date to that 
adjustment, but the alleged purchase not 
having been proved or admitted by the Prin- 
cipal Sudder Ameen, and no appeal lying 
from his decision, there was in fact no prior 
purchase nor admitted decree-holder. 

We decree the appeal and reverse the order 
of the Judge. 



The 2l8t July 1864. 

Present : 

The fion'Ue H. Y. Bayley and £. Jackaon, 
Judyes. 

Prooednra — Salts loBtltateil before 
Act VXZX of ldS9— Seotion 387— 
Sx parte deoree^&e-hearlng'. 

Case No. 95 of 1864. 

MiacelUtneous Appeal from an order passed by 
the Officiating Judge of BeAar, dated ,ihe 
3rd of Bec^iber IS63. 



Musst. Russoolon and others, AppeUants, 

versus 

Musst. Fuzeelut-oon-nissa, Bsspondeni. 

Mr. R. E, Twidale and Baboo KaUy Kishen 
Sein for Appellants* 

Mr, C. Gregory for Respondent. 

A defendant in a suit instituted before the passing of 
Act VIII of 1859 is entitle«l, under Section 887, tony 
advantai^ of right which he mijifht have posseated im<lff 
the old procedure; but this does not bar him from 
availinjc himsef of any advantages which he may obtf ii 
from the new procedure — e. g^ a re-heariog, iBder 
Section 119, in the case of an ex-parU decree. 

Jaehson, J, — It appears from the state- 
ments of the Vakeel of the opposite party 
in this suit/ that the plaintiff obtained an 
ex'parle decree against the defendant in his 
absence in the Court of tHe Piincipal Sudder 
Ameen ; that when plaintiff attempted to 
execute this decree the defendant appeared 
before the Principal Sudder Ameen, and 
prayed to be heard on the point that no no- 
tice of the institution of the suit had been 
senred upon him ; that the Principal Sadder 
Ameen refused to entertain his reqaest be- 
cause tlie suit was instituted under the old 
procedure ; and that the Judge on appeal 
confirmed the Principal Sudder Ameen's de- 
cision on the ground that he could not listen 
to such an objection as that the defendant 
had not heard of the suit for more than 
three years after the decree was passed. 

It is now on special appeal contended 
tliat the Judge was wrong in law as well 
as the Principal Sudder Ameen ; that the 
defendant was entitled to the benefit of the 
new procednre nnder Act VIII of 1859, 
as that Act was passed before the ex*parte 
decree was given; and that the delay in 
calling on the Court to re-hear the caee was 
no sufficient ground for rejecting the appli- 
cation. 

We think that both Courts have errone- 
ously applied the law. The defendant was 
clearly entitled to a re-hearing on the ground 
that no notice was served upon him under 
Sec. 119 Act VIII of 1859. A defendant 
in a suit instituted before the passing of 
Act YlII of 1859 is entitled under Section 
387, to any advantage of right whioh he might 
have possessed under the old procedure ; but 
this does not debar him from availing himself 
of any advantages which he may i^tain from 
the new procedure. Here an ^x-par/e decree 
having been passed, the defendant could apply 
for a rehearing under Section 119 of that 
procedure. 
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Again, he is jillowcd to avail himself of 
this Section at any time after the passing of 
the decree until within 30 days after process I 
of execution has been served upon him. If, | 
then, the plaintiff delayed three years to I 
execute his decree, the defendant vrns at i 
liberty even at that lute period to ask for | 
a re-Iiearing, and the Judge should not have 



solely on account of 



shut him out of Court 
Ids delay. 

The Judge's order is reversed, and the case 
remanded to hira with directions that he 
will direct the Principal Sudder Ameen as 
above upon the law, and order him to make 
the usual enquiries under Section U9 as to 
whether the defendant is entitled to a re- 
hearing of his case or not. 



The 25th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Jtidges. 

Interest— Decree of Privy Counoll. 

Case No. 140 of 1864. 

IliicellaneouM Appeal from an order paMcd hy 
the Judge of Dacca^ dated the 2Qth of 
Fehruary 1864. 

Joykissen Bose, Appellant j 

versus 

Dr. A. Wise, Respondent. 

Mr. A, F. Ling ham and Bahoo Chunder 
Madhuh Ohose for Appellant. 

Mr. R. T. Allan for Respondent. 

Wh«re a decree o! the Privy Council doed not give 
interest, the Court executing such decree has no power 
to allow interest. 

^aclson, J, — This is an appeal from an order 
of the Judge in execution of u decree of the 
Privy Council awarding costs. The Judge 
hits directed that the decree shall be executed 
with interest. 



It is said that the Privy Council remanded 
the case for further enquiry, and that the 
final decision went against the party in 
whose favor tho Privy Council had awarded 
costs, and that consequently that pai'ty is 
no longer entitled to the costs. On this 
point we agree with the Judge that the 
order of the Privy Council is not affected 
hy the subsequent orders on remand. 

It is then said that tho Judge should not 
have given interest upon the costs. It ap- 
pears that the decree of tho Privy Council 
did not give interest. Looking to the pre- 
cedents on tills point, we think the Judge 
should not have allowed intt^rest ;—,8f.ve stress 
Select Keports, vol. 3, p. 345. 14th April 
1853; and Morloy's Digest, p. 102, new series, 
vol. 1, Edition 1852. 

We therefore reverse the Judge's decision 
and direct that the decree for costs shall be 
executed without interest. 

Each party will pay his own costs of this 
appeal. 



The 27th July 1864. 

Present : 

The Hon*ble H. V. Bayley and E. Jackson, 
Judges. 

Section 119 Act VZZX of 18S9— Bz- 
parte decree— Appeal* 

Case No. 117 of 1864. 

Miscellaneous Appeal from an order passed hy 
the Judge of Midnapore^ dated the bth of 
December 1863. 

Sreedhur Churn Nundee, Appellant^ 

versus 

Juggobundoo Paul and others, Respondents. 

Baboo MohesK Chunder Bose for Appellant, 
No one for Kespondents. 

A special, and not a regular, appeal will lie from an 
order rejecting u respondent^!) application for the re- 
trial of an appeal beard iu his absence. 
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Jackson, J.— The special appellant was 
respondent in an appeal before the Judge, 
but failed to attend at the hearing of the 
appeal) when the decision of the first Court 
was reversed in his absence. He then peti- 
tioned for a retrial of the appeal, on the 
giound that he had not wilfully failed to 
attend. The Judge made enquiries into 
the circumstances on which the respondent 
attempted to excuse his non-attendance, but 
discrediting the allegations, he rejected the 
claim for n new trial. 

The respondent below appeals to this Court 
from the order of rejection ; and a preliminary 
objection .is taken that no such appeal can 
be preferred. It is said that, under Section 
37 ActXXITIof 1861, an Appellate Court 
has all the powers of a Court of original juris- 
diction ; that the Lower Court accordingly made 
enquiries into the causes shown by the re- 
spondent for non-attendance at the hearing 
of the appeal under Section 119 Act VIII of 
1859 ; and that under the same Section an 
appeal is allowed from an order rejecting the 
application for the rehearing of the appeal. 

We observe that the Section in question 
allows of an appeal from an order rejecting 
an application only ** in appealable cases V 
It therefore cannot refer to appellants and 
respondents, because no further appeal on 
the facts lies from a decision passed in an 
appeal. A special appeal will lie from the 
order of a Judge rejecting a respondent's 
application for the re- trial of an appeal heard 
in his absence on the ground that that order 
is contrary to law ; but no appeal on ths facts 
will lie. A special appeal lies in such a case, 
as it lies from all other decisions of an Appel- 
late Court. 

The only ground taken in this appeal is 
that the appeal was in respondent's absence 
heard ex parte. It does not appear that the 
Judge did not enquire into the fncts of the 
case, or examine the evidence. He recorded 
bis opinion on the evidence, and gave his rea- 
sons for coming to a different conclusion 
from that which had been arrived at by the 
Lower Court. He did not hear the respond- 
ent or his vakeel orally, because they did not 
attend. But he was bound under the 
circumstances to decide the case without 
hearing them after full consideration of all the 
evidence on the record. 

There is no ground for interfereuce. This 
appeal is dismissed. 



The 28th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jack?on, 
Judges. 

Seotton 206 Act VXZZ of 18M~ 
Adjudtment — Appeal — Order of 
Small Cause Court in ezeoutton. 

Case No. 167 of 1864. 

Miscellaneous Appeal from an order passed hy 
the Officiating Judge of Bhaugulpore, dated 
the lih January 1864, affirming an vrier 
passed hy the Principal Sudder Ameen of 
that District^ dated the Uh December 1863. 

Motee Lall, Appellant, 
versus 

Ram Doss, Respondent. 
Baboo Chunder Madhub Ghose for Appellant. 
Moulvie Murhummut llossein for Respondent 

According to Section 20G Act VIII of 1859, noatljost- 
ments made out of Couit arc admisjjible by the Court in 
execution. 

No ni'peal lies to tVe High Court ft-om the order 
of a Small Cause Court in execution. 

Jackson, J. — In execution of decree, the 
Judge of the Small Cause Court of Patna is 
stated to have admitted, in satisfaction of 
three decrees, a receipt supported by evidence 
shewing that the amount due on those decrees 
had been paid to the decree-holder out of 
Court. 

The ground taken on appeal is that Section 
206 Act YIIl of 1859 is imperative in 
directing that no such adjustments shall be 
admitted by a Court in execution. 

The law is correctly laid down by the 
appellant ; but as no appeal lies to this Court 
from the order of the Small Cause Court 
Judge in execution, we cannot interfere. 
But if it did, we should not be inclined to 
interfere under any general power where, as 
here, the Judge appears on good grounds to 
have satisfied himself that the money was 
really paid. 

Appeal dismissed with costs. 
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The 28th July 1864. 
Present : 



The 28th July 1864. 
Present : 



The Hon'ble H. V. Bajley and E. Jackson, [ The Hon'ble H. V. Bayley and E. Jackson, 



Judges. 



Judges. 



Section 257 Act VXZZ of 1899— Remand (by Xiower Appellate Court). 
Appeal— Heversal of Sale. i 



Case No. 183 of 1864. 

Miscellaneous Appeal from an order passed by 
the Judge of East Burdwan, dated the 
\Uh February 1864. 

llojnarain Koer, Appellant^ 
versus 



Case No. 144 of 1864, 

Miscellaneous Appeal from an order passed 
hj the Judge of Sylket, dated th 23rd 
December 1863. 

Radliabullub Siirraa and othors, 
Appellants, 



InderChunder Baboo and others, respondents. \ Anundmoyce Debea and others, Respondents. 



Mr. R. T. Allan and Baboo Banee Madhuh 

Banerjee for Appellant. 

Baboos Dwarkanath Milter and Mohesk 
Chunder Chowdhry for Respondents. 

Under Section 267 Act VIII of 1859, no appeal lies 
from the order of a Lower Appellate Court affirming the 
oidfT of the Lower Court rejecting a petition for the 
reversal of a sale in execution on the ground of ir- 
regularity, 

Bayley^ J, — This is an appeal from the 
order of the Judge affirming the order of the 
Principal Sudder Araeen rejecting a petition 
for the reversal of a sale in execution on the 
grouod of irregularity. 

Under Section 257 Act VIII of 1859, there 
is no appeal to this Court. Dismissed with 
costi. 



Baboos Onookool Chimder Mookerjee and 
Hem Chunder Banerjee for Appellants. 

Baboo Romanath Rose for Reepondeiits, 

There is no appeal from the order of a Lower Ap- 
pellate Court remanding a case a second time on the 
ground that the former order of remand had not been 
carried out 

Al^wer Appellate Court, in remanding a case a 
second time, ou^ht not to confine itself to a vague 
general remark that its previous order has not been 
carried into eifect, but should also state what the main 
requirements of sndi order were and how the Lower 
Court's decision shows tliat they have not been earn ed 
out 

Bayley y J. — In this case the order which 
has been appealed against is one by the 
Judge, simply to the effect that, us the Prin- 
cipal 8udder Aroeeu has not carried out his 
(the Judge's) former order of tbe 28th Feb- 
ruary 1863, the Principal buddur Amcen is 
now desired to do so. 
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From that former order of remand, the I 
present appellant made no eppeal. He 
now appeals against the present order, and 
urges that the Principal Sudder Araeen has, 
in fact, carried out the Judge's previous order 
of the 28th Fehrnary 1863 ; and for the pur- 
pose of showing this, the pleader wishes to 
plead generally upon the merits of that pre- 
vioits order. 

This is, to our view, a means merely of re- 
opening an appeal, now, in a case where, if the 
petitioner wished to appeal, he should have 
done 80 when thp previous order refeiTed to 
was passed, which he did not do. 

Moreover, an order of this nature by the 
Judge cannot be said to be complete till the 
Principal Sudder Ameen, after the receipt of 
it, shall have recorded some ftirther decision in 
obedience to it. The present appeal therefore 
is in this view also premature and inadmis- 
sible. 

At the same time we may remark that, 
when a superior Court gives a direction like 
this now before us, it should not confine 
itself to a vague general remark that its pre- 
vious order has not been carried into effect, 
but should likewise state what the main 
requirements of such order were, and how the 
Principal Sudder Ameen's decision may show 
that they have not been carried out. 

Although, then, there is no right of appeal 
in this case, and the appeal is consequently 
dismissed with cost?, still we think it proper 
that a copy of these remarks should be for- 
warded to the Judge for his information and 
guidance. 



The 28th July 1864. 

Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judffes» 

Time for Appealtng—Bolidays. 

Case No. 147 of 1864. 

Miscellaneous Appeal from an order passed hy 
the Judge of Binagepore, dated the I9th 
December 18G3. 



Mosuruf Ali Chowdhry, Appellant, 

versus 

Janokenath Adhicaree, Respondent. 

Dahoos Debendernarain Bose and Kally Khhn 
Sein for Appellant. 

J<Io one for Eespondent. 

An appellant, whose time for appealing expires durinv 
holidays, may put in his appeal on the first day the 
Court opens after the holidays. 

Jackson, J. — This is an appeal from the 
decision of the Judge of Dinngepore refusing 
to admit an appeal preferred hy ihe appel- 
lant on the 2 1 St November on the ground 
that it was after time, as it should hftve 
been presented on the 17th November, the day 
on which the Courts reopened after the Dus- 
serah vacation. It is said that, although it 
may be that the Court did partially re-open 
on the 17 th November, it was generally 
known in the district that the holidays bad 
been extended by this Court to and in* 
elusive of the 20th November, and it is shewn 
that intimation had been sent to the Zillah 
Courts that, where the state of business per- 
mitted of the indulgence, the holidays might 
be extended to the 2 1st 

There is no doubt that the appellant is cor- 
rect in these facts. The appellant may have 
been misled by the order he alludes to, nnd 
the Judge should, we think, have taken his 
statements into consideration and admitted the 
appeal, even though it was not filed at the 
exact time at which it might hare been 
put in. 

It may be a question, however, whether 
the appellant was not legally entitled to pat 
in his appeal on the2l8t, as the holidays did 
to some extent continue until the 20th. W« 
think that, j/lb the rule is that an appellant. 
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whose time for appoaling expires during holi- 
days, shall put in his appeal on the first diiy 
the Court opens after the holidays ; and as 
the holidays were even partially extended by 
order of this Com t to the 20th November, 
the appellant was in time when he presented 
his appeal on the 21st, the first day after the 
20th on which the Court opened. 

We reverse the Judge's decision and admit 
the appeal, which we remand to the Judge 
for ti iul. 



The 29th July 1864. 
Present : 

The Hon'ble H. V. Bayley and E. Jackson, 
Judges » 

Certificate under Act ZXVZZ of 1800. 

Case No. 221 of 1864. 

Miscellaneous Appeal from an order passed hy 
th Judge of Dacca, daUd the 6th Fehruarg 
1864. 

Abdool All, Appellant, 

versus 

Abidunnissa Khatoon, Respondent. 

^r. W, ji, Montriou and liahoo Sreenath 
5«/i^r/>^ for Appellant. 

Messrs, R. V. Doyne and G, C. Paul 
for Respondent. 

As a general rule, the heir to a deceased is the person 
^ho should have a certificate to collect the debts and 
manage the estate of the deceased under Act XXVI I of 
1860. If he, as heir, is entitled to the whole surplus of 
^^^ esUite, the fact of his having boon in a hostile or 



friendly position aa regards the deceased will not be 
materiaL Where there are several heirs and no dis- 
putes among them, he who is entitled to the largest 
share may, in the absence of other disqualifying circum- 
stances, and in the discretion of the Court, be entrusted 
with the duty. 

Jackson, J, — This is an appeal from the order 
of the Judge giving a certificate under Act 
XX VII of 1860 to the estate of the daughter 
of Wahid Ali to deceased's mother Abidun- 
nissa in preference to the deceased's grand- 
, father Abdool Ali. The Judge has preferred 
I the former, because he considers that she is 
' the most fit person to hold the certificate, and 
has rejected the claim of Abdool Ali, because 
it was "on record that he had disinherited 
his son Wahid Ali, aud was therefore not a 
proper person to be entrusted with the 
management of the affairs of the deceased," 
and also because '* his only object in making 
the application was to establish his right to 
succeed to a share of the property left by 
the deceased." 

Mr. Montriou for Abdool Ali has urged, 
! first, that he as the grandfather is entitled 
to the largest share of the estate of the 
deceased, and has therefore a right to the 
certificate; that this view of the law was 
adopted by the High Court in a similar case, 
page 301, for the reports (Hay and Co.'s) for 
1863 ; secondly, that Abdool Ali did not dis- 
inherit Wahid Ali, and that under Mahomedan 
Law he could not disinherit him ; that the first 
ground given by the Judge for refusing him 
the certificate would therefore not stand good ; 
and, lasUy, that the second ground given was 
not sufficient, as Abdool Ali was not wrong 
in attempting' to establish his title to any 
property to which he considered himself 
entitled. 

Mr. Doyne for respondent AbidunnissR 
stated that the Judge was thoroughly aware 
of the state of the family of which the ap- 
pellant and respondent were members ; that 
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lon^ disputes and litigation had taken place 
in that family between Abdool Ali on the 
one hand, and Wahid Ali on the other ; that 
it was on consideration of all the facts con- 
nected with these disputes that the Tudge 
had considered that Abdool Ali was not a 
proper person to bo entrusted with a certi- 
ficate to the estate of Wahid Ali*8 daughter. 

We think that as a general rule the heir 
to the deceased is the person who should 
have a certificate to collect the debts and 
munage the estate of the deceased under Act 
XXVII of 1860. If he, as heir, is entitled to 
the whole surplus of the estate, the fact of 
his having been in a hostile or friendly posi- 
tion as regards the deceased will not be 
material. The sole heir will be the best 
person to take care of his own interests. It 
is a different thing where there are, as in this 
case, heirs who are contending with each 
other, and who have been long engaged in litiga- 
tion. Where there aro no such disputes, the 
heir who is entitled to the largest share, 
might perhaps in the absence of other dis- 
qualifying circumstauces hd the person en- 
titled to a certificate. Bat he is not entitled 
to it as of right under all circumstances in 
preference to any other heir. The Court has 
by the law a discretion as to whom it shall 
entrust with this important duty out of 
the several heirs who have a right to it. 
The Court might then have granted the cer- 
tificate in this case to either Abdool Ali, the 
grandfather, or to Abidunnissa, tlie mother. 
It preferred the latter $ and wo think after 
hearing all the circumstances of the family 
litigation as disclosed in the records of it, 
and referring to the decisions psissed in that 
litigation, that the Lower Court has in this 
matter exercised a sound discretion. The 
fact that Abdool Ali is himself a very large, 
and indeed the principal, debtor to the estate, 
is a further matter disqualifying him from 
holding the appointment to recover the debts 
of the estate. When to this is added the 



fact that he has been proved to have attempted 
by fraud and perjury to dispossess Wahid 
Ali of his whole estate, it would have been, 
we think, most unsatisfactory to have given 
Abdool Ali the certificate. 

With this view we dismiss this appenl 
with costs, and confirm the order passed by 
the Judge of Dacca, 



The 29th July 1864. 

Present : 

The Hon'ble H. V. Bayloy and E. Jackson, 
•^ud^es. 

Section 217 Act VXXX of 1859-fixeoa- 
tlon— Sale— Seourltj. 

Case No. 213 of 1864. 

Miscellaneous Appeal from an order passed hy 
the Judge of Dacca, dated the 2nd April 
1864 

Gureeb Hossein Chowdhry, Appellant^ 

versus 

Mr. J. P. Wise, Respondent. 

Baboo Chunder Madhab Ghose for Appellant. 

Mr. E. T. Allan and Baboo Onookool Chinder 
Mookerjee for Kespoudent. 

A judgment-creditor is entitled fo take out ezeeatioa 
without giving security, and the jud^rment-debtor cin- 
uot stay a sale without giving security. 

Bayley^J. — This is an appeal from an order 
of the Judge calling upon the judgment-debtor 
to give security before an order to stay a sale in 
execution of a decree of this Court which was 
the subject of an appeal to Her Majesty's 
Privy Council should be issued ; and in support 
of the appeal,it is urged that, as the decree of 
this Court may be reversed, it was for the 
Lower Court to call upon the decree-holder, 
not the judgment-debtor, to give security. 

The decree of this and of every Court 
must legally be presumed to be correct, till 
ruled by a superior Court not to be so. It 
follows that the judgment-creditor is entitled to 
take out execution without security, and that 
the judgment-debtor cannot stay a sale 
without giving security. 

The order of the Court below is, therefore, 
quite correct, and we reject the appeal with 
costs. 
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The llih January 1864. 

Present : 

The Hon'ble Q. Loch and 0. Steer, 

Judges. 
Destb'-Precrnaaojr. 

Criminkl Referred Jurisdiction. 

Queen versus Mussamut Qhurbhurnee. 

Where a priBoner was pregnant, the sentence of death 
passed upon her was ordered not to be carried out un- 
til after her delivery. 

The Court, having perused the record of 
the trial, confirm the sentence of death 
passed upon the prisoner by the Sessions 
Judge. As the Sessions Judge states thai 
the prisoner is pregnant, this sentence will 
not be carried out till such time after her 
delivery, as is usual in such cases. 



The 11th January 1864. 

Present: 

The Hon'ble G. Loch and C. Steer, Judges. 

Witness (axamlnatlon of). 

Criminal Appellate Jurrisdiction. 

Queen versus Sheik Eyamut. 

In every Sestiona trial, no matter how oftan the ca|b 
hai hat n before the Court, the witnesses must be examined 
tfs U090 in tbesame manner as if the case were entire- 
ly new, and the witneises had not been 
bsOm 



To read to a witness his deposition on a former trial 
is not an examination of the witness in the presence of 
the accused. 

This prisoner was brought to trial with 
another by name Gen da, when the case 
of the latter was remanded to the Zillah 
Court for further investigation. Genda had 
been tried and convicted ; and when this 
Court had the case before it for confirmation 
of sentence, it was found that the investiga- 
tion was not complete, and that it was ne- 
cessary that further evidence should be 
obtained. Eyamut, though accused of the 
same crime as Genda, had not then been 
committed, but this commitment was made 
before the order of this Court, in respect of 
the other accused Genda, reached the Ses- 
sions Judge. 

In the trial of Eyamut, the Sessions 
Judge, instead of recording the evidence of 
the witness in presence of the accused, had 
the recorded testimony taken in Genda's case 
read over to them ; they were asked if they 
gave it, whether it was correct, and whether 
the prisoner was that Eyamut referred to 
by them. 

This is not the ^de in which, under the 
Code of Criminal "l^rocedure, a trial ought to 
be conducted. Every trial requires to be 
held in the presence of the accused before 
whom the complainant and every witness 
is to be examined. To read the deposition 

of A witness on some former trial to the wit- 
ness is not an examination of the witness in 
presence of the accused as to his knowledge 
of the facts which form the subject matter 
of the secasation ; and a trial where evidence 
is thus iak^n is not a legal trial as ruled by 
this Courl in another case. In every Sea* 
sions trial, no matter how often the case 
has been before the Court, the witnesses must 
be examined de novo in the same manner 
as if the case were entirely new and the 
witnesses had not been examined before. 

We quash the trial of the prisoner, and 
^lirect that he be re-tried in the mode indi- 
cated above. 
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The 27th January 1864. 

Preseni : 

The Hon'ble G. Loch and C. Steer, 

Judges. 

Mnrder—Xntention. 

Criminal Referred Jurisdiction. 

Queen versus Shobha Sheikh Gorman. 

Where tiM inkentioa of causing death was not 
Bofficiently established, a sentence of death was commut- 
ed to transportation for life. 

In this case we think that the prisoner 
has been rightly convicted of murder, but 
we do not tliink it a case in which the ex- 
treme penaltv of the law should be carried 
out ; for, looking at the weapon made use 
ofy and the evidence given by the witnesses, 
it appears to the Court that the intention 
of causing death has not been sufficiently 
made out. We therefore sentence the pri- 
soner to transportation for life. 



The dOth January 1864. 
Present : 

The Hon'ble G. Loch and L. S. Jackson, 
Judges. 
Xiand Dispntes— Simdays. 

Criminal Referred Jurisdiction. 
Grijamonee versus Ishur Chunder. 

In a case of cDspated possession of land, the Ma^s' 
trate should record the proceedings required by Section 
818 Code of Criminal Procedure, and look to possession, 
not to right, t. e, maintaining in possession the party in 
possession and forbidding disturbance of possession. 

Magistrates skould not take up judicial work on 
Sundays. 

Lock, J. — A DisPUTB likely to cause a 
disturbance of the peaoe regarding the pos^ 
session of a Talook Brojobullubpore, arose 
between Grijamonee on the one side, and 
Ishur Chunder on the other. The Magis- 
trate found it necessary to bind over both 
parties to keep the peace ; and, on the 30th 
August 1863, gave possession of the property 
to Ishur Chunder. 

In his proceeding the Magistrate says : — 
** To obviate this (disturbance), I have seen 
all three parties together. An arrangement 
cannot be come to. The Judge of Moor- 
ahedabad has issued an injunction to Ishur 
Chunder to administer to the estate. I 
therefore order possession to be given to 
Ishur, who was managing the whole estate 
for both Grijamonee and Prosonomoee, till 
the latter died." 



In her first petition to the Magistrate, 
Grijamonee charges Ishur Chunder, a dis- 
charged manager, with collecting men to 
disturb the peace. It appears, howerer, 
that Ishur Chunder claims to administer to 
the estate of Prosonomoee, the late proprie- 
tor of a 10 annas share in this property, 
Grijamonee having a 6 annas share. Isbar 
Chunder obtained a certificate under Act 
XXVII of I860 from the Judge of Moor, 
shedahad ; and under the authority of that 
certificate, proceeded to make collections, 
and hence, apparently, this dispute arose 

The objections to the decision embodied 
in the petition to the Sessions Judge, dated 
3rd September 1863, are, i##, that the 
Magistrate drew up no proceeding as re- 
quired by Section 318 of the Code of Cri- 
minal Procedure ; 2ndy that the case wai 
decided on a Sunday ; and 3rd, that the 
Magistrate has given Ishur Chunder pos- 
session of the whole property, whereas he 
admits the right of Grijamonee to a 6 annas 
share. 

The Sessions Judge forwarded the protSeed- 
ings to this Court, with his letter of 17tb 
December last, and requests the Court to 
reverse the proceedings of the Magistrate, 
as he considers the 1st and 3rd objections, 
taken by the appellant, valid ; and on the 
2nd, he says that, though he may not be 
illegal to decide ^a case on a Sunday, it 
should be prohibited. 

On the 1st and 3rd grounds, the order of 
the Magistrate must, I think, be reverses. 
If the Magistrate found it necessary to pass 
an order for possession, he should have pro- 
ceeded strictly in conformity with the law 
Section 318 of the Criminal Procedure Code, 
which he certainly has not done. Further, 
in giving possession of the whole property 
to Ishur Chunder, he has acted in oposition 
to the principle laid down in the above 
Section, which requires a Magistrate to look 
to possession, and not to right. Grijamonee 
appears to have been in possession of her 
snare of the property. Icthur Chunder 
claims under a certificate from the fudge of 
Moorshedabad. At the most, he can only 
step into the shoes of Prosonomoee, whom 
he represent. He cannot interfere wiih 
Grijamonee. 

On the second point, though it does 
not appear that appellants have sufiered in* 
jury from having their case tried on a San- 
day, yet, I think, the Magistrate should be 
prohibited from taldng up judicial work on 
that day. As a Police Offioer, the Magis- 
trate is frequently obliged to pass orders «o 
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SaodaySy and no objection can be taken to 
his proceedings. Parlies charged with 
heinous ofiences maj be brought in, and 
their immediate examination may be neces- 
sary for the ends of justice, and it is there- 
fore obvious that all work on a Sunday 
eannot be prohibited. But, as a rule, the 
Magistrate should not sit as a Judicial 
Officer, and dispose of cases in the ordinary 
coarse of business on a Sunday, because, to 
put it upon no higher ground, Sunday is a 
recognized holiday ihronghout the country; 
and on that day judicial business is suspend- 
ed in all the Courts, and parties might be 
pot to great inconvenience if their cases 
were liable to be called up for hearing on 
that day at the caprice of a Magistrate, and 
roach injustice might be done. It is a day 
on which there are no recognized Office 
hours, and were a Magistrate to make a 
summons returnable on a Sunday, and to 
dismiss the case for default, if the complain- 
ant were not present, it would, I think, be 
a sufficient ground for reversing such order 
that it was passed on a Sunday. 

Jackson^ •/. — I concur in reversing the 
Magistrate's order, on the ground that it 
proceeds wholly npon an illegal ground, 
namely, that Ishur Chunder has received a 
certificate entitling him to administer to the 
estate, (and is, therefore, entitled to posses- 
sion), and not upon a finding after proper 
enquiry that one party or the other is ac- 
tually in possession. 

And it is manifest that thi^ order must 
have been passed with very little consider- 
ation. 

The possession of Ishur Chunder, as 
manager for the two ladies, was the posses- 
sion of the ladies themselves, and could form 
no reason whatever for retaining him in 
possession, as against one of them on the 
demise of the other, to whose estate he may 
have been declared entitled to administer. 

The order is also quite irregular in point 
of form, both as to the preliminary proceed- 
iogs, and in the shape of the order itself. 

Tlie proceedings required by Section 318 
of the Act ought certainly to have been re- 
corded, and the parties ought to have had 
notice that the Magistrate wonld proceed 
to hear and determine the case on a particu- 
lar day. 

To take up the case and pass final orders 
on a Sunday, without notice to the parties, 
was certainly improper ; for although neces- 
sity may compel a Magistrate to pass orders 
on that day, and they will not be null and 
void by reason of being passed on a Sunday, 



yet the day is a dies non^ npon which the 
Courts are not attended, and on which no 
man, without express notice, eould suppose 
that his case was likely to be taken up. 

And the order goes beyond the terms of 
the law, which authorises the Magistrate 
only to declare the party whom he may 
decide to be in possession entitled to retain 
possession, and forbidding disturbance of 
possession. 

The Magistrate in this case has ordered 
the Police io give possession. 

1 also observe certain proceedings of the 
Magistrate, in taking bonds, to keep the 
peace, which are not in conformity with 
Section 282 of the Code of Criminal Proce- 
dure. 

And I roust also record my disapprobation 
of the tone of the Magistrate's letter in which 
he refuses to explain his conduct in deciding 
this case upon a Sunday. 

The Judge having intimated his opinion 
that such a course was irregular, and it 
being certainly unusual, it was the Magis- 
trate's duty to submit an explanation of the 
reasons which induced him to adopt that 
course, and not to fence with his superior in 
the manner exemplified in his letter. 



The 30th January 1864. 

Present : 

Tlie Hon'ble G. Loch, F. B. Kemp, and L. 
S. Jackson« Judges. 

JurUidfotloii— False BHdenoe. 

Criminal Appellate Jurisdiction. 

Queen versus Bhohisan Mahatoon. 

Committed by the Magistrate, and tried bif 
the Sessions Judge of Moorshedabad, on 
a charge of giving false evidence. 

A, Sessiorm Jadi^ is competent, onder Section 485 
Code of Criminal Procedure, to order the committal of 
a person accused ef giving fal»e evidence after the 
discbufi^e of snch person by the Magistrate, Section 859 
notwithstanding {Kemp^ X distentinff). 

Kemp, /.—This case has been tried with 
the assistance of a Jury. 

It is contended that the Judge, in direct- 
ing the Magistrate to commit the prisoner to 
take his trial upon a charge of giving false 
evidence, has exceeded his jurisdiction. It 
appears that one Imrit Lall was charged by 
bis employer witli embeszlement. The ap« 
pellant in this trial gave evidence in that 
case, and Jmrit Lali was committed, and 
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tried, and eonvicted by the Sessions Judge. 
The present appfllant was not examined 
before the Sessions Judge on the trial of 
Imrit Lall, and^ therefore the offence of 
giving false evidence, if such offence has 
really been oonamitted, was not committed 
before the Sessions Judge (See Section 172 
of the Code of Criminal Procedure). The 
Sessions Judge, on perusal of a proceeding 
of the Deputy Magistrate, appears to have 
arrived at an opinion that the appellant had 
given false evidence in the Magistrate's 
Court, and be directed the Magistrate to in- 
Testigate, and, if necessary, to commit. 

The Magistrate acquitted the prisoner. 
The Judge, on the appeal of the employer 
of Imrit Lall, directed the committal of the 
prisoner, and over-ruled his plea of want of 
jurisdiction, quoting Section 435 of the 
Code of Criminal Procedure. £ am of 
opinion that, under the provisions of Section 
859 of the Code of Criminal Procedure, the 
Judge was not competent to direct the Ma* 
gistrate to investigate and commit for trial, 
as the prisoner did not give evidence before 
the Sessions Judge, and ht« case therefore 
does not fall within the purview of Section 
172, and it is only in such cases that the 
Sessions Judge could take cognizance of 
the offence in the absence of a charge pre- 
ferred by the Magistrate or other Officer 
specially empowered, under the Procedure 
Act, to make commitments to the Sessions 
Court {See Section 359). 

I would quash the trial and conviction as 
illegal, and direct the immediate release of 
the prisoner. 

Tiie papers must go before another Judge* 

Loch, J. — The appellant has been convict- 
ed of perjury. In a charge of embezzlement 
brought by his master against one Imrit Lall, 
the petitioner gave evidence before the 
Deputy Magistrate. The charge against 
Imrit Lall was proved, and he was committed 
for trial, and convicted by the Sessions 
Judge. The petitioner did not give evi- 
dence at the trinl, but the Sessions Judge, on 
pf^rusal of his evidence before the Deputy 
Magistrate, considering that perjury had 
been committed, directed the Magistrate to 
investigate the case with a view to commit- 
tal. The Magistrate considered the charge 
not proven, and acquitted the prisoner ; and 
the Sessions Judge then ordered his commit- 
tal to the Sessions under the provisions of 
Section 435 of the Code of Criminal Proce- 
dure. By Section 859 of the Code of Cri- 
minal Procedure, a Court of Sessions can, as 
a Coart of original Criminal jurisdiction^ 



take cognizance only of cases referred to in 
Seotion 172 ; bnt under the provisions of 
Section 171, a Court of Sessions, when of 
opinion that there is suffioient ground ibr 
investigating any diarge mentioned in the 
three preceding Sections, may send the case 
for investigation to any Magistrate having 
power to try, or commit for trial, the accused 
person for the offence committed, and the 
Magistrate shall thereupon proceed according 
to law. Now, among the offences enumer- 
ated in Section 169 of the Code of Criminal 
ft'ocedure, is perjury or giving false evi- 
dence under Section 193 of the Penal Code ; 
and as this offence can only be tried by the 
Sessions Judge, he was competent, under the 
provisions of Section 435 of the Code of 
Criminal Procedure, to order the committal 
of an accused persou discharged by the Ma- 
gistrate. 

It appears also that the employer of Imrit 
Lall is engaged in carrying on this prosecu- 
tion. This be could not do under Section 
169 without permission ; but the Sessions 
Judge's order, directing the investigation, 
may, I think, be considered tantamount to a 
permission to prosecute even if no permis- 
sion were given to him direct. I do not 
think therefore that the Sessions Judge has 
acted without jurisdiction in thi^ case, and 
consequently the conviction of the Jury must 
stand. 

Jachion^ J. — ^I concur with Mr. Justice 
Loch. Section 169 of the Code of Crim- 
inal Procedure provides that certain offences 
shall not be enquired into without the sanc- 
tion of the Court in or against which the 
offence was committed, or of some other 
Court to which such Court is itthordinate. 

The Sessions Court was a Court to which 
the Magistrate was subordinate, and the Ses- 
sions'' Court sanctioned the prosecution. 
The charge could therefore be entertained. 
Bat the Magistrate having discharged the 
accused person, the Sessions Judge could, 
and did, direct the Magistrate to commit 
under Section 435. His power under that 
Section is quite clear. Mr. Justice Kemp 
refers to Section 359 of the Procedure Code. 
That SectioBy it seems to me^ only forbids a 
Sessions Court from taking cognisance of 
offences, except on a charge preferred by a 
Magistrate. But, then, the Sessions Court 
could, as we have seen, direct commitment, 
which is directing a charge to be preferred 
by a Magistrate ; and on the charge so pre- 
ferred, the Court of Sessions could proceed 
to trial. 

I think the conriotion was right. 
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The Ist February 186^. 

Present : 

Tlie Hon'ble 0. Loch and L. S. Jackson, 
Judges, 

bead disputM—PerMoal propert/ 
(Restoration of). 

Criminal Referred Jurisdiction. 

Ramjeebun Doobey venui Luchmonee 
Dabea. 

Reference under Section 434 of the Code 
of Criminal Procedure by the Sessions 
Judge of Rungpore, 

A MagistnUe has no authority to restore to possessioo 
I peraoo who hai been illeKally disposse^ed. He must 
declare the party in actofu possession entitled to retain 
powesaion until ousted by dne course of law. and forbid 
ill distorbanoe o€ such possession in the meantime. 

If personal property of which a person has been nn- 
lawfoily depriyea come ioto the hands of a Magistrate, 
he may direct its restoration to the owner; otherwise 
the owner must sue for Its value in the Civil Court. 

Lochy J. — This is not a case that comes 
under the purview of Section 405 of the Penal 
Code, nor was it one in which the Deputy 
Magistrate should have interfered except 
to preserve the peace. Both parties claim 
the property as heirs of the deceased Ram 
Jeebun Doobey ; and if the defendant have 
ousted the eomplainant and taken possession, 
her remedy to recover possession is in the 
Civil Court under the provisions of Section 
15 Act XIV of 1869. As Act IV of 1840 
is no longer in force, the Magistrate has 
BO authority to restore a person to posses- 
lion. All that he can do in disputes likely 
to lead to a breach of the peace is to follow 
fte course prescribed by Chapter XXII 
iSection 318 of the Code of Criminal Proce- 
Ihre, and, after enquiry, declare the party 
Whom he finds in actual possession entitled 
retain possession until ousted by due 
urse of law, and forbid all disturbance of 
ch possession in the meantime. 'With 
gard to personal property, of which a 
mplainant has been forcibly or illegally 
ifeprived, we think a Magistrate might 
lirder its restoration to its owner if it come 
bto his hands, but otherwise the coroplain- 
Hit must seek to recover it in its value 
lirough the Civil Court. 



The 2ad February 1864. 

Present : 

The Hou'ble L. S. Jackson, Judge, 

Ohargro (of Jadi^e)— Offenoe by publio 
servant (Section 2X7f Penal Code). 

Criminal Appellate Jurisdiction. 

Queen versus Abdool Juleel. 

Tried by Mr, E, F. Lautour, Sessions 
Judge of 7\ttna, on a charge of taking 
gift in order to screen an offender from 
legal punishment, 

A Judge may give the Jury his opinion of the guilt 
or innocence of flie prisoner if he shows them cmrly 
that the decision rests with them. 

It is only necessary for a conviction under Section 
217 of the Penal Code, to show that the prisoner 
knew that the person he released was in danser of 
punishment, and that the prisoner released sueh per- 
son with the intention of saving him. 

Thb prisoner, having been convicted by 
a Jury, can appeal only on points of law. His 
pleader, Mr. C. Gregory, urges that the Judge's 
direction to the Jury is irregular, inasmuch 
as it intimates broadly the Judge's opinion 
of the prisoner's guilt, whereas, according 
to Mr. Gregory's contention, the Judge could 
lawfully do no more than recapitulate the 
evidence on both sides, and say whether 
he thought the witnesses trustworthy. 

If he could do this, and if it be admitted 
there was evidence to go to the Jury, it 
is clear that he could iu that way virtually 
say whether he thought the prisoner guilty 
or innocent. 

In fact, however, the Code of Criminal 
Procedure does not prohibit the Judge from 
giving the Jury his opinion, provided ha 
shews them, as the Judge did in this case, 
that thd decision rested with them, and that 
they could decide as they thought proper. 

Nor does it appear to me objectionable 
that the Judge should assist the Jury with 
his opinion. In the matter of sifting evi- 
dence and of weighing probabilities, he 
has probably had more experience than 
they, and I see no reason why they should 
not have the benefit of that experience. 

In the case before me, I do not consider 
the Judge's view was expressed more 
strongly than the evidence warranted, if 
I may judge by his notes, as the original 
record is not here. 

And, in fact, it is clear that the Jury were 
not carried away by the Judge's opinion, 
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as he fltrongly stated his opinion that the 
prisoner might be convicted on three counts, 
whereas they have convicted him on one 
only. 

Mr. Gregory next nrged that» before 
a public servimt could be convicted under 
Section 217 of the Indian Penal Code, 
of knowingly contravening Section 160 of 
the Code of Crimmal Procedure^ it must be 
shown that he knew the person released to 
have committed some offence, so that, unless 
released^ he would certainly be punished. 

r*thin^ idl that is necessary to show is 
that the j^erson in onstody, and afterwards 
irregularly released by the prisoner, was in 
danger of being subjected to legal punish- 
ment, and that the prisoner released him 
with the intention of saving him. 

The Jury seem to have thought it was 
so in the present case* 

It does not appear to me that any error 
in law has been pointed out in the proceed- 
ings of the Court of Sessions, and I reject 
the appeal. 



The 2nd Pebroary 1864. * 
Present: 

The Hon'ble G. Loch, L. S. Jackson, and 

Shumboonath Pundit, Judges. 

Jndffment (Reasons tot). 

Criminal Appellate Jurisdiction. 

Miscellaneous Case. 

Queen versus Hurihur Churn Sing and an- 
other. 

A Magistrate is not bound to give hifl' opmion as 
to the character of the eyidence in pnolix detail; 
much less the JadgB in opnfirming the 'senteooe passed 
by the Magistrate. 

Shumhoonath Pundit^ J. — These prison- 
ers, having been convicted of riot, &o., and 
punished with six months' imprisonment by 
the Magistrate of Behar, appealed to the Ses- 
Bioos Judge, who upheld the sentence. 
Against this order the prisoners have appeal- 
ed to this Court. 

It is said that there was some dispute re- 
garding water-course between the prisoners 
and others of the village of Bombai, and 
the two prisoners acquitted by the Magis- 
trate and others of the adjoining village of 
Bampore, which dispute led to a riotous as- 
sembly with arms, and to a serious breach of 
pence with wounding. There is reason to 
suspect that perhaps the people of Bampore 
first had done some acts likely to injure 
standing crops in the village of Bombai, 



and that the people of the latter village after- 
wards caused waters of heaven preaerved in 
a reservoir of the village Bampore to flow 
away to the iiyury of the crops in that vil. 
lage. While it is not clear whether the wtter 
from Bombai ever fell into the reservoir 
of Bampore, that the preservation of the 
water in the reservoir was at all opposed to 
the greater flow of the water ft-om the water- 
course flowing from Bombai towards a third 
village touching some lands of Rampore, or 
that the cutting open of the reservoir of the 
latter village was anywise necessary to mnke 
the water of the water-course of Bombai 
flow more freely, it is proved that the pec- 
pie of this last village, before the commissioQ 
of the crime for which the prisocera are 
punished, had actually a desire to draw water 
from their own village more freely thaa it 
was flowing before, that the people of Ram- 
pore had attempted to dam up the flowing 
down of the water from the watercourse of 
Bombai, on which the people of this vil- 
lage cut open the reservoir of Rampore. 
It is also clear that, at this very time, the 
people of Bampore had themselves cat a 
small outlet from their reservoir, in order to 
drain away superfluous water from it. For 
want of explanations regarding the points 
noticed above as those which are not clear, 
between the two series of facts meotioQed 
afterwards as established, as well as betwe^^Q 
these and the former explained points, ooo- 
plete connection and proper relationship can- 
not be ascertained, and so the facts of thi 
history of the case are not satisfactorilj io* 
telligible to my mind. 

This, however, is not a matter which caa 
by itself aflbrd this Court any ground of Id* 
terference against findings of fact, though 
there might be some ground to suspect, 
if the Lower Courts understood the factf 
only to the extent that I have been able to 
gather and no more, that perhaps, on i 
thorough and clear understanding of all thi 
facts connected with the case, the party A 
the prisoners possibly might not have beei 
considered guilty to the extent they hav 
been believed by the Lower Courts, or thi 
the Bampore people might not have bei 
considered so clearly entitled to beaoqoitts 
as they were held by the Magistrate. It ii 
however, certain that both the Lower CoacI 
have tried the case of the prisoners as a cai 
of right or wrong conduct of the peop' 
two villages having some quarrel betve« 
them entirely irrespective of any particoli 
notice of the individual guilt of the two pti 
soners. Throughout the judgments 
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both the Courts^ thete i» no ailusion to the 
statements of the witnesdes who describe these 
{iriaoneri as present or as passing orders, 
no aliasion to the slight difference that 
there is in the different depositions of these 
Witaesses upon these two poiotsi and on 
allasion wbatevw to the defence of alibi 
set np by these two prisoners. 

In a criminal case, it would not perhaps be 
sufficient to state that jQnding these prisoners 
guilty is of itself sufficient to show that the 
evidence to the contrary, in support of the 
innocence of the prisoners, must have been 
as a matter of course disbelieved before 
any opinion could be pronounced regard- 
ing their guilt ; or in other words by the 
fact of belioTing the prisoners guilty, their 
defence has necessarily been disallowed. 
The ends of justice may requh'e that the evi- 
dence for the prosecution should be weighed 
jointly with the evidence for the defence, 
and sentence to be pronounced after both 
sides have been looked into. It would not 
perhaps be considered as any great imposi- 
tion or hardship if the Judges punishing 
a person should, if required to give their 
reasons for believing evidence against a 
prisoner, be also directed to give some for 
disbelieving the counter-evidence ofiTercfd 
by the latter in support of his own innocence. 
It is not at all necessary, in the present 
state of the case, to look beforehand to the 
probable conclusions to which the Courts 
below may arrive on this point. The defence 
of a/i&t was pleaded before the Magistrate, and 
no distinct notice was taken of it. The fact 
was complained to the Sessions Jud^e, and 
he too is silent upon this matter, and I think 
that the ends of justice require that the Ma- 
gistrate should be asked to take the defence 
into his consideration, and to pass a new 
order in Javor of the prisoners if this ex- 
amination leads him to this conclusion ; that, 
if he thinks proper to uphold his previous 
order against the prisioners, he should be 
naked to state briefly his reasons for dis- 
believing the defence ; that in this case, 
after the Magistrate has disposed of the case, 
the Sessions Judge be asked to examine in 
the appeal of the prisoners fbrmerly lodged 
before him, the evidence of the prisoners 
in support of their innocence, and to pro- 
ceed as the Magistrate has been asked to do ; 
and that the prisoners, immediately on a 
remand being ordered, be allowed to be 
released on bail until the final decision of 
the Sessions Judge, if there be any necessity 
or trying the former appeal to the Sessions 
udge. The Magistrate may, at the same 



time, be asked to state a little more fully 
the points .regarding which I have said I 
am not quite certain. The case should go to a 
second Judge, and if my colleague agrees on 
the whole with my proposal, and be not pre- 
pared to go to the extent that I have pro- 
posed, or proposes some other (bourse of pro* 
ceeding, I would like to know his proposals 
that I may see whether I do -not fiud^reason-' 
able grounds for. being convinced of their 
propriety. 

Loch, J. — A serious affray took place, 
between the people of the villages of Bombai 
and Ram pore, occasioned by' the^;^ breaks 
ing down of a dam in Moutfbh.B^pore, 
which obstructed the fiow of the water, 
from the lands* from the Mouzah Bombai/ 

The Joint Magistrate considered t)iat 'the 
people of Bombai were the aggressors,, they 
having without justification broken down the 
dam of Bam pore ; and therefore releasing the^ 
people of the laUer village, he sentenced 
those of the foi*mer village, against whom he 
considered the charge to be proved, to six 
months' imprisonment, and this sentence was 
confirmed on appeal by the Sessions Judge. 

.The prisoners have come up in appeal 
to tlHs. Court, on the ground that the Sessions . 
Judge has failed to give any opinion upon 
the evidence for the defence, — ^nor has he 
passed any opinion on the principal questiou 
which was before him, viz, the part which 
the prisoners individually took in the affray. 
The pleader istates that it is admitted that 
there was an affray, but the Sessions Judge 
only determined which party was justified 
in that affray, and he J^eld the Bombai peo- 
ple to be in the wrong, because they cut the 
dam. which the Rampore people had erected 
to retain the water in their own fields* 
That however was a question of a subsi- 
diaiy character important only for the de- 
termination of the relative guilt of the in- 
habitants of the two villages ; but the pri- 
mary question for him to determine waa 
whether the prisoners were actual parties 
to the affray, and what part they took in it. 
That question has not been enquired into, 
nor has the Judge expressed any opinion 
as to the evidence adduced by the prisoners 
to prove an ctiibi. 

It is admitted that there is evidence on the 
record to prove the charge against the pri- 
soners, and the Joint Magistrate's proceeding, 
which enters at length into the cause of the 
affray, ends with these words : — **I am 
clearly of opinion that they (the Bombai 
"people) were the aggressing party, and 
** their offence is aggravated by the nature 
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** of the weapons tliej chose to arm 
'' themselves with," and then he finds 
the charge pr6ven against the prisoners. 
The Sessions Judge also enters at length in- 
to the cause of the dispute, and agrees with 
the Magistrate as to the misconduct of the 
Bombal people, and finishes by saying, 
" I see no reason to question the tfoint Ma- 
^* gistrate's view of the evidence before him, 
*' nor the sentence he has passed, and reject 
the appeal.' ' Both these authorities might, no 
doubt, hnve given their opinion as to the cha- 
racter of the evidence in greater detail, but 
it cannot be said, because that detail is want- 
ing, that neither the Magistrate nor Sessions 
Judge has considered the evidence adduced 
by both parties. It is quite unnecessary for 
an Appellate Court confirming the decision 
of a Lower Court to enter into prolix detail 
if it be satisfied by a perusal of the record 
that the proceedings below and the convic- 
tion are correct. I cannot perceive that 
such omission can form any legitimate ground 
of special appeal. I would reject the appeal. 
Jackson, J, — I concur with Mr. Justice 
Loch in refusing to disturb the orders of the 
Lower Appellate Court, which, it seems to 
-me, cannot be touched in this instance. 

This was a case in which certain persons 
were convicted before a Magistrate having 
jurisdiction of an offence under the Penal 
Code, and afterwards appealed to the Court 
of Sessions, which confirmed the sentence. 
Section 428 of the Criminal Procedure 
Code provides that the orders of an Appellate 
Court passed in appeal shall be final, except 
as provided in Section 405 of the same Act. 
That Section enables this Court to call for 
the records of any case tried by any Court of 
Session for certain purposes, and declares 
that, if the Court be of opinion that the sen- 
tence or order is contrary to law, it shall 
reverse the same, kc. 

And Section 439 provides that no trial in 
any Criminal Court shall be set aside, and 
no judgment passed by any Criminal Court 
shall be reversed, either on appeal or other- 
wise, for any irregularity, unless a failure of 
justice has been occasioned thereby. 

The only matter complained of in this 
ease is that, whereas the accused persons or 
some of them pleaded an alibi, the Magis- 
trate and Sessions Judge have severally 
omitted to record their opinion on the evi- 
dence in support of that plea, although 
they have fully recorded their opinion re- 
specting the evidence for the prosecution. 
This objection, Which the petitioner's 
pleader contends involves a defect of inves- 



tigation so grave as to vftiate the whole pro. 
ceedings, cannot, I think, be sustained. 

The Criminal Courts, unlike the Ci?il 
Courts, are not bound to record the reasoos 
for their judgments or anything beyond 
the finding, as exemplified in Chapter XXVI 
of the Criminal Procedure Code, and the 
issue for trial before them is always the gim- 
ple one, is the prisoner guilty or not goilty 
of the offence with which he stands charged. 
In the present case, strictly speaking, the 
prisoners did not plead an alibi, but pleaded 
not guilty, and endeavored to convince the 
Magistrate that they were not guilty by 
showing that, at the time when the offence 
was said to have been committed, they were 
in another place, in which case it would be 
impossible for them to have committed the 
offence. The Magistrate, believing the evi- 
dence which declared them to have commit- 
ted the offence, necessarily disbelieved the 
counter-evidence whi<^h declared them to 
have been in another place. I do not think 
it was necessary for him to say so in detail, 
still less was it necessary for the Sessioos 
Judge, in confirming the sentence, to ezpreis 
any such opinion. 

I think, therefore, the Court cannot in- 
terfere. 



The L2th February 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and L. S. 
Jackson, Judges, 

Charge (of Jadflre)-Dsoolt7. 

Criminal Appellate Jurisdiction. 

Queen versus Bonomally Ghose and otheri. 

Tried by Mr. A, Pigou, the Sessions Judge 
of Hooghly, on a charge of dacoity. 

lo a case of dacoity the Jodse should direct thi 
Jury to convict only if they find Uiat all the priaonen 
had the intention of causing wrongful loss to tht 
prosecutor. 

Seton-Karr, J, — This is an appeal from 
a conviction of dacoity on a verdict by a 
Jury, and the appeal can of course only be on 
a point of law. 



Digitized by 



Googk 



1864.] 



CRIMIKAL RULINGS. 



9 



It is urged by the Coansel for the appellant 
that the Judge misdirected the Jary in tell- 
ing them that they must find the prisoner 
guilty of dacoity, because the evidence 
showed that five persons together conjointly 
committed robbery v?ith the inlenHon of 
causing wrongjul gain to Feezeer, It is 
argued that the evidence shows clearly that 
there had been some dispute between the 
plaintiff and Peezeer, who are closely con- 
nected with each other, and that it is not 
shown by that evidence, neither is it deduc- 
ible therefrom, that all five persons went to 
the spot with the deliberate intention of 
causing wrongful gain to Peezeer. Some 
of them at least, and indeed every one but 
Peezeer, may have very fairly believed that 
the two bullocks carried off really belonged 
to Peezeer, and should not, in the partition 
of the property, have been made over to the 
woman Saffee at all. Therefore, in not put- 
ting this point of the knowledge and inten- 
tion on the part of the appellants forcibly to 
the Jury for their consideration, and in tell- 
ing them that, if they believed the evidence 
(as they were quite competent to do, and of 
which they were the sole judges), they must 
convict of dacoity, the Judge erred, and the 
appellants are entitled to the benefit of a 
misdirection. 

A consideration of the main evidence and 
of the charge to the Jury leads me seriously 
to question the propriety of tlie conviction 
for dacoity. It certainly does sometimes 
happen that men who take the law into their 
own hands, as in this case, or who commit 
illegal acts, may eventually find themselves 
involved technically in serious crimes known 
to the law, from which they find it difiicult to 
escape ; and it was unquestionably wrong of 
Peezeer to resort to force for the abduction 
of the two bullocks, and in Bonomaliy espe- 
cially to strike the plaintiff a violent blow. 

Bat the facts disclosed by the evidence will 
never lead me to the conclusion that the 
offence of which these appellants are guilty is 
dacoity in the sense in which that serious 
crime is practically understood and treated. 
Even if another Judge should hold that the 
strict and legal definition of dacoity does 
include these appellants, I still think that a 
sentence of seven years is quite disproportion- 
ate to their offence, looking to the origin of 
the same, as admitted by the plaintiff herself, 
and to the nature of the injuries received by 
the plaintiff, which, after all, are not excess- 
ive or permanent. 



I should think that a sentence of six 
months' rigorous imprisonment on Peezeer 
and Bonomaliy would be quite sufiicient, and 
of three months for the remaining prisoners. 
I would alter the conviction to one for caus- 
ing hurt and for a common assault under 
Sections 323 and 352. 

Jackson, </. — ^I agree that the Judge 
ought to have put it clearly to the Jury 
to find whether or no all the persons 
engaged in the commission of this offence 
had the intention of causing wrongful 
gain to the prisoner Peezeer, or wrongful 
loss to the prosecutrix ; more especially aa 
this is a case which can only be called a 
dacoity by the most rigorous application of 
the terms of the Penal Code. It is more 
than possible that the Jurors might have 
found that the persons who accompanied 
Peezeer on this occasion were under the 
belief that he was claiming property to 
which at least he believed himself to have 
a just title. 

The act of the prisoners would not the 
less have been highly unlawful, but it would 
not have been dacoity if the Jury had so 
found. 

We cannot, however, it seems to me, under 
such circumstances, take to ourselves the 
functions of the Sessions Court and Jury, 
and alter the conviction as if the Judge bad 
correctly charged the Jury and they bad 
found under his direction something less 
than dacoity. 

If the finding of dacoity is to be got rid 
of, or to be re-op^ned, I think the only 
course would be to order a new trial under 
the concluding words of Section 405 Crimi- 
nal Procedure Code. But the appellant's 
Counsel does not ask this course to be taken, 
and informs me that he would prefer that 
the conviction should stand accompanied by 
the Court's remarks, and that a mitigated 
sentence should be passed. 

Upon these grounds I concur in passing, 
in substitution for the sentence passed by the 
Court of Sessions, that proposed by Kr. 
Justice Seton-Karr. 
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The 18th February 1864. 

Present : 

The Hon'ble C. Steer, W. S. Seton-K«rr, 
and L. S. Jackson, Judges. 

False BTtdenoe*— Ziooiui pcBultentloe. 

Criminal Appellate Jurisdiction. 

Queen versus GuUie MuUick and another. 

Tried by Mr, O. Toogood, the Sessions 
Judge of Cuttaek, on a charge of giving 
false evidence. 

Held by the majority of the Court (Jackson, J. 

dessenting) that there ought to be a locus pimUentuB 
for witnesses, who have deposed falsely, retracting 
their false statements. 

Seton-Karr, J, — This is not a satis- 
factory caseu The prisoners were witnesses 
in a case of culpable homicide, which 
resulted iu the convictioD of one of the two 
persons arraigned on culpable homicide not 
amouuting to murder. 

The present appellants, after haying given 
evidence in support of the proseouuon, ad* 
mitted they had not seen what they had 
professed to see. On this the Sessions 
Judge tries and finds them guilty of having 
given false evidence, which might have led 
to the conviction of the persons charged 
with culpable homicide, on a capital offence. 
Unquestionably, had the charge of culpable 
homicide utterly broken down, this would 
have been a very serious offence ; but as the 
Judge in his separate finding, which accom- 
panies the present appeal, did convict one of 
these other parties on other legal evidence, 
it must be presumed, not that the present 
appellants were instrumental in getting up 
a false case, but that they either committed 
the offence of lending themselves to the sup- 
port of a charge undoubtedly true but of 
which they could know nothing positively, 
'or that for some motive favorable to the 
persons accused of the capital ofience, they 
retracted their statements, or that at ^ast 
from fear of punishment, or from qualms of 
conscience, they thought fit to speak the 
trath. The latter view may fWirly, I ihiuk, 
be taken iu this case. 



In any view, the case against them is not 
of the same grave complexion as if, od some 
charge utterly without foundation, they had 
lent themselves to work the ruin of an enemy 
or a neighbour ; and I must hold, as we hare 
held in similar cases, that there ought to be 
a locus panitentim for persons so circum- 
stanced, and that it is better that a witnees 
should on cross-examination admit the falsity 
of his previous deposition than that he 
should persist in swearing to his falsehood. 
According to the Judge's view of the case, 
these appellants had much better have stack 
to their falsehood to the end, in which case 
apparently nothing could have been done to 
them, nor would the cose against the men 
arraigned for murder have been in any way 
altered. 

In this view, not deeming the Judge to 
have at all borne out his conclusion as to the 
extreme gravity of the offence of which be 
has convicted the appellants, and hoidiog 
that men should not speak with an halter 
round their necks, but should be eoeouraged 
to tell the truth even at the eleveotb hour, 
I would, as a sufilcient punishment for the 
false swearing which they did at h»t retract, 
and as a warning to others, reduce their 
sentence to six months' rigorous impnsoQ* 
ment. 

Jackson, J — I think the prisoners ought 
not to have been convicted under the I9dth 
Section of the Penal Code. 

They gave false evidence before the Magis- 
trate in a preliminary enquiry, of which evi- 
dence the immediate effect was to cause the 
accused persons to be committed for trial. 

The retraction of this false evidence be* 
fore the Court of Session appears to negi- 
tive the intention of procuring the acoused 
persons to be convicted. I would tberefon 
alter the conviction to one of giving falM 
evidence in a judicial proceeding puuishaltie 
under Section 193. 

As to the measure of punishment, altiioegh 
I think the sentence passed by the Coartof 
Session to be under the circumstances of (he 
case excessive, yet I cannot concur in n 
large a reduction as that proposed by Mr. | 
Justice Seton-Earr. 

It appears to me rather a dangeroas doc- 
trine that a man may falsely depose before 
a Magistrate that he has seen A. B. comait 
murder, and that, by availing himself of i 
locus posnitentuB at^the trial, lie nay hare 
his punishment reduced to au almost so- 
minai penalty. 
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I thiuk it better to check perjury at the 
outset by makiDg men feel that, by giving 
evidence false but retractable, they expose 
themselves to the full penalty for that offence, 
than to improve the chances of convicting 
tbem by holding out a motive to retract. 

For these reasons I cannot think it right 
to pass a less sentence on the prisoners than 
rigorous imprisonment for three years. 

Steer ^ J, — I have in other cases held 
8Qch a decided opinion as to the danger of 
punishing witnesses for giving false evi- 
dence because they do not adhere before 
the Sessions to the Iftatements made by 
them to the Magistrate, that I would 



I think the promulgation of such a doc- 
trine would go far to embolden persons to 
swear falsely before Magistrates, 'because 
they could after wards judge whether it would 
be safe to persist in the perjury or to 
recant. 

And in such a case the false witness might 
die before the trial, or might remove himself 
to such a distance that his attendance could i 
not be procured at the trial ; in either of ! 
which cases his deposition (if it had been 
duly taken in presence of the accused) 
would be read as evidence at the trial, and 
the accused person might be convicted mainly 
upon it. 

No doubt, if in such a case it appeared 
that the witness when called at the trial had 
from the prickings of conscience determined 
to tell the truth, that circumstance' might 
be accepted as an indication of his desire to 
make all possible amends for the wrong he 
had done, and might be considered in miti- 
gation, as the restoration of ill-gotten property 
has been considered in cases of criminal 
breach of trust ; but it seems to me eminently 
unsafe that a witness, deposing on facts of 
vital importance, should be in any degree 
encouraged to depose falsely by the contem- 
plation of his locm pcenitentice at the 
trial. 

It is said that, if we do not hold out this 
chance, false witnesses will not retract but 
will persist in their false statements ; but of 
this, I suppose, we must take our chance. 
We have not one scale of punishment for 
confessing offenders, and another for those 
who plead not guilty, although in many 
cases the conviction would bo impossible 
without the confession. 



rather that my colleague Mr. Justice Seton- 
Karr had proposed to exempt the prisoners 
from any further imprisonment than what 
they have already undergone. A8,'however, 
both Mr. Justice Setou-Karr and Mr. Justice 
Louis Jackson concur in awarding some 
punishment to the prisoners and only differ 
as to the measure, I can, with the views I 
hold, take no other course than give my voice 
in favor of the most lenient sentence. 



The 19th February 1864. 

Present : 
The Hon*ble C. Steer, Judge. 

Blg'ht of private defence. 

Criminal Appellate Jurisdiction. 
Queen versus Nowabdee and others. 

Tried hy Mr. W. B. Buckle, Sessions 
Judge of Backer gunge, on a ckarge of 
rioting. 

The right of private defeaoe eatinot be pleaded 
by persona who, believing they will be attacked, court 
the attack. 



Thb facts found are that prisoners 93 and 
94, having reason to apprehend an attack, 
stood outside their house. Presently the 
attacking party came, when words arose, and 
then blows followed on both sides. Those 
who attacked are no doubt guilty in the 
greatest degree, and they have been properly 
punished more severely than the other side. 
This side are not without blame also, as it 
seems they courted the attack, and instead 
of staying within doors when, if their house 
had been attacked, they would have had a 
right of defence, they went outside and 
there met the assailants. I see no reason 
to interfere with the sentence passed on 
«ach side respectively, and the appeal is ac* 
cordiugly rejected. 
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The 22ud February 1864. 
Present : 



The Hon'ble C. Steer and W. S. Seton-Karr, 
Judges. 



The 22nd February 1864. 

Present : 

The Hon'ble C. Steer and W. S. Seton-Karr, 
Judges, 



iion of forflred dooament* 



Criminal Appellate Jurisdiction. 
Queen versus Lokenath Shaha. 

Tried by Mr. F, B. Simson, Officiating 
Sessions Judge of Ifgmensing^ on a 
charge of having possession of a docu- 
ment knowing it to be forged with intent 
to use it as genuine. 

It is not sufficient for a conviction under Section 474 
of the Penal Code to saj that the prisoner might 
possibly have used an altered document. The guilty 
intent must be proved, not inferred. 

Seton-Karr, J, — We are of opinion that 
this conviction cannot be sustained. Taking 
all the facts as found by the Judge, and even 
admitting that the prisoner did know that 
erasures and alterations had been made in the 
date of his petition, we hold that the Judge 
was not justified in drawing the inference 
which he did draw as to the guilty intent. The 
words used in Section 474 are copulative and 
not sejunctive, " knowing the same to be 
" forged and intending that the same shall be 
" fraudulently or dishonestly used as genuine, 
" &c.** It is not sufficient for conviction to 
8ay that the prisoner might possibly have 
used the altered document in his defence in 
tlie Civil suit in the MoonsiflTs Court. 

This is mere suspicion or surmise, and 
cannot be converted into a legal presumption 
of guilt in such a case, looking to the con- 
duct of the prisoner, who appears to have 
readily returned the petition to the Magis- 
trate when asked for it. 

We annul this conviction, and direct the 
prisoner's release. 



Abetment of Mnrder— Kidnappliif- 
RiotlnflT* 

Criminal Appellate Jurisdiction. 

Queen versus Askur and another. 

Tried by Mr. W. B. Buckle, Seisions 
Judge of Backergunge, on a charQt of 
abetment of Murder, Kidnapping, SfC. 

There can be no conviction for abetment of mnnkr 
without proof of murder. 

A husband or those who aided him cauiot be ooi- 
vlcted of kidnapping for taking away his own wifc; but 
they are guilty of rioting if they carry out the hoBbtod*! 
object of getting possession of his wife by force ind 
violence and in the darkness of night. 

Steer, J, — The case against the prisonen 
as held to be proved by the SessiouB Judge 
is this : — 

One Bholaie was married to a girl named 
Poornee. She, being too young to cohabit 
with him, continued to live with her mother, 
the prosecutrix. Bholaie was not satisfied 
with this arrangement, but the prosecutrix 
could not be prevailed upon to give the girl 
to her husband. Bholaie determined to get 
her, associated with him his brotherin-Uw 
Towfeer, the prisoners, and others, and these 
all at 4 o'clock in the morning went to the 
prosecutrix's house and carried off the girl. 
They were seen by several persons carrying 
off the girl, but no one saw her afterwards, 
and a head and some bones of a child were 
some days afterwards found, which the 
mother and others have identified as ihoaa 
of the girl Poornee. These are the bare 
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facto of the case as established by the evi- 
dence, and upon these the Sessions Judge 
holds the prisoners guilty, Isl, of abetment 
of murder ; 2ndf kidnapping Poornee ; 3rrf, 
riot ; Athy house trespass ; and sentences them, 
« on the first charge, to trnnsportation for 14 
years. There is no evidence of any kind 
to show that Poornee was murdered. That 
she is dead is probably the case, but how 
she died, or that she died a violent death, 
is not shown by a particle of evidence. The 
conviction for abetment of murder cannot 
therefore stand. 

Nor do the circumstances, under which 
the girl Poornee was taken away, establish 
the offence of kidnapping. She was taken 
away by her own husband, and a husband 
may certainly be presumed to have believed 
in good faith that he wns entitled to the 
lawful custody of his own wife. Therefore, 
if the offence of Bholaie was not kidnapping, 
neither can it be kidnapping in the prisoners 
who only aided Bholaie. The conviction 
upon this charge we also hold to be bad. 

But we think the charge of rioting is made 
OQt, for, though Bholaie had a lethal right to 
the possession of his wife, the object ought to 
be legally carried out. It was not a legal 
way of carrying oui Bholaie's object of get- 
ting possession of his wife to do so with 
force and violence and in the darkness of 
night, and it is entirely owing to this illegal 
mode of carrying out an otherwise legal 
object that it has come to pass that the 
fate of the girl Poornee remains a mystery. 

The conviction for riot resting on legal 
grounds, we uphold the ponviction and the 
sentence of two years' rigorous imprison- 
ment and a fine of 50 rupees, which the 
Sessions Judge has awarded against each of 
the prisoners. 



Tried by Mr. W, B, Buckle, Sessions Judge 
of Backergunge, on a charge of rioting. 

It matters n'lt how often the 9ame offence is the s ab- 
ject of a Sessions trial, bat every accosed has a right 
to haye the whole of the evidence giren and recorded 
in his presence jast as if the witness had never before 
given his testimony on the charge. 

Steer^ J. — In this case the Sessions Judge 
has not taken the evidence of the witnesses 
afresh in the presence of the accused, as to the 
facts upon which the charge against them 
rests ; but having the witnesses before him, 
he allows them to identify the prisoner as 
the party alluded to by them in some 
former trial of some other person. This is 
a highly improper and an illegal way of 
taking evidence, and it does not appear that 
the depositions of the witnesses formerly 
given were even read over to the witnesses 
on the trial of the prisoners. As often 
remarked by this Court, it matters not how 
often the same offence is the subject of a 
Sessions trial ; every accused has a right to 
have the whole of the evidence giveu and 
recorded in his presence, just as if the wit- 
ness had never before given his testimony 
on the charge. 

The trial must therefore be quashed, and 
the case remanded to the Sessions Judge 
for a new trial. 



The 22nd February 1864. 

Present : 

The Hon'ble C. Steer and W. S. Seton-Karr, 

Judges* 

Witnesses (Szamlnation of). 

Criminal Appellate Jurisdiction. 

Queen versus Affazuddeen and another. 



The 24th February 1864. 

Present : 

The Hon'ble C. Steer and W. Morgan, 
Judges. 

Illegal MarriaflTo— Abetment. 

Criminal Appellate Jurisdiction. 
Queen versus Kudum and others. 
Tried by Mr. W. B. Buekle, Sessions 
Judge of Backergunge^ on a charge of 
marrying during the lije-time of a hus- 
band, Sfc. 

Proof of dishonest or fraudulent intent is necessary 
for a conviction under Section 496 of the Penal Code 
of falsely going through the ceremony of marriage. 
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The mere act of allovnng the marriage to take place 
at one's house doefc aot amouat to the abetment of an 
illegal marriage. 

Steer, J, — It seems pretty clear that the 
"womaD Arabjan, having a husband alive, did 
contract a second marriage with Kudum 
Gazee, the ceremony taking place in Sheik 
Omer*8 house. She says she was divorced, 
but no evidence was given of this, nor did the 
Judge question the first liusband on this 
important plea, though the husband was 
examined as a witness on the trial. 

On the above facts the Judge has convicted 
Arabjan under the 494th Section of the Penal 
Code of marrying again during the life-time 
of her husband, and sentences her to rigorous 
imprisonment for three years. 

He has convicted Kudum Gnzee and 
Arabjan of having dishonestly and with 
a fraudulent intent gone through the 
ceremony of being married, knowing that 
they were not thereby lawfully married, 
and he sentences Kudum to three years' 
rigorous imprisonment, and imposes on 
him a fnrther fine of 30 rupees. He 
lias convicted Omer of having abetted 
the commission of the above offences, and 
he sentences him to be rigorously imprison- 
ed for three years, and to be fined 20 rupees. 

In respect to the finding against Kudum 
• and Omer, we think the Judge is altogether 
in error. Kudum Gazee may have contracted 
the marriage, knowing that Arabjan's hus- 
band was still alive ; but unless he did it 
dishonestly and with a fraudulent intent 
us explained by Sections 24 and 25 of the 
Penal Code, he has not committed the offence 
described in Section 496 under which 
the Judge has convicted him, and there 
appears to have been neither a dishonest 
nor fraudulent intent on his part ac- 
cording to the meaning attached to those 
words. 

Then as to Omer, even allowing that 
he knew Arabjan was already married and 
that she had not been divorced, the mere 
act of his allowing the marriage to take 
place in his house does not amount to the 
abetment of an illegal mariiage as the law 
construes abetment. The Section which 
comes nearest to his case is Section 120 
of the Penal Code, but inasmuch as it 
was not his duty to give notice of the 
intended marriage, or to put a stop to 
it, neither does this Section apply 
to him. In the case ibcu of bulb 



these prisoners, we reverse the conviction. 
Arabjan has probably committed the 
offence, of which the Judge has convicted 
her, but seeing that her husband has cast 
her off for some years during which time 
she has had a child by another man, which* 
event, together with everything else connect- 
ed with his wife, he seems to have treated 
with the utmost unconcern, we think tint 
though in the eye of the law Arabjan hag 
committed an offence which is punishable 
by imprisonment, she is deserving of a 
very small measure of punishment. Having 
been in jail since the 22nd August last, 
we consider that she has been punished 
as much as she deserves, and we accordingly 
annul the rest of her sentence. 



The 29rh February 1864. 
J^eseni : 
The Hou'ble C. Steer and W. S. Setou-Karr, 
Judges. 

False Svidenoe. 

Criminal Appellate Jurisdiction. 
Queen versus Govind Sahoo. 

Tried by Mr. O. Toogood, Sessiom Judge 
of Cuttacky on a charge of giving falu 
evidence. 

The denial of one*8 relationship to his brother 
whose witness he was, was held to be a kind of iaUe 
evidence meriting only a mild punishment. 

Steer, J".— There is no doubt that tlie 
prisoner has committed the offence of making 
a statement that was false, and his object 
would seem to be that, by denying bis re- 
lationship to his brother whose witness he 
was, his statement would have more weiiiht 
This kind of false evidence is in ray opinioa 
the mildest form in which false evidence can 
be given, and 1 would not therefore visit this 
offence with a measure of punishment suited 
to the offence in its worst form. 

I would reduce the sentence from three 
years to six months. 

Seion-Karr, J— I fully concur. A wo- 
tence of three years is out of all proportion 
to the offence. 
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The 2nd March 1864. 

Present : 

The Hon*ble W. S. Seion-Karr and L. S. 
Jackson, Judges, 

False fiTidenoe- 

The Queen versus Chota Jadub Chunder 
Biewas. 

Committpd by Mr, W, S. Wells^ Magistrate 
of Bancoorahf and tried by Mr^ G. C. 
Fletcher, Sessions Judge of West Burd' 
wan, on a charge of intentionally 
giving false evidence. 

Where a plaintiff belorea Moonsiff came and petition* 
ed the Judge complaining that the Moonsiff had impro- 
ivrly reftieed to examine his witnesses and had dismissed 
hl«8oit,aIthoagh informed that witnessess were in attend- 
ance, ai)d the Judge apon examining the petitioner 
Qpon solemn affirmation, and finding the chsrge un- 
proTed, ordered proceedings to be taken against the 
petitioner for giving false evidence, — Held that the 
Jadi^e had no anthority to examine the petitioner upon 
oaf h. in such a case, and that the oath having been made, 
sad tlie evidence given coram nonjudice^ could not form 
the mbject of a prosecution for false evidence. 

Jachson, J, — The prisoner has been con' 
victed of giving false eYidence in a stage 
of a jadicial proceeding. 

The so-called evidence was given beforo 
the Civil Judge of the district under the 
following circumstances :— * 

The prisoner, who had been plaintiff in 
a civil suit before one of the District Moon- 
siffs, came before the Judge and complained 
by petition that the Moonsiff had improperly 
refused to examine his witnesses and dis- 
missed his suit, although informed that the 
T?itn esses were in attendance. 

The Judge ^hereupon examined the pe- 
titioner upon solemn affirmation, and, 
finding the charge unproved, ordered pro- 
ceedings to be taken against him for giving 
fiilse evidence. 

It appears to me that the Judge had 
no authority to exnmine the petitioner upon 
oath in such a case ; that the oath was 
therefore made, and tlie evidence given 
coram nan judice ; and fliaf, consequently, 
they cannot foim the subject of -a prose- 
cution under Section 193 of the Penal Codew 

I, therefore, think the conviction erroneous, 
and the prisoner entitled to an immediate 
release. 

I have not come to this conclusion 
without an attentive consideration of all 
the provisions on this subject discoverable 
in the Regulation Law, or without hearing 
what the Government pleader had to urge. 
I have also consulted several of my learned 
colleagues. 



Seton-Karr, J, — Looking to the circum* 
stances under which the- charge was pre- 
ferred against the Moonsiff by the appel- 
lant, I think that the correct course would 
have been for the Moonsiff, if aggrieved^ to 
have brought an action for defamation 
under Section 499 of the Penal Code, or 
to have sued civilly for damages. Judicial 
officers, if they have been unjustly aspersed, 
and if they have grounds of complaint, are 
entitled to some protection or redress* But 
on the facts and for the reasons mentioned 
by Mh Justice Jackson, I concur in the 
release of the appellant. The Judge should 
not have taken up the case, and committed 
and tried it as he did. 



Hie 8th March 1864. 

Present : 

The Hon'ble Shumbhoonath Pundit, Judg€, 

eiiargr* (of JadflTO-) 
The Queen versus Mahadeo. 
Convicted by the Sessions Judge of Patna 
on a charge of culpable homicide not 
amounting to tf^urder. 

Where different trials are held at different times and 
against different prisoners in respect of the same crime, 
a new charge, specifying the particulars required by 
Circular Order No. 6, dated 6th February 1863, should 
be delivered in each case. 

This is a case of a prisoner tried for a 
crime for participation in which other pri- 
soners have already been tried and punT»h«d 
before by the same Sessions Judjje who has 
now passed sentence against the present 
prisoner. 

In the present case the Judge did not 
give a new charge to the Jury trying the 
case, but only read over to them his charge 
to the former Jury. 

This is evidently illegal ; and, if I had been 
satisfied that the prisoner has any how 
suffered by this proceeding of the Judge 
below, I would have tried to see whether 
the trial could not be quashed at all for this 
defect. It is, however, clear ihut, as regards 
this cnse, it would have taken as much time 
and labor to give a new charge as it took to 
read out the former charge ; and that also 
the former charge on the whole was appli- 
cable to the present suit. As the sentence 
has by this time expired, and as putting the 
prisoner to undergo a new trial will only put 
him in fresh uneasiness, I do not like to inter- 
fere. The Sessions Judge is, however, to be 
requested to deliver formally a new charge 
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in such cases as tlie present, nnd when deli- 
▼eriug judgment, to specify the particuUi's 
required by the Circular Order No. 6, dated 
6th February 1863, as he had doae in the 
former case. 



The 14th March 1864. 
Present: 

The Hon'ble G. Loch, C. Steer, W. S- 
Seton-Karr, and L. S. Jackson, Judges. 

False Svldence. 
The Queen versus Anoo and another. 
Committed by Mr G. C. Kilby, Deputy 
Magistrate of Nassirnuggur, and tried 
by Mr, A, A. Swinton, Sessions Judge 
of Tipperah, on a charge of intentionally 
giving false evidence^ Sfc. 

Held by the majority of the CJoart that a sentence of 5 
years* imprisonment was not excessive in the caae of a 
man convicted of making a false statement in a judicial 
proceeding, with the intention of defeating the ends of 
justice by procuring the acquittal of a guilty person. 

Steer, J.— A charge was made against 
TorikoUali that he had eaten a stray one- 
eyed bull. Torikollah in that case made 
answer that he had not killed or eaten the 
hull, but that he hud made it over to the 
owner Anoo. This Anoo was sworn, and 
he stated that he had received the beast 
from Torikollah in the presence of Nazir 
and Shorafat. Anoo, when asked where 
the hull was, said it had died. As his wife 
and son had told the Police that Anoo never 
had such a beast, the Mjigistrate sent for 
the wife and all the mnles of the village in 
which Anoo lived, to question them as to 
their knowledge whether Anoo ever had 
such an animal. They denied that Anoo 
ever had such a bull as that he said he 
received from Torikollah ; and upon that 
Anoo, seeing the proof of his falsehood, is 
said to have confessed his guilt. 

Upon these facts the Judge finds Anoo 
guilty of perjury in saying falsely that he 
received a one-eyed bull from Torikollah, 
and he finds Torikollah guilty of having 
used as irue and genuine evidence the evi- 
dence of Anoo. knowing it to be false. 

The confession of Anoo before the Ma- 
gistrate is not with the record, but a 
memorandum of it in the Magistrate's hand 
is. It is not, however, on his confession 
alone that Anoo was committed for t»ial, 
hut on the evidence of his wife and of his 
fellow villngern, that he never had such a 
bull as that which he affirmed he received 
from Torikollah. 



Does this prove that what he said as to 
Torikollah having given him a oue^ed 
bull is false ? It might be that his witnesses 
failed to prove that he had previously pos- 
sessed a one-eyed bull, but does that nega- 
tive the assertion that he received a one- 
eyed bull from Torikollah ? Certainly, if be 
never possessed a <nie-eyed bull, the aDiintl 
of that sort which he did receive from Tori- 
kollah could not have been his, and, in this 
respect, his statement may be false ; bat this 
is not the false slatem^nt of which the 
Judge has convicted him. Thf^refore, it 
seems to me that there is no evidence to 
support the Judge's finding against Anoo, aad 
he ought to be acquitted. 

The Judge has found that Torikollah made 
use of the false evidence of Anoo, which is 
manifestly an error ; for he has made no use 
of it at all. He made his own statement and 
got Anoo to support him, but he made no 
further use of Anoo's statement. The offence, 
then, of which Torikollah is guilty, if he is 
guilty at all, is not the ofience of using 
Anoo's false evidence, but of instigating Anoo 
to give false evidence. If there is proof of 
this, he is guilty of abetting Anoo to give 
false evidence. 

The Magistrate says that it was clearly 
proved that the bull was killed by Komor- 
uddeen in presence of Torikollah. If this 
was so, this fact would convict both Anoo 
and Torikollah ; but this evidence is not 
sent up to the Sessions. Therpfore the only 
ground for inferring that Torikollah did 
not give the bull to Anoo, is the evidence of 
Anoo's wituesses that they never saw him 
possessed of such a bull. 

This can never be considered sufficient 
evidence that Torikollah did not, iu fact, give 
the one-eyed bull to Anoo ; and this is tlie falsa 
statement which the Judge convicts tlie 
prisoner Torikollah of having made corrupt 
use of. If there is no proof that it is 
false, there is no offence, and there has in fact 
been none. I would, therefore, acquit this 
piisoner also. 

It should, I think, be brought to the ootioe 
of both the Deputy Magistrate and the 
Judge that, in such a case as this, it is highly 
improper to call a wife to convict her hss- 
band of perjury ; and, except in civil cases, 
a wife is not a competent witness for or 
agninst her husband. 

Seton-Karr^ J, — I concur 'in reversing, 
the conviction of the appellant Torikollah. 
The charge against him was not correctly 
framed, and I do not think that the evideuce 
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would 8a]>f>ort the proper char^, viz., that 
he instigated Anoo to give false evidence. 
What Torikoilah said, in the first instance, 
was merely said in his own defence. 

As regards Anoo, his statement as to the 
receipt of the one-ejed hull is manifestly 
false, and he has admitted that he spoke 
falsely^ for his answer, as recorded in the 
hriAf memorandnm of the Deputy Magis- 
trate, is tantamount to an admission of guilt. 
This answer, however, contains nothing 
ahout the hope of any reward being the 
motive for the falsehood. I do not think 
that Anoo ought to escape without some 
punishment, though I admit that 5 years 
seem excessive, compared with the character 
of the offence ; and, looking to the fact that 
he did admit the falsity of his statement, I 
can here only repeat what this Court has 
ruled in several instances of late, vur., that, 
if truth can he extracted from witnesses 
even at the 1 1 th hour, we should not punish 
them with the same rigor, as we punish 
those who persist in their falsehood to the 
end, or who endeavor to ruin the character, 
or imperil the lives and liberties of their 
neighbours. In this view I think the sen- 
tence of 5 years excessive. 

We are not told what punishment was 
awarded to the men who made away with 
the bull, and who were sepnrntely tried ; bat, 
on the whole, I would reduce the sentence 
of Anoo to one year's rigorous imprison- 
ment, looking to the probable object with 
which he swore falsely, for I infer that he 
chiefly intended to procure the release of 
Komoruddeen and Torikoilah, and to make 
out that the animal had not been eaten. 

Jackson^ J, — My two colleagues have 
disposed of the case of Torikoilah, and I 
have only to give an opinion as to the pri- 
soner Anoo. 

I concnr with Mr. Justice Seton-Karr in 
considering this appellant to have been pro- 
perly convicted. 

The Sessions Judge finds him guilty of 
hnving falsely maile the whole statement 
specified in the charge, and not merely of 
having falsely stated that Torikoilah had 
made over to him the one-eyed bull. 

The whole of the statement must be 
taken together, and the obvious intention 
with which it was made must be considered. 
That statement was (in substantial agree- 
ment with the words of the charge) that his, 
Anoo*s, one-eyed bull having strayed, he, 
Anoo, had received ittiack from Torikoilah, 
and that the beust had afterwards died of 
disease. 



That statement made in a case when 
Torikoilah was charged with having made 
away with a bull answering the above de- 
scription, was obviously made with the in- 
tention of inducing the Court to believe 
that the animal traced to Torikollah's pos« 
session was, not one belonging to the prose- 
cutor in that case and wrongfully mnde 
away with by Torikoilah, but one belonging 
to Anoo himself, and properly made over to 
him by Torikoilah. 

Now, when the evidence established be- 
yond a doubt that Anoo had never possessed 
such an animal at all, even if we suppose it 
to have been proved that Torikoilah made 
over a one-eyed bull to Anoo, the evidence 
of Anoo wilt, notwithstanding, continue to 
be false, with reference to its whole tenor, 
and bearing on the case in which it was 
given. 

Besides he seems to have admitted to the 
Magistrate that his entire statement was 
false. 

I therefore think that he was quite pro- 
perly convicted of the offence of giving 
false evidence in a judicial proceeding. 

It also nppears that he did so in expecta- 
tion of receiving a money reward. 

We therefore have the case of a man who 
has committed a most deliberate act of per- 
jury from the most sordid motive, and with 
the intention of defeating justice by procur* 
ing the acquittal of a guilty person. 

I cannot find in these circumstances any 
ground for reducing the sentence to one of 
imprisonment for one year. It may be that 
^ve years is a term slightly in excess of the 
sentence which we might have been in- 
clined to pass, but I am not at all sure that 
it is so; and, at all events, I see no reason 
for weakening the Judge's authority by h 
trifling mitigution. I would, therefore, con- 
firm the sentence of five years' imprison- 
ment. 

Loch^ J, — Komoruddeen and Torikoilah 
were charged by one Jenab Ally with kill- 
ing an'd eating a stray bull which had been 
made over by the villagers to Torikoilah, the 
village chowkeedar, to take to the pound. 

In his defence Torikoilah denied the 
charge, and alleged that he had made over 
the bull to its owner, one Anoo, in the pre- 
sence of witnesses. 

Anoo was examined by the Deputy 
Magistrate on the 2nd September, and he 
swore that the bull in question was 
his ; that it had strayed in the month of 
Kartick ; that in the month of Ughran he had 
discovered it at Mouzah Seydtola ; that, ou 
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his bringing witnesses to prove his title to 
the animal, it was made over to him by To- 
rikonah, and that the animal died in the 
following Jeyt. 

From the statement of the Deputy Ma- 
gistrate it appears thnt the charge against 
Koraoruddeen and Torikollah was satisfacto- 
rily proved, but ho has failed to submit- any 
evidence of this fact in this case. • 

The witnesses called by Torikollah and 
Anoo to prove the delivery of the bull to 
the l»tter deny all knowledge of the transac- 
tion. Further, it appears, from the evidence 
of the neighbours, that Anoo never possessed 
such an animal as that in question, and, con- 
sequently, his statements of having lost and 
recovered the animal are altogether false ; and, 
when examined by the Deputy Magistrate, 
with a view to commitment, he admitted that 
he had committed peijury, and that he had 
given the false evidence under promise of 
receiving 25 rupees from Korum Ally, 

This false statement was knowingly made 
by Anoo for the purpose of effecting the 
release of Torikollah and defeating the ends 
of justice ;and I do not think that, under the 
circumstances, he ha3 been too severely 
punished. I would uphold the sentence of 
the Sessions Judge. 



The 15th March 1864. 

Present : 

The Hon'ble L. S. Jackson And E. Jackson, 
Judges. 

Bvidenee (Mode of roeordiii8r)-~See- 
tion 199 Code of Oiiminal Procedure. 

The Queen versus Muttee Nushyo. 

Commuted by Mr. V. T. Taylor, Officiate 
ing Magistrate of Rungpore, and tried 
by Mr, F, C. Fowle, Sessions Judge of 
that District, on a charge of murder. 

A memorandum by a Judge that certain witnessea 
had deposed the same as the former witnesses, is not 
ill accorrlance with the requirements of Section 196 
Code of Criminal Procedure. 

K Jackson, •/. — We confirm the sentence 
of death passed upon the prisoner Muttee 
Nushyo, and direct that it be carried out 
without delay. 



We would point out to the Judge that he 
has not, in aceordanee with Section \96 of 
the Criminal Procedure Code, made a memo- 
randum of the substance of what the wit- 
nesses No. 4 and No. 6 deposed to, as the 
examination of those witnesses proceeded. 
His memorandum is that those witnesses 
deposed as tiie former witnesses had. This 
is not a sufReient oomplianoe with the law. 



The 16th March 1864. 

Present : 

The Hon'ble L. S. Jackson, Judge. 

Appeal— Oonvlctlon bjr Sapoii&tend- 
ent of Cacliar. 

The Queen versusr Badhakissen Sem 
and another. 

Convicted by Captain R. Suwari, Super- 
intendent of Cachar, of criminal breach 
of trust. 

The High Court has no jurisdiction to hear an «p- 
peal from a conviction and sentence by the Superintend- 
ent of Cachar in his capacity of Magistrate of the 
District. 

This ia an appeal from a conviction and 
sentence by the Superintendent of Cachar 
in his capacity of Magistrate of the District, 

The Court have no jurisdiction to hoar 
such appeals, and the record must, therefore, 
be returned to the Magistrate to be sub- 
mitted to the proper Court. 



The 31 8t March 1864. 

Present : 

The Hon'ble G. toch and E. Jackson, 

Judges. 

JarlsOiotioa— Ball. 

The Queen versus Jhaloo Sirdar. 

Committed by Baboo Judoonath Mullick^ 
Moonsiff of Pubna, and tried by Mr. 
C. S. Belli, Sessions Judge of Rajskaye, 
on a charge of using evidence knowing 
it to be fabricated. 
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A single Judge of the High Court may order the 
release of a prisoner on bail pending £he hearing of 
an appeaL 

Jackson^ 7.— The prisoner haa been 
convicted of using as genuiDe evidence a 
fabricated bond, and has been sentenced to 
five years' imprisonment and a iioe of 500 
rupees, or an additional year's imprisonment. 

The commitment was made by the Moon- 
siff of Pubna, in whose Court the bond hud 
been produced as evidence by the prisoner 
in a suit preferred by the prisoner against 
Madaree Mundul and Bhoyrub Chunder 
Sircar. The action was brought to recover 
from the above named defendants the 
amount due, principal and interest, on two 
other bonds executed jointly by them on 
the 30th Assin 1267. Madaree Mundul ad- 
mitted the claim ; Bhoyrub Chunder Sircar 
admitted that the bonds had been executed 
by Madaree Mundul and himself, but added 
that the greater portion of the debt had 
been paid, in proof of which he produced 
a receipt dated 11th Pons 1267, in the 
handwriting of the prisoner for Rs. 122, 
to attest which he requested that the pri- 
soner might be personally summoned. The 
prisoner accordingly attended. He admit- 
ted that he had written the receipt, but 
alleged that it had been given to Madaree 
Mundul on account of another bond 
which Madaree Mundul singly had subse- 
quently executed in his favor on the 5th 
Aughran 1267, in proof of which he, four days 
afterwards, filed the bond, which it is now 
alleged he had forged. The bond, though 
dated in 1267, is written on a stamped 
paper which was purchased in 1268. The 
circumstance was at once discovered. 
Bhoyrub Chunder Sircar charged the prison- 
er with having, in collusion with his relation 
Madaree Mundul, fabricated this-false bond. 
The'Moonsiff decided the civil action by 
giving Bhoyrub Chunder Sircar credit for 
the sum paid in the receipt, and ordered 
that enquiries should be instituted as regards 
the forgery bond, with the view of bringing 
the prisoner to trial. These enquiries were 
protracted in the Mooiisiff's Court from 
July 1862 to April 1863, and they resulted 
in the prisoner's commitment to the Ses- 
sions Court. 

The prisoner's defence is that the bond 
in question was found among his other 
bonds and papers which were in charge of 
liis gomashtn, and had been filed by him 
under the belief that it was the genuine 



bond which had been executed by Madaree ; 
that he had since ascertained that the origin- 
al bond had been \pst, and that his gomashta 
had substituted this false bond in its 
place. The gomashta in question had 
lately died ; but there was evidence brought 
forward to prove that the original bond 
had been lost, and Madaree Mundul deposed 
that the gomashta had mentioned the fact 
to him, and asked him to execute another 
bond, but that he had refused. 

The assessors were of opinion that this 
defence was true, and that the prisoner was 
not aware that the bond he was filing was 
not the real bond. The Judge, however, took 
a different view of the case, and, disbelieving 
the defence, convicted the prisoner. 

The argument urged by the vakeels of 
the prisoner before this Court is that it is 
in the highest degree improbable that the 
prisoner, who, it is admitted, is a wealthy 
muhajun, would deliberately file such a pal- 
pably false bond, which he must have known 
would be subjected to scrutiny, and which 
the smallest examination would at once 
prove to be false ; and that, on the other hand, 
the defence set up by the prisoner is quite 
consistent with probability, and is further 
proved by direct evidence. 

There is no denial that the prisoner at- 
tempted to use the bond as genuine evidence. 
The question is whether the bond' is false, 
and whether the prisoner knew that it was 
false when he produced it in Court. 

There is great weight in the argument 
used by the prisoner's pjleaders. The 
amount of the claim was not large. The 
prisoner is not a poor man, that it would be 
any great object with him to obtain the 
money he demanded. The first glance 
or examination of the document would prove 
that the bond was not written at the date 
alleged in it. The forgery was, in fact, dis- 
covered the moment the bond was filed. The 
defendant Bhoyrub Sircar was eontesting the 
claim, and the prisoner must have known 
that the bond would be subjected to scrutiny. 
It is, therefore, difficult to believe that he, 
with a full knowledge of this clear forgery, 
filed the document, in the expectation that 
it would be admitted as genuine. The pri- 
soner, when shown the receipt put in by 
Bhoyrub Sircar, did not deny that that was a 
genuine receipt. Had he wished to resort 
to forgery and perjury, such a denial would 
have been the easiest and most direct mode of 
doing so. He admitted that receipt, but 
asserted that it had been given for another 

I 
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bond, and, within four days, he 6 led that bond. 
There was no ^reat delay, and if in the 
meanwhile he- fabricated a h^nd on some other 
paper with the connivance of Madaree, it 
is difficult to imagine that he would have 
gone so carelessly to work as to produce 
a document which would be at once detected 
to be false. 

But the prisoner's guilt depends prin- 
cipally on the question whether the sum 
alleged to have been lent to Madaree by the 
prisoner on the 5th Aughran 1267 had really 
been lent. The money is said to have been 
borrowed by Mudaree in his capacity as 
Naib of a certain zemindaree, not for person- 
al requirements, but in order to pay in the 
revenue of the estate in the collections of 
the rents of which estate he was short. 
Madaree deposes that he did receive the 
loan of the 5th Aughran, but his evidence is 
not worthy of implicit belief, because, it is 
said, that he is conniving with the prisoner 
and is his relation. The witnesses to that 
loan and the execution of a bond for the loan 
were examined by the Moonsiff, and deposed 
that such a bond had been execated. The 
tehsildar, Torrikollah Biswas, also before the 
Moonsiff admits that, in addition to the sum 
borrowed jointly by Madaree and Bhoyrub, 
another sum of money had been borrowed 
from the prisoner which was still unpaid. 
These witnesses were not examined by the 
Sessions Judge. The prisoner's khatta books 
were not sent for and examined. It is also to 
be recollected that the receipt is addressed 
to Madaree Mundul alone, and not to him and 
Bhoyrub Sircar. 

The conclusion which we arrive at on 
this evidence is that Madaree did borrow 
the money mentioned in this bond on the 
5 th Aughran 1267. If so, it is quite possible 
that the original bond was lost, and that the 
bond now pnt in is a second bond prepared 
by Mndaree Mundul, and either the prisoner 
or his gomashta to take the place of the 
original bond.* This would not, however, be 
a false bond, inasmuch as it does no^ con- 
tain a false record of what actually took 
place. Mudaree has denied that he executed 
this bond, but there seems very little doubt 
that it is in his handwriting. 

The real dispute between the parties was 
as to which bond the alleged payments 
should be credited. Bhoyrub Sircar natu- 
rally expected that the earlier pa,yments would 
be credited to the earlier bonds to which 
he wiis a party liable. Madaree Mundnl, 
having been in the meanwhile dismissed 



from his appointment as Naib, would be 
anxious to have them credited to the bond 
which he had executed singly. The prU 
soner would find his interests tally with 
the* views of Madaree, because, as regards 
the debts from Madaree jointly with Bhoyrob, 
he would still have a hold on the samioda- 
ree amlah from whom the money was really 
due by executing his decree upon Uiem 
against Bhoyrub ; whereas, as regards the 
bond executed by Madaree singly, he might 
fairly anticipate some difficulty in realising 
the money from Madaree's successor. It 
is to be recollected that all three bonds are 
for money borrowedy not on the personal 
account of Madaree and Bhoyrub, but to pay 
in the Governmeut revenue of the estate 
in their charge, because the collections from 
the estate were short ; and that the money 
was to be re-paid from the collections when 
they were made ; the interest, also, to be 
recovered from the ryots who had not paid 

their rents in proper time. The Seasioos 

Judge lays great stress on the fact that 

Bhoyrub held the receipt ; but, as this receipt 

would remain in the zemindary cutcheiy, 

even after Madaree was dismissed, Bhoyrob 

would have no difficulty in possessing him« 

self of it. 

Looking to all the evidence, we are not 
satisfied that the prisoner has committed 
any crime in using the bond as genuine evi* 
deuce. We are not even satisfied that the 
bond is false. Though it must have been 
written after 1268, it may still, and, we be- 
lieve, does contain a true record of what 
took place in 1267. We, therefore, acquit 
the prisoner and direct his release. 

With regard to the objections of the See- 
sions Judge as to the authority of one Judge 
of the High Court to order the release of 
a prisoner on bail pending the hearing of 
an appeal, we are of opinion that Section 
420 refers specially to Section 419 of the 
Code of Criminal Procedure ; and that the 
temporary suspension of an order is neither 
a.modification, amendment, nor revtf^alof an 
order ; and that, consequently, one Judge wai 
competent to issue the order which Mr. 
Justice Steer did. 
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TUe 12tL April I8(i4. 

Present : 

The Kon'ble £. Jackson, Judge, 

SiotlnflT— Cattle Trespass. 

The Queen versus Bokoo Sheikh and others* 

Committed by I^r, F. H. Elphinstone, De- 
puty Magistrate of Meherpore, and tried 
by Mr. A. H, Thompson, Sessions Judge 
oj Nuddea, on a charge of rioting^ Sfc, 

The prisoners having been part of an assembly of more 
than 5 persons, whose common object, as apparent from 
their acts, was by means of criminal force to recover 
possession of their cattle seized for trespass (whether 
properly potmded or not), and who made use of such 
force and took away their cattle, were held guilty of 
rioting, and liable to conviction under Section 147 of the 
Penal Code, and net under Section 11 Act V of 1857. 

Tub charge against tliese prisoners was 
that they had ^one in the middle of the 
night in a large body, to rescue their cattle 
which had been seized for trespass, and 
had beaten the chowkeedar who had at- 
tempted to restrain them, and left him bleed- 
iDg and senseless on the ground. 

The trial was held with a Jury which 
found the facts proved, and the Judge, un- 
der Section 147 and Section 326 of the 
Penal Code, sentenced the prisoners to 2 
yeaiV imprisonment. The prisoners' appeal 
to this Court bus been conducted by a 
pleader. 



that the cattle were 
a place which was 



ille- 
not 



rhe bones of his wrist being broken. The 
prisoners carried off their cattle. 

The ants of the prisoners come within 
«he definition of rioting. They were part 
of nn assembly of more than five persons, 
whose common object, as apparent from their 
acts, was by means of criminal force to the 
pound-keeper and chowkeednr to obtain 
possession of their cattle, of which they- had 
been deprived. They made use of such 
force, and took away their cattle. 

The pleader then urges that the conviction 
ought to have been under Section 11 Act 
V of 1857. Had the offence proved against 
the prisoners been only that of forcibly rescu- 
ing their cattle, I think there would have 
been some force ia this* objection. The 
special law would have superseded the Penal 
Code. But the prisoners are charged with 
a higher offence than- merely forcibly 
rescuing their cattle. They are charged with 
committing riot, and the conviction and 
sentence under Section 147 of the Penal 
Code is, therefore, right. 

The only remaining objection urged is 
that there may be some doubt as to whether 
the bone in the ciiowkeedar's wrist wns really 
broken, but this is a question of fact on 
which the Jury have decided. 

I reject this appeal, seeing no ground for 
interference in the conviction or sentence. 



He urges, first, 
gaily detained in 

a pound, and that no one was found in 
charjje of them, and, tharefore, the prisoners 
and their companions were at liberty to take 
pcissession of their own cattle. 

I agree with the Judge that it was im- 
material whether the cattle were properly 
pounded or not. They were in the possession 
of certain persons to whose charge they had 
been given on account of their trespassing, 
and those persons were public officers, viz, 
a pound-keeper and a chowkeedar. The 
former ran off when the prisoners and their 
party came up. The latter remained at his 
post, and received a severe beating, one of 



The 1 2th April 1864. 

Present : 

The Hon'ble G. Loch and W, S. Seton- 
Karr, Judges. 

Abetment of abdnetloa of a woman 
— Wronerfnl eonflnement. 

The Queen versus Ishwar Chandra Jogee 
and others. 

Miscellaneous Case. 

Convicted by Mr. W, Vlementson, Deputy 
Magistrate of Diamond Harbour^ of 
L 
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wrongfully co7i fining a woman and of 
abetment of abduction^ and sentenced 
separately for each of those offences, which 
conviction and sentence were upheld 
on appeal by Mr. F, L. Beaufort, Ses- 
sions Judge of the 24'Fergunnah8. 

The prisoners having been sentenced for abetment of 
abduction of a woman under Sections 109 and 498 of 
the Penal Code, and for wrongful confinement of her 
under Section 843, — Held that both sentences could 
not stand, and that, as the essence of the case was ab- 
d action, the prisorters, as abettors therein, should be 
punished for it alone. 

Seton-Karr, J. — The papers in ILis 
case were sent for by Mr. Justice Rnikes, 
in order to see wliether both sentences could 
stand in this case, viz, tbat for abetment 
of abduction under Sections 109 and 498, 
and that for wrongful confinement under 
Section 843. 

After reading the decisions and hearing 
the argumeuls of Counsel, I am of opinion 
that both sentences cannot stand. Tlie 
abduction and tlie concealment and deten- 
tion of the woman are both parts of the 
same offence, and should both be incloded 
under Section 498 of the Code. The judg- 
ments, on the face of them, do not show ihat 
there have been distinct olfences requiring 
separate punishments. 

But the learned Counsel asks the Court 
to strike out the conviction under Section 
498, in which the appeUnnts have been 
convicted as abettors of the act of abduc- 
tion, and he urges that, where two con- 
victions are recorded and one must fall, 
that in which the appellants are convicted 
as principals should stand, and that in 
which they are convicted as abettors should 
fall to the ground. 

I do not think that the law or the justice 
of the case requires this. This is, as it were, 
a speci ivl cr minal appeal on a dry point 
of law, in which it is only necessary for 
this Court to consider whether there is a 
1( gal conviction, and in which it is unde- 
sirable, for obvious reasons of public policy, to 
interfere with the amount of the sentences, 
except on pure legal grounds. 



There is ample evidence which satisfied 
both Courts as to the conviction for 
ulietment, and I would, therefore, coufiue 
the interference of this Court to a retluc- 
tion of the period of six months' imprison- 
ment given in excess for wrongful coufiae- 
ment. 

The essence of the case is, clearly, the 
abduction, and for that, as abettors therein, 
the appellants deserve puuishmeut. 

Loch, J, — I agree with Mr. Justice 
Seton-Karr in thinking that the extra six 
months should be remitted. The rest of 
the sentence should stand against all the 
prisoners. 



The 12th April 1864, 

Present : 

The Hon'ble G Loch and £ Jackson, 
Judges, 

Forgrery— Alteration of CoUeotorate 
Cl&ellaiin. 

The Queen versus Hurish Chunder Bose. 

Cofivicted by Mr. C, H, Campbell, Sessions 
Judge of Jessore, on a charge of forgery. 

A fhiudulent alteration of a Ck>llectorate ehellaan is 
a forgery of a document described in Section 467 of 
the Penal Coile. 

Loch, J.—'* ♦ ♦ ♦ 

Section 467 (of the Penal Code) enacts, 
among other things, that whoever forges n 
document, which purports to give au- 
thority to receive or deliver any money 
shall be punished, &c. Now, what is a 
chellaun such as is the subject of this case ? 
A Collectorate chellaun is a well kuowa 
document, and, as its name imports, it is a 
memorandum of the amount of Government 
revenue, which the party holding or offering 
it then proposes to pay in, and it is an autlior- 
ily for him to pay, and the Government 
officer to receive such revenue. It is pre- 
pared either bj the pnrty sending the money 
and is forwarded with it, or, as is more fre- 
quently the case, it is prepared by the party 
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who actually pays in the money under 
authority giren him, and who is generally the 
mock tear or agent of the landholder. It 
recites the number and name of the estate, 
the name of the intended proprietor, the 
kiet for which the revenue is due, and the 
sum then intended to be paid in, and it is 
signed by the party paying it in, either on 
his own account, or, if an agent, on the 
part of the owner who has remitted the 
money to him for that purpose. If it be 
coutended that in itself it is not any author- 
ity to receive or deliver money, but is 
simply a do.cument which, so long as it re- 
mains in the maker's hands, he may fashion 
as he pleases, add to or alter without com- 
mitting an offence, still there can be no 
doubt that, when once it has left his hands 
and been presented to the Collector, and 
compared in his office, and been marked and 
signed and registered by the Collector's 
officers appointed for that purpose, it be- 
comes an authority to the party to pay, and 
to the treasurer to receive, the Government 
revenue from him ; and if the party, after 
having presented that document, fraudulent- 
ly aiier auy part, or make apy new entry 
therein, thereby intending to commit fraud, 
he has, we think, committed a forgery of a 
document described in Section 467 of the 
Peual Code. If the chellaun were signed 
by the sender of the money, and the agent's 
duty consisted in merely paying in the 
money according to that chellaun, then 
. clearly that chellaun would be an authority 
for him to pay money, and any fraudulent 
alteration of that chellaun would be a for- 
gery of a document described under Section 
467. ♦ ♦ • # 



The 28th April 1864. 

Present : 

The Hon'ble G. Loch and E. Jackson, 
Judges, 

aigrlit of appeal (to ProBecutor)— 
DiBmissal of complaint. 

Reference under Section 434 of the Code 
of Criminal Procedure made by Mr. 
Malety the Sessions Judge of Beerbhoom, 

Messrs. Lyall and Co. versus Sam Mundle. 

In a case of dUmissal of complaint by a Deputy 
Maeistrate, it was held that a prosecutor had no right 
of appeal, but ought to have moved the Magistrate to 
procure, under Section 434 of the Code of Criminal 
Procedure, a revtftsal, by the High Court, of the order 

of dismissaL 

« 

Loch, JI—On the 23rd June the Deputy 
Magistrate, after hearing the evidence of 
three witnesses in support of the prosecu- 
tion taken in the presence of one of the 
defendants, held that the evidence was so 
discrepant as to be quite insuflScient to sus- 
tain the charge, and therefore he acquitted 
the accused without taking his examination, 
and dismissed the case. The judgment of 
the Deputy Magistral e has reference to the 
character of the evidence generally as 
regarded its sufficiency to support the 
charge, and not merely as regarded the 
criminality of the party then before the 
Court. He found that the evidence was 
altogether insufficient to sustain the charge. 
This being the case, it is manifest that such 
evidence would not be sufficient against any 
of the parties accused, and, if the prosecutor 
were allowed to carry on the case, it would 
be necessary for him to bring forward fresh 
evidence* But, instead of doing this, he 
preferred a local investigation which was 
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made at his reqaeati afid tlie result of this 
enquiry being as unsatisfactory as the other, 
the case was again dismissed. 

The question, however, is whether the 
prosecutor had any appeal in such a case. 
The Magistrate considers that ha had ; but 
I do not find that the Code of Proceduire 
gjTes a prosecutor whose case has been 
dismissed any right of appeal. If the^ Lower 
Court have acted erroneously, the prose- 
cutor may bring such error to the notice of 
the Magistrate, and the Magistrate may report 
the same for the orders of the High Court ; 
but I do not think that a prosecutor has any 
ight of appeal ; and, if this, be a correct 
view of the law, the Magistrate's order 
should be reversed. 

Jackson, J.— I think the Magistrate's 
order must be reversed.' The subordinate 
Magistrate has authority in a certain class 
of cases on certain Sections of the 
Procedure Code to dismiss a complaint. 
; No appeal lies from any such order. The 
ease before the Deputy Magistrate was 
of that description that he might have dis- 
missed it, and he • did dismiss it. He 
afterwards explained that he did not mean 
to dismiss it, but only to acquit the one 
accused who was under trial before him. 
Still the order he did pass, whatever he 
meant, was to dismiss the complaint. The 
Magistrate could not, after such an order, 
either hear an appeal from it or re-open the 
* ^ase as a new case befbro himself, without 
' first procuring the reversal of the order 



passed by the Deputy Magistrate by the 
High Court on the ground of illegality. 

This case shows how important it is that 
all Oflleers, exerci«itig Magisterial |>owera, 
should, in passing orders, use thephraseplogjr 
laid down in the Code. 



The 29th April 1864. 

Freseni : 

The Hon'ble C. Steer and F. A. B. Glom, 
Judges, 

The Queen versus Ram Sahoy Bhur and 
others. 

Committed ^t/ Mr. fV. P. Reillyy Deputy 
Magistrate of Sewan^ and tried btf Mr. 
TV. H, Brodhurst, Sessions Judge of 
Sarun, on a charge of murder. 

Iq a case of murder committed in a drunken tquabble, 
it was held that vohmtary drunkenness, though it did 
not palliate any offeqce, might be taken Into accounl 
as throY^ing light on the question of inttntioo* 

Glover^ J. — The Sessions Judge has cod- 
victed all these prisoners of '' murder,'^ and 
sentenced them to transportation for life. 

It appears from the record that the pri- 
sonera Nos. 1, 2, 8, and % and the deceased 
went one morning to a grog shop, and speut 
the entire day drinkiug. At suuset tln^, 
set <}ut in an intoxicated state to retain 
home, and on the road fell to quarrelling. 
The evidence shows that Ram Salioy, pn* 
souer Mo. 1; and the deceived begau die 



Digitized by 



Googk 



1864] 



CRIMINAL RULINGS. 



25 



squabble by first abusing, and afterwards strik- 
ing each other with lattees ; but the quarrel 
soon became genoraly and the deceased was 
attacked by all the prisoDers and knocked 
down. He died the next morning, the 
cause of death f according to the native 
doctor) being rupture of the spleen. 

Now, admitting all these fgcts, I do not 
think that the prisoner's crime amounts to 
murder. Voluntary drunkenness does not, 
of course, palliate any offence, but it is gener- 
ally taken into account as throwing light 
on the question of intention, and it can hard- 
ly, I think, be contended that there was any 
" intention to kill" in the present case ; nor 
do I consider that, where all parties to a fight 
are intoxicated, the question of undue ad- 
vantage can arise. In this case there seems 
to have been a sudden and general squabble, 
and a "sudden fight," originated by Ram 
Suhoy and the deceased himself, in which 
eventually the other prisoners themselves 
heated by drinking took part. 

I would convict the prisoners of culpable 
homicide not amounting to murder, and sen- 
tence them each to seven years' rigorous 
imprisonment. 

Steer, J.— I quite agree with Mr. Justice 
Glover that the offence of the prisoners does 
not amount to murder, and the sentence of 
seven years which he proposes is quite an ade- 
quate measure of punishment for the nature of 
the offence established against the prison- 
ers. 



The 29th April 1864. 

Present : 

The Hon-ble G. Loch and C. Steer, Judges, 

Cbeating*. 
The Queen versus Raj Coomar Banerjee. 

Tried hy Mr. W. T. Tucker, Sessions 
Judge of Backergunge, on a charge of 
cheating. 

To intluce a son to pay his father's debts, by acting 
merely on his fear of consequences to his father, is not 
cheating. To describe those consequences to be more 
serious than in fact they were likely to be, may be to 
deceive, but is not cheating if done without any fraudu- 
lent or dishonest intention. 

Lochy J, — I THINK this conviction cannot 
stand. The facts may be accepted ; but, ad- 
mitting them, I do not think the prisoner 
can be convicted of cheating. It appears 
that Aluk Chunder Banerjee, witness No. 1, 
had been employed as a tehsildar by Mr. 
Morrell on tho recommendation of the pri- 
soner Rnj Coomar Banerjee. It is not 
shown that Raj Coomar became surety for 
him. 

Aluk Chunder appears to have defaulted, 
and to have been laid hold of by Morrell ; 
and his friend and relative Raj Coomar 
was probably also told to exert himself to 
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recover what was due from the defaulter. 
For this purpose he visited Umbica Churn, 
the SOD of the defaulter^ and pressed upon 
him the necessity of paying up, and to rouse 
his filial zeal, probably added one or two 
dreadful suggestions of what might be done 
by Morrell, should the son fail to produce 
the money ; and it was under this pressure, 
I think, that the money was obtained by 
the prisoner, not for himself, but to make 
good the amount of the defalcation. It 
was perhaps not the most legal method 
of realizing the money, and the prisoner 
probably stated the truth with exaggera- 
tions ; but he had not, in my opinion, an in* 
tention of cheating the prosecutor out of 
his money. I would reverse the sentence 
and release the prisoner. 



Steer, J. — I think that there can be no 
reason to doubt the evidence for the pro- 
secution which states that Aiuk Chunder 
was in a state of restraint under, or by 
orders of, Mr. Morrell. Nor is there any 
reason to doubt that Mr. Morrell claimed 
to have money due to him from Aluk Chun- 
der, and that he was detained pending the 
settlement of this matter. 



him a sum nearly corresponding to hit 
father's defalcations to Mr. Morrell. 

The question is whether the money ob- 
tained under the above desoribed circam- 
stances can be said to have been obtained 
by means which the law deBignates under 
the term *' cheating"? 

To induce a son to pay his father's debts, 
by acting merety on his fear of conseqneneet 
to his father, does not seem to me to 
come within the definition of the crime of 
cheating. If the father did embezzle any 
money from Mr. Morrell, his master, there is 
no doubt that the consequences to him might 
have been serious. To describe them to be 
more serious than in fact they were likely 
to be, may be to deceive ; but if a fraudulent 
or dishonest design, which is an essential 
element of the crime of cheating, is not 
apparent in the person deceiving, he does 
not cheat. Raj Coomar, in prevailing on Um- 
bica to pay his father's debt, may -have 
acted with ^the best of motives. He may 
have argued that it is better to get the 
son to pay the debt, than that matters with 
the father be pushed to extremities and 
he be put to jail. 



While Aluck Chunder was detained at 
Surrulenh, Raj Chunder, a relative of his, 
went, with or without Mr. Morrell's author- 
ity, to his son Umbica, to whom, represent- 
ing the trouble his father was in, and pro- 
bably exaggerating the likely consequences 
of it, induced Umbica to raise and to pay 



He may have worked upon the fears of 
the son by purposely describing the conse- 
quences of non-payment as much greater 
than he kuew them to be, but it was not 
with any fraudulent or dishonest intent^ and 
therefore he did not cheat. 

I agree that the offence is not made oat, 
and the prisoner must be released. 
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The 2nd May J 864. 
Present : 

The Hon'ble G. Loch mid F. A. Glover, 
Judges, 

asurder— Seetlon 380 Code of Oriml* 
nal Propedare— Sentenoe— Mitigra- 
tioxu 

Queen versus Dahee and others. 

Seeiion 880 of the Code of CrimiDal Procedure does 
not authorize a Sessions Judge to sentence a prisoner 
eonvicted of murder to anything Icks than transporta- 
tion for life, but only requires the Judge, if he sentence 
such prisoner to transportation for life instead of capital- 
ly, to assign his reasons for so doing. If there are 
circumstances which render expedient or advisable a 
mitigation of the sentence required by the law to be 
passed in such cases, the Judge may record those c*r> 
cnmstances and submit them for the consideratian of the 
Government, and the Government may, under Section 
54, act as to it seems proper. 

Loch, t/.— The order of the Deputy Com- 
missioner in this case is contrary to law. The 
punishment for murder is, under Section 302 
of the Penal Code, death or transportation for 
life. The Judge trying the case is bound to 
puss sentence either of death, which sentence 
requires the confirraatiou of the High Court 
before beinjx carried out, or of trausportniion 
for life. If the Judge sentence the prisoner 
10 the minor punishment, he must assign 
his reasons for so doing in the montiilj 
statement submitted to the High Court, as 
prescribed by Section 380 of the Criminal 
Procedure Code. The meaning put upon 
that Section by the Deputy Commissioner is 
not correct. It does not auiliorize a Ses- 
sions Judge to sentence a prisoner cunvicied 
of murder to anything less than transport- 
ation for life ; but if a prisoner he convicted of 
murder, and the Judge, instead of senteucint; 
him capitally, sentence him to transportation 
for life, it requires the Judge to explain 
his reasons for so doing. If there are cir- 
cumstances which render a mitigation of 
the sentence required by the law to be pass- 
ed in such oases expedient or advisable, the 
Judge may record those circumstances, and 
submit them for the consideration of Gov- 
ernment, and the Government, under the 
provisions of Section 54 of the Code of 
Criminal Procedure, may act as to it seems 
proper. 



1 would, under the provioioud of Section 
405 of the Code of Criminal Procedure, 
quash the sentence as illegul, and puss a 
sen^tence of transportation for life upon tiie 
prisoner, leaving the Judge or rhe prisoners 
to follow the course indicated above for a 
mitigation of the sentence. 

Glover, J. — I (jonour with Mr. Justice 
Loch in quashing the Judge's seurence uuil 
in passing one of transportation for lifu on 
all the prisoners. 



The 2od May 1864. 

Present : 

The Hou'ble G. Loch, 0. Steer, and F. A. 
Glover, Judges. 

Daoolty— Seceiviner stolen property. 

Criminal Appellate Jurisdiction. 

Bhyrub Seal and Koobeer Chung, 
Appellants. 

A person convicted of and sentenced for dacotty, cannot 
also be convicted of and sentenced for receiving or re- 
taining the stolen property thereby acquired (Loch, J. 
dissenting.) 

Steer, J. — Bhtbub confessed the ducoity, 
and there is other very good circumstantial 
evidence against him. 

There is also good evidence against Koo- 
beer on the charge on which he has been 
convicted. 

The Judge convicts Bhyrub of dncoity, 
and sentences him to 10 yerirs* rransportation; 
and he further convicts him of the offence of 
receiving stolen pioperty, and sentences him 
to rigorous imprisoumoni f*>r 3 years, which 
sentence is to have effect after the term of the 
transportation. 

Eoheer has been coi^iricted of the offence 
of receiving stolen property and sentenced to 
5 years* rigorous imprisonment. With the 
conviction and sentence of this prisoner, I 
would not interfere. 

As regards Bhyrub, he has been wrongly 
ooBvicted and sentenced on the second couut, 
as the property with the guilty receipt of 
which he is charged was acquired by the 
dacoity, and the receipt was part of tlie 
offence of dacoity, and not a separate offenc(». 
I think, therefore, that the separate sentence 
for the charge of receiving stolen property 
should be struck out, and the sentence of 10 
years' iransportaliou ojily be allowed to stuud. 
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Loch, J, — In this case tliere cnn, I think. 
l>e no doubt that the pri«oner Bhyriib hna 
Weu rightly convicted on two counts. The 
retaining the stolon property in this case is 
a (iistini't offence fron\ the dacoily by which 
it w;iM Hoqiiircd. Some time elapsed nfter tlie 
daroity, before the prisoner and his compani- 
ons were apprehended wiih the baor of 
rupees. Thpy appear to have concealed it 
at first on or near the spot where the da^'oity 
orcuiKMl. Tliey then look it in a boat ro 
ano»!i»?r plaoo and buried it there, and it was 
while tliey were making o^^ after having 
inaikcd the place of concealment with a 
bun^boo, that they were ca|)tured. I would 
not interfere with this conviction or the 
sentence passed on Bliyrub. 

(i lover ^ J. — It appears to me that the 
wording of Section 412 of the Penal Code, 
under which the prisonnr Bliyrub has been 
convicted on the second couot, refers unmis- 

takeably to persons other than the actual da- 
coir^, or what comes to the same thing, other 
than the persons proved to have been engaged 
in thedacoity ; and that, where a prisoner can 
be convicted of the crime of dacoity, he cannot 
be punished in the same breath for knowingly 
receiving or retaining the property thereby 
acqiired. The intention of the Legislature 
in adding a second count to all charges of 
theft, robbery, &c., was to prevent a orimi- 
uiil escaping when the evidence against him, 
as to the actual robbery or theft, was not clear 
enough for conviction ; but it did not (ns I 
understand it) contemplate punishing, quoad 
the same offence, tho thief as the receiver 
also, when the parties were the same, as in 
the casi* of a dacoit carrying off and retaining 
his plunder. The one comprehends the other, 
unless under special circumstances. In thiQ 
cuae the possession of the bag of rupees 
appears to have been continuous on the part or 
Bhyrui) from the time of the dacoity until \\i 
was arrested almost immediately after cnn-* 
oealing the money (for thd second thne) iii 
rtjc water, and I therefore concur with Mr; 
Justice Steer that his ret^iining the property 
must be considered as part of, and compre- 
hended in, the original crime by which he 
obttiiued it. 



The 3rd May lt^64. 

PreseM : 

The Hon'bie G. Loch and E. Jaoksoo, 
Judges. 

Xiand Disputes. 

Criminal JurisiHctioQ. 

Case refer retl uf»der Section 434 Act XXV 
of 1861, and Oircolar Order No. 187, 
dated the 15ih July L8(»3. 

Ramdyal and others, 

versus 

^Chinta Moonee and others. 

Where there was a dispute as to the actual pntoMsioo 
of land, not between two co-proprietors, but betvMa 
rival ryots, — Hbli> that, instead of att^ichio^ tiie whfih 
esute under Sectioa A 19 of the ()o<l6 of Criiaioal Proce- 
dure*, the Nf agistrate ought to hare settle'i the dispa^ 
as between the ryots. 

Lochf J. — It appears to me that the Magii- 

trate has unconsciously gone into the question 

of right, while he imagined hinciself to bti kenp- 

ing clear of it. The dispute appears to have 

arisen from the proprietor of one moiety of 

the estate givmg leases to ryots to oultivHte 

; hkud wtihout the consent />f the proprietor of 

j the other moiety ^ who, of coarse, would uot 

' acknowleilge their right to hold the Uixls 

j unless they attorned to him. As the propert? 

I is held ijmali, the one proprietor had no legal 

I authority to act in this manner without Ike 

; consent ot* the other ; hut that was not tht) 

: question before lh>* Magistrate. The ca<^ 

! appears to have arisen ia this way. The 

cultivators stated that their occupancy wm 

disturbed. The question for the Magistrate 

ro determine was whether the coroplniuaoa 

were or were not in occupancy. If they 

proved occupancy, that was a suffioieot 

ground for the M/igistrate keeping tlieoi in 

possesition from whomsoever they borrowed 

their title. Section 318 of the Code of 

Criminal Procedure is as applicable to €»««• 

of this kind as to that of proprietors. Tlie 

Magistrate, however, seems to have slewed 

the element of right to interfere. He «»^ 

that one proprietor had no right to st^t 

without the consent of the other, and he ^^ 

what might hare occurred, the possibility 

of a breach of the peace if something w«w 

not done to settle the dispute, and he tlw^ 

fore mrtdo the proprietors parties to the ww^ 

As, however, the property was copfawedly 
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ijmnli, it Was tmpossilile to accept separate 
and independent possession exoept here and 
there, as for exnmple, of a house or garden 
or orchard ; and, of course, no satisfactory 
conclusion could be come to, on the point of 
possession. Had he confined itis attention to 
titecase of thn ryois, he would, though per- 
haps by a tedious process, have been enabled 
io determine the fact of their possession, 
and might have forbidden all interference 
with them till the disputes o? the parties 
wttre disposed of in the Civil Court, at the 
same time leavint; ihe proprietors the option 
of realizing tlieir rents which they might do 
for use and occupation even when kubooleuts 
hiid not been given. 

But I believe the proper course to be taken 
in such a case is that prescribed by Sections 
26 and 27 of Regulation V of 1812, modi- 
fied by Regulation V of 1827. It is the 
only method of mooting such ft case as this, 
ond the action of those Sections of the law 
in not confined, as the Magistrate seems to 
think, to disputes regarding appropriation of 
rents. The words are very large. — •* Incon- 
•* venienre to the public and injury to private 
'* rights having been experienced in certain 
" cases from disputes subsisting among the 
'* proprietors of joint undivided estates, 
" whenever sufficient cause shall be shown 
** by the Revenue Authorities or by any of 
'* the individuals holding an interest in such 
" estate for the interposition of the Courts of 
''Judicature, it shall be competent &c., &c.'* 
The word used is ** disputes," a large enough 
word, — disputes productive either of inconve- 
nience to the public, or injuries to private in- 
terests. In this case the latter will undoubted- 
ly sutfer. The proper course is for the 
Magistrate to apply to the Collector to move 
the Court, and with the sanction of the Judge 
to appoint a Manager. Where an estate is 
held ** ijmali,** and the proprietors are con- 
fessedly in possession, the provisions of Sec- 
tion 318 of the Code of Criminal Procedure 
are evidently inapplicable ; and I think the 
Magistrate's order attaching the property 
should be set aside, and he be directed to pro- 
ceed under Regulation V. 1812, as proposed 
by the Judge. 

Jackson, «/.-*-The question at present 
brtfoi-e this Court is, whetlier the order of the 
Magistrate, passed under Section 318 of the 
Criminal Procedure Code, is legal ? The 
Magistrate states that he was satisfied that 
disputes likely to lead to a breach of the 
peace existed concerning certain lands in 
Mouzuh Serampore. He recorded the 
.^rounds which led him to this belief, and he 



called upon ail parties concerned in the 
dispute to attend and give in written state* 
ments of their claim as respects the fact of 
actual possession of the land in dispute. 
But his subsequent proceedings seem to be 
erroneous. The real disputants, as regards 
the actual possession of the lands, were not 
the zemindars, but the ryots. The zemin- 
dars and their representatives for the time 
being were Mussamut Thorba, owner of 8 
annas share, and Mr. Park, owner of 8 
annas share, the shares being held undivided 
and ijmali. Mr. Park had in the pre- 
vious year been farmer of the whole estate, 
and, as such, the ryots in possession had cul- 
tivated indigo for him. Mr. Park, at the 
time these disputes arose, was farmer only 
of an 8 annas share, and the ryots refused to 
cultivate indigo any longer. He conse- 
quently introduced other ryots from other 
villages and gave them pottahs for his 8 
annas share, and these ryots are said to have 
interfered with the land in the possession of 
the former ryots. At least the former ryots 
complained to that effect, while the new 
ryot« asserted that the lands of which they 
had l>een granted pottahs were waste and 
previously uncultivated lands. The Magis- 
trate should, on this case, have decided the 
dispute as between the old and tbe new 
ryotp, and the determination of the question 
would have depended mostly on the fact 
whether the lands were those of the former 
ryots included in their jummas, and therefore 
in their possession, whether uncultivated or 
not, or whether they were waste lands not 
included in those jummas. In the former 
case, the old ryots should hare been retained 
in possession. In the latter, the new ryota 
might be kept in possession. 

But the Magistrate, instead of deciding the 
dispute as between the ryots, went into the 
question of the right of Mr. Park to give 
pottahs of 8 annas share of the land without 
the concurrence of the owner of the remain- 
ing 8 annas shareholder. He seems to have 
thought that a dispute, as regards posses- 
sion, existed between the two shareholders, 
whereas tke dispute between them was wholly 
as regards their rights, and was not in 
any way on the point of possession. Being 
unable to decide this question of right, he 
attached the whole estate under Section 319. 
Here, in my opinion, he was altogether 
wrong. Had he decided the dispute as 
between one of the old ryots and one of the 
new ryots, there would probably have been 
an end of all further contention ; or if it 
continued, there would have been no difficul« 
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tj in caiTjing on the decision to the cases of 
all the ryots. 

The Mngistrafe might also, if he wns 
sntisfied thnt the provision of Regulation V 
of 1812, Section 26, ought to he brought 
into force, have applied to the Collector to 
move the Judge to attach the estate. But 
this course appears to me to have heen unne- 
cessary in this case. The Magistrate had the 
power to settle the disputes hot ween the 
ryots, hut did not exercise those powers. 
The orders which he did pass are illegal. 
In concurrence with Mr. Justice Loch, I 
reverse those orders. 

The Magistrate can either act under Sec- 
tion 318 of the Procedure Code as between 
the ryots, or move the Collector to apply to 
the Judge under Regulation V of 1812, 
Section 26, as he may consider proper. But 
1 do not see how the attachment of the 
riorlits of the proprietors can settle the 
disputes between the ryots. 



The 3rd May 1864. 

Present : 

The Hon'ble G. Loch and E. Jackdon, 
Judges, 

Daooity with Bfarder— Transporta- 
tion — Zmprisonment. 

Criminal Referred Jurisdiction. 

Queen versus Rughoo and others. 

Convicted hy the Judicial Commissioner of 
Chota Nagpore of murder and dacoity. 

If ft person concerned in a dacoity nnintentionally 
commits murder, he is liable to punishment under 
Section 398 of the Penal Code, but he cannot be 
separately convicted of murder under Section 802, and 
of committing dacoity under Section 895. 

Whero the law ^ives the alternative punishments of 
death, transportation for life, and rigonms imprisonment 
exten<Ung to 10 years, a sentence of 14 years' trans- 
portation is illegal. If the Judge thinks it proper to 
pass a sentence of transportation short of life, he should 
pass a sentcmce of imprisonment for the term fixed 
by law, and then, under Section 69, change it to 
transportation for that period. 

Lochf J. — The reference in this case has 
been made to the Court with respect to the 
prisoner Rughoo, No. 2, whom the Judicial 
Commissioner has sentenced capitally. 

The prisoner Rughoo and eight others 
•were concerned in robbing from the person, 
attended with severe hurt to tAVo of the 
parties robbed, and death to the third. 



There appears to have been some confu- 
sion in framing the charges against tliem. 
All the prisoners should have been charged 
u nder Section 396 of the Peual Code ; 
whereas Guntoo, No. 1, and Ru};hoo, No. 2, 
were charged under Sections 002, 326, 395, 
and 397, while the other prisoners were 
charged under Sections 395 and 396. 

The Judicial Commissioner very properly 
amended tiie rliarge agi^inst Guntoo and 
Rughoo, and brought them under Sectioa 
396. 

The case is simply this. Three persons, 
Sobha, Seo Churn, and HuiTy, were re- 
turning in the evening from the bazaar, 
wliere they had been to sell vegetable mid 
other produce, when they were attacked on 
the banks of the Pomnapnni by a gang of 
10 or 12 robherd, * wlio, after beating there 
severely, robbed them of all the little 
property they had, and made off without 
havinjT been identified. From the effects of 
this beating, Hurry is said to liave died. 

The Police ascertained that the prisoners 
had been seen together about the time of the 
robbery, and apprehendtnl Guntoo, Huikooi, 
and Hugroo who confessed, delivered up 
their share of the plundered property 
consisting of money and clothes, and im- 
plicated the other prisoners, who, when 
apprehended, also confessed and produced 
property. The prisoners repeated their 
confessions to the Magistrate, and these 
confessions are now used as evideuce against 
them. 

The Judicial Commissioner, in concurrence 
with the Assessors, convicts the priioner 
Rughoo on counts 1 and 3, viz. wilful murder 
under Section 302, and committing dacoity 
under Section 395. He convicts him on 
the former count, because Rughoo, in his 
confession, admits that he struck the deceas- 
ed. In this case, however, there was no 
intention to commit murder. It mny be said 
that the offence comes under Clause 3 Sec- 
tion 300 of the Penal Code ; but we bare 
no evidence as to the real nature of the woundi. 
The Civil Surgeon, after describing the 
wounds, says that the deceased was suffering 
from eijsipelas of the head and face which 
had, no doubt,arisen from the injuries lie bad 
received ; but we are not clearly iufornied 
whether the wounds were of such a character 
that, in the absence of disease, they would, 
in the ordinary course of nature, have proved 
fatal. We think the prisoner should have 
been convicted imder Section 396, and we 
convict him accordingly ; but not consider- 
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iog that this is a case which calls for the 
extreme punishment of the law, we seuteDce 
him to be transported for life. 

From the report of the Judicial Commis^ 
sioner before us, it appears that, of the other 
prisoners, he has sentenced three to trans- 
portation for life, and five to transportation 
for 1 4 years. 

The Court point out to the Judicial Com- 
missioner that the law gives the alternative 
punishments, viz. death or transportation 
for life or rigorous imprisonment which may 
extend to 10 years. Should the Judicial 
Commissioner think it proper tu seuteuce 
the prisoners to transportation for a period 
short of life, he should sentence them to 
imprisonment fwr the term fixed by the law 
for the particular offence, aud should then, 
under the provisions of Section 59, direct 
that the piisouers be transported for that 
period. The sentence of 14 years' trans- 
portation is illegal, and the Courts according- 
ly, reduce it to 10 years. 



The 11th May 1864.- 

Present : 

The Hon'ble E. Jackson, Judge. 

Tbeft in a buUdlngr— BoaBe-breakiti|r 
by ni^rbt witli Intent to oonmilt 
tbeft. 

Queen versus Tincouree. 

Convicted by the Sessions Judge of Dacca 
of theft in a building, 

A person mar be convicted of theft in a building and 
ef houae-breaking by night With intent to commit 
th€^t, though, if the Judge eonsiders the puniahment for 
the firbt tuJSicieut, he need not award any additional 
sentence for the second. 

Thb prisoner was committed to the Sessions 
chtirged with two offences : first y theft in 
a building under Section 380 of the Penal 
Code ; aud, secondly^ house-breakiug by 
nigiit with intent to commit theft under 
Section 457 of the Penal Code. The Ses- 
sions Judge and the Assessors have found 
the prisoner guilty of the first, which is the 
lesser offence ; but no opinion is recorded as 
to his guilt on the second offenee, which is 
tar the more serious of the two. The J udge 
should hare recorded a finding and judgmeut 
on the aacond offence charged as well as 
on the first \ though if he considered seven 
years* trausportatiou asufftoieat sentence, he 
need not have awarded any additional sen- 
tence on the second charge. 

The prisoner's guilt on both charges is 
quite clear on ths evidence^ and his appeal 
is rejected. 



The 12th May 1864. 

Present : 

The Hon'ble W. S. Seton-Karr and F. A. 
Glover, Judges. 

Marder— Orlevous Bart. 

Q'leeii versus Mahomed Hossein. 

Convicted by the Sessions Judge of Backer^ 

gunge of murder. 

In order to convict a person of murder arising out of 
grievous hurt, it is^indispeiisable that the death shouM be 
clearly and directly connected with the act of violence. 

Glover^ J, — I do not think that this con- 
viction can stand. That the prisoner 
wounded tlie deceased Omed AUee with a 
dao is satisfuctorily proved ; but tliere is 
nothing beyoud conjecture to show that 
death resulted from the injuries then caused. 
The wound was inflicted in September, 
whereas the deceased did not die till the 
following February — two months and a half 
or thereabouts after ; and in the meantime, 
he absconded from the hospital, where ho 
was undergoing medical treatment, and made 
his way home. 

I admit that his having so refused medical 
treatment would not alter the culpability of 
the party wounding him if death could be 
clearly traced to the injury inflicted, but 
there is no proof that it was so. The Civil 
Assistant Surgeon states that the wound 
was the probable canse of death ; but as the 
body was much decomposed when he exa- 
mined it, he could not state of what positive 
disease the deceased died ; whilst the fact of 
so long a time having elapsed between the 
wounding aud the death, and that the de- 
ceased was so far from being enfeebled by 
his injuries as to be able to abscond from the 
hospital, would seem to poiut to some other 
intervening cause. 

In a case like this, it is indispensable that 
the death should be clearly connected with 
the act of violence, " not merely by a chain 
of causes aud effects, but by such direct in- 
fluence as is calculated to produce the effect 
without the intervention of any considerable 
change of circumstances." 

I am not satisfied, therefore, that the de- 
ceased's death was the direct result of the 
blow inflicted on him by the prisoner, and 1 
would annul the conviction of murder, sen- 
tencing tlie prisoner on the third count, for 
'* voluntarily causing grievous hurt,'' &c., to 
seven yeai's' rigorous imprisonment. 

Seton-Karr, J.— Tlie petition of appeal 
is, to a certain extent, correct in stating that 
the Judge's decision should begin by i^tating 
the case for the prosecution aud as against 



Digitized by 



Googk 



32 



CBIHISAL ftOLmOS. 



[Mv 



the prisoner, before Btating wliat the pri- 
soDer's defence was, or how it hud failed. 

Nevertheless, on looking nt the evidence, 
I consider it fully proved that the prisoner 
wounded the deceased severely, after the 
prisoner hnd gone to the house of a widow 
under circumstances which raise a suspicion 
that he went there for an improper purpose, 
and was, no doubt, when he found the house 
surrounded ready for mischief. 

I concur with Mr. Justice Glover in think- 
ing that the conviction should be for grievous 
hurt, as the death is not shewn to be so di- 
rectly owing to the wounds as it ought to 
be shewn. 

The sentence should, therefore, be reduced 
to seven years' rigorous imprisonment. 



The 19th May 18G4. 

Pre$ent : 

The Hon'ble W. S. Seton-Karr and E. 
Jackson, Judges, 

Witnesses (Szamlnation of). 

Queen versus Charroo and another. 

Convicted by the Sessions Judge of Backer- 
gunge of voluntarily giving false evi* 
dence, with intent to procure a conviction 
of an offence, 

A Sessions Jadge must form his opinion on the 
evidence taken before him, and cannot act on depositions 
recorded before his predecessor. If the Judge who 
recorded some of the depositions of the witnesses on a 
Sessions trial, is obliged to leave the district before he can 
conclude the trial, his saocessor must re-oooimence the 
trial de novo, 

Jackson^ J, — I find that the Sessions 
Judge who convicted the prisoners and pass- 
ed sentence upoa them, did not hear the 
evidence of tlie greater portion of the 
witnesses. The trial was commenced by 
Mr. Buckle as Sessions Judge on the 28ih 
December. He examined nearly all the 
witnesses for the prosecution. But import- 
ant witnesses were absent, and he deferred 
the trial for their attendance. In the mean- 
while he left the district, and Mr. Tucker, 
the new Sessions Judge, recorded the evi- 
dence of the remaining witnesses on the 
Idth January, and convicted the prisoners. 

I am of opinion that such a trial is in- 
formal and illegal, and that the conviction 
mast be quughed and a fresh legal trial held. 



There is ua direct rale laid down iu the 
Code of Criminal Procedure for such « 
contingency as here occurred. But there 
oan be no doubt that the Sessions Jiid^o 
must form his opinion on the evidenoe takeo 
before him, and cannot act on depositions i^ 
corded before his predecessor. If the Judge 
who recorded some of the depositions of the 
witnesses on a Sessions trial is obliged to 
leave the district before he oan conclude the 
trial, his sucoessor must re-commence tlie 
trial de novo, 

I would also add that I have considered 
the evidence as recorded against the pri- 
soners and am far from satisfied that the 
prisoner's guilt is sufficiently proved. I re- 
murk that many of the witnesses who depose 
to Charroo*8 presence at the execution of the 
disputed deed of sale admit that they bad 
never seen him previous to that date. I 
sliould hesitate very much to accept their 
evidence as good against him. I also remark 
that no enquiiy has been made as regards the 
delivery of the title deeds, namely, the dakhii- 
las, upon wjiich there is direct issue joined be- 
tween the purchaser and the prisoner Charroo, 
the former asserting that he received them, 
and the latter that he still holds them. The 
question as to whether possession was given 
under the deed is also important in ascer- 
taining the genuineness of the document 
It is stated that Ashgur, one of Charroo'a 
co-sharers, had previously dispossessed Char* 
roo of his share. This point has not beea 
looked to. 

Looking solely to the evidence recorded 
I would acquit the prisoner ; but if another 
Judge is of opinion that a fresh trial should 
he held, orders can be passed to that 
effect. 

Seton-Karr, J. — On the whole I am of 
opinion that there ought to be a new trial 
before the present Judge. There is ample 
evidence to go to a Jury, or to A^ssessors, and, 
as my colleague justly remarks, several 
rather material points have not been euqulr- 
ed into. 

I do not see why Mr. Baokle left the dii* 
triot without finishing tliis trial. The delaj 
between the 2Rth of December and the 13th 
January was not great, and ho mighi very 
well have waited for the additional evideace 
which he had sent for. 

The proceedings should be quashed, and a 
new trial be held de novo. If the Jud^e 
convicts, he will, of course, consider the 
period of imprisonment already under^^oBd. 
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Tlie 3rd June 1804. 

Present : 

The Hoii'ble E. Jackson and F. A. Glover, 
Judges* 

3iuiunon8 (Xssue Qf). 

.Miscellaneous Case. 

Iluronath Roy, Petitioner . 

A coniplaiiiaQt's deposition. must ahow ^omc groundg 
for proceeding before a Magistrate can legally issue a 
8iimnM>iis. 

Jackson, J. — TuE question raised before 
us on this application is as to llie legality of 
the i<J8ue of a summons on the applicant 
Huronath Boy by the Joint Magistrate of 
the 24-Perguunahs. The application was at 
first made before Mr. Justice Loch, who, 
under Section 431 of the Procedure Code, 
sent foi' the papers ; and we are now asked, 
«udei* S<;ctioa 404 of the Code, to declare 
the issue of the auoiuious on the applicant 
illegal. 

We think that tiie Joint Magistrate had 
no sufficient ground for proceeding aguiust 
HuroQuth Roy <m the written complaint pre- 
ferred by Baboo Prannath Roy Chowdhry, 
or on the examination of his mooktear 
Faqueer Chand. Looking at that complaint 
as one tken and there instituted by Baboo 
Prannath Eoy Cliowdhry for the first time, 
— and the greater portion of it was certainly 
then for the first time preferred, though a 
portion of it may have already formed the 
subject of enquiry before tho Joint Magis- 
tral©, it was necessary uader the law, Sec- 



tion 66 of the Procedure Code, that tlio 
compUioant shall be e3;.amiued upon 
solemn affirmstion to tlie facts of that com- 
plaint. The Baboo, it may be because 1^ 
could not speak to the facts of the complaint 
ID person, appointed a mooktear to act for 
him. His examination was taken ; but it 
does not appear from that examination that 
he is acquainted with any of the facts on 
which the charge is based. He deposed to 
nothing which was withiu his own know- 
ledge ; and there is not iu his application 
any ground of proceeding whatevei* against 
the petitioner Huronath Roy. The issue of 
summons against him is consequently ill^ak 
This Court would not, if there was the very 
slightest' ground for proceeding, interfere 
with a Magistrate's order in issuinghia sum- 
mons ; bnt the complainant*s deposition must 
show some grounds. It is not sufficient tht^ 
a complainant deposes that he believes cer^ 
tain persons have oommitted theft or forgeiy, 
to enable a Magistrate to issue a sumuvons 
against th^m. The complainant must show 
that he has some grounds for that belief. A9 
a general rule, it remains with the Magistrate 
to decide whether the grounds fo** proceeding 
under Section 67 of the Code of Criminal 
Pix>cedure are sufficient. In this case, how- 
ever, we are clearly of opinion that there 
were not in the complainant's petition or his 
witness's deposition any ground whatever 
for proceeding against Huronath Roy. 

It is suggested by the Counsel for the 
complainant that the Joint Magistrate may 
have acted under Section 68 of the Procc 
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dure Code on the iDformntion which cftme 
to his knowledge from other enquiries which 
he had instituted nndei* the direction of the 
Civil Court 

We think that if the Magistrate had had 
ground for proceeding against Hurouath Roy 
on those enquiries, he would have issued }iis 
summons in them. But he appareiutly could 
obtain no evidence and no ground for pro- 
ceeding against Huronath lloj in that en- 
quiry. He did not close thase enquiries, 
and he appears to have passed no written 
order as to. whether he should continue the 
enquiry or not. The record of that enqqiry 
is distinct from the record of tlie complaint 
preferred by Baboo Prannath Roy Chow- 
dhry. The soinmouft was not issued in that 
enquiry, but on the separate complaint of 
Baboo Prannath Eoy Chowdhry, which ii>- 
cluded several charges upon which U^e 
Magistrate bad not been directed by the 
Civil Court to make any enquh-y, but which 
were put forward for the first time iu this 
complaint of Baboo Prannath Roy Chow- 
dhry. We are from all these facts confirmed 
in our opinion that the summons, which it is 
now sought to have set aside as illegal, was 
issued under Section 67 of the Procedure 
Code on the complaint of Baboo Prannath 
Roy Chowdhry, and on tlie examination of 
his mooktear ; and as that examination does 
not contain any ground whatever for pro- 
ceeding against Huronath Hoy, we are of 
opinion that the issue of such summons was 
illegaL 



The day fixed for the attendance of 
Huronath Roy on the summons having passed 
by, it is sufficient that we should declare oar 
opinion on the point. The Magistrate, be- 
fore issuing any fresh summons on the parties 
charged by Baboo Prannath Roy Chowdhry, 
will examine him, or any person whom be 
may designate as acquainted with the facts, 
as to the grounds on which he prefers his 
charge, and will not issue summons unless, at 

least, some sufficient grounds are shewn for 
proceeding. 

We would add that even the order of the 
Civil Court contained no ground for proceed- 
ing against any particular person ; but it was 
left to the Magistrate to make enquiries and 
to act against any person against whom he 
should have grounds for proceeding. 

Mr. Newmarch, at the close of the case, 
expressed an opinion that this decision would 
be a great hindrance to the arrest of offend- 
ers, and that a Magistrate ought to be able 
to issue a summons on a mere charge with- 
out making any previous enquiry. 

But the law is imperative. The Magis- 
trate must examine the complainant in the 
same manner, as if he were a witness, on 
solemn affirmation. He must, therefore, exa- 
mine him on facts which are within his 
personal knowledge, and he can only issue a 
summons if there are sufficient grounds for 
proceeding. He may also act without any 
complaint, if he has knowledge of an offence 
having been committed ; but that is not the 
case here* 
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Mr. Newmarch'g client, . Buboo Prnnuath 
Boy Chowdhry, would strongly object if the 
Magistrate of the 24-PerguDQab8, solely on 
the deposition of any person who cbose to 
say that Ue believed Baboo Prannatb Roy 
Chowdbry had committed theft or forgei*y, 
or any other disgraceful crime, without en- 
quiring whether there was any ground for 
the charge, issued a sununons against him 
and forced him to leave his house and attend 
Court at a distance of two hundred miles. 
He would think it very unjust, and uuder 
the law such an order would be illegal. 



The 6ih June 1864. 

Present : 

The Hon'ble E. Jackson and F. A. Glover, 

Judges. 

Seotton 59 Penal Gode—TraiiBport- 
ation In lieu of Zmprisonment. 

Queen versus Prem Chund Ousowal and 
others. 

Committed by Mr. I. Walker, Deputy 
Magistrate of Serajgungc, and tried by 
Mr, C, S. £elli, Sessions Judge of 
Rajskahye, on a charge of counterfeiting 
coin, and convicted of the abetment of 
the alteration of coin and passing such 
altered coin as genuine^ ^e» 

Under Section 59 of the Penal Code a Court con 
sentence to transportation only in a case in whiefa the 
offence is punishable vith imprisonment for 7 years or 
upwards. *It may, in passing sentence for the offence, 
commute the imprisonment to transportation; but St 
cannot commute the sentence after the sentence of 
imprisonment has been passed. 



Jackson, J. — The prisoners have been 
convicted of the offences of coining and 
passing gold mohurs. The evidence against 
them is very clear, and their own answer 
to the charges before both the Sessions 
Judge and the Magistrate shew that the 
evidence is true. 

But the sentences on prisoners Nos. 2 and 
3 in this case are, as suggested by Mr. 
Justice Trevor in the monthly statement, 
illegal. The Judge has not authority to 
apply Section 59 of the Penal Code to the 
case of these prisoners. The offences of 
which they have been found guilty are for 
each offence punishable with smaller terms 
of imprisonment than seven years. 

Section 59 says that in every case in 
which an offender is punishable with im- 
prisonment for a term ot seven years or 
upwards, the Court, In sentencing such 
offender, may award transportation instead 
of imprisonment. 

The words in the first clause of the sen- 
tence appear at first sight to bear out the 
Sessions Judge's view of the law. They 
allude to offenders, and not to offences, and 
an offender may be one who commits several 
offences. But the restriction in the first 
clause of the sentence is to be found in the 
concluding clause in the words *^ the Court 
which sentences such offender, instead of 
awarding imprisonment, may sentence to 
transportation." Tiie Penal Code must be 
read with the Procedure Code. The latter 
Code in Chapter XXVI, Section 382, lays 
down that the Court must pass sentence for 
each offence separately. If this procedure 
is observed, the Cou t can sentence to trans- 
portation only in a case in which an offence 
is punishable with a term of seven years. 
It may, in passing sentence for the offence, 
commute the imprisonment to transportation^ 
It cannot commute the sentence after a 
sentence of imprisonment has been passed, 
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iMid it follows it cannot, commute it at all ex- 
cept for ofiences for which the lavr awards 
seven years* imprisonment or upwards. 

I would, therefore, alter the sentence on 
prisoners 2 and 3 to rigorous imprisonment. 

I remark that the prisoners made certain 
statements bj way of confession before the 
Deputy Magistrate, Mr. Walker ; but the 
record contains no English memorandum of 
their statements, as it should have done 

Glover, J. — I concur with Mr. Justice 
Jackson. 



The 9th June 1864. 
Present : 

The Hou'ble W. S. Seton-Karr and G. 
Campbell, ^wrf^tf^. 

Murder. 

Queen versus Kewul Dosad. 

Committed by Mr, J. Cootnbe, Officiating 
Magistrate of Monghyr, oti a charge of 
culpable homicidet but tried and convicted 
by Mr, J, W, Dalrymple, Sessions Judge 
of BJtagnlpore, of the offence of mur* 
der, SfC. 

A conviction for marder was held to be wrong in a 
case where a prisoner, taking advantage of an incident 
which occurred in what till then had been a fair fight, 
struck his opponent and knocked him over. 

Campbellf J, — I am decidedly of opinion 
that the conviction for marder is wrong, aud 
that the Magistrate was right in committing 
for culpable homicide only. I think it far 
too great a reBuement on the part of the 
Judge to say that prisoner took undue 
advantage within the meaning of the law, 
because iu the heat of the tight two other 



persons ran up to assist prisoner. That 
wbuld be applying an English Public Scliool 
Code of Honor to such case in a way wliich 
I do not thiuk that the Code contempluted. 
They did not get deceased down and then 
deliberately beat out his brains. Tlie fight 
was going on, both parties being armed 
with laitees, and pfobably prisoner wm 
getting tho worst of it when his cries Air 
assistance brought re-inforcements, and in 
the onslaught by the party thus re-inforced 
prisoner hit deceased with his iailee and 
knocked him orer. I think that was dearlj 
done wit^ut premeditation in n audden 
fight in the heat of passion upon a sudden 
quarrel. Moreover, according to the Judge 'd 
finding, the^e were special circumstances 
of mitigation of prisoner's conduct, since 
ho says that the deceased ** drove his 
*' buffaloes into the adjoining village of 
^' Chuteeanee to graze. The prisoner Kewul, 
" who is chowkeedar of Chuteeanee and 
*'also gorait, and whose special business 
" theix>fore it is to prevent tlie trespass of 
*' cattle on ike lands of his village, on see- 
" ing this, came forward." If the trespass be 
proved, there would be a right of private 
defence ; but that right could not, in such 
a case, extend to the. taking of life. I think 
that the case is one of culpable homicide 
with extenuating circumstances (tlie trespass 
being found by the Judge), t would redoce 
the offence to culpable homicide aud the 
sentence to two years' rigorous imprison- 
ment. 

Seton-Karr, J, — I concur with Mr. Justice 
Campbell. The prisoner sbonid not have 
been found guilty of murder, for taking 
advantage of an incident which occurred 
in what till then had been a fair fight. I 
thiuk that a sentence of two years^ imprison- 
ment is somewhat light for the ofience 
of which the prisoner should have been 
found guilty ; but, on the whole, I agree 
to the reduction. 
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The 2nd July 1864. 

Present : 

The Hon'ble G. Loch and L. S. Jnckson, 
JudffCi, 

Issue of Summons— Bzamlnatlon of 
oomplalnant. 

Reference under Section 434 of the Code of 
Criminal Procedure by Mr. A. E. Pussell, 
Sessions Judge of Moorshedahad, 

Rujeeb Mundle versus Lochun Mundle 
and others. 

The Deputy Magistrate was held to hare been wrong 
in sammoning the parties charged before examining 
the complainant. 

Loch, J. — The Deputy Magistrate was 
wrong in Bummoning the parties charged, 
before the complainant had been examined 
on oath or solemn aflSrmation. The Deputy 
Magistrate might either liave examined the 
complainant himself; or if he thought that 
that was a duty to be performed by the 
Magistrate receiving the complaint, he might 
have returned the petition to that officer, 
and requested him to do what the law 
required of him. As . the parties were 
summoned illegally but without any fault 
on the part of the complainant, he should 
not be made to suffer, and I concur with the 
Sessions Judge in thinking- that the ^ne 
should be remitted. 

The course to be followed in cases of this 
kind has been laid down in para. 2 of the 
Circular Order 6 of 1834, to which the 
Judge will draw the attention of the Deputy 
Magistrate for his future guidance. 

Jackson, J, — It seems to me that the 
Deputy Magigtrate was quite wrong in this 
matter. 



Assuming that the officer called the 
** Joint Magistrate,*' not being Magistrate of 
the District or in charge of a Division of a 
District, is competent to refer cases to other 
Magistrates having full powers (a point 
which appears to me exceedingly doubtful) 
he can refer a case in any stage, and the 
Magistrate receiving the case is to be guided 
(Section 275) by the rules prescribed for the 
Magistrate of the District in similar cases. 

The Deputy Magistrate, therefore, finding 
a case referred to him, in which merely 
the complaint had been preferred, but the 
complainant had not been examinei, should 
have himself proceeded, in accordance with 
the **rule prescribed for the guidance of 
the Magistrate of the District/' to take the 
examination. 

The Deputy Magistrate says that in bis 
opinion this function belongs under the 
wording of Section 66 to the Magistrate 
before whom the complaint is preferred, and 
to no other Magistrate ; but if this be true, 
so also does the function of issuing the 
summons under Section 67. But the Deputy 
Magistrate in this case issued the summons. 
If he could do the one act, ho could also do 
the other. 

I think, therefore, that the Deputy Magis- 
trate misconceived his duty in supposing that 
it was not his business to examine the 
complainant; but if it had been otherwise, 
and if the Deputy Magistrate observed that a 
preliminary step required by law had been 
omitted, and thought that he could not 
himself supply the defect, it is plain that he 
might, as suggested by the Sessions Judge, 
have moved the Joint Magistrate to do 
what he should have done in the first 
instance. 

In any case the complainant ought not to 
be made to pay the expenses of so large a 
number of defendants, who apparently 
would never have been summoned at all if 
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the provisiona of the Ianv had been complied 
with. 

The tone of Mr. Linghara's explanation is 
in my opinion unduly dogmatic, and shows 
less deference for the opinion of a superior 
Court than is becoming. 



The 5th July 1864. 

Present : 

The Hon'ble G. Loch and W. S. Seton-Karr, 
Judges. 

Whipping: (only in lieu of other 
punishment). 

Queen versus Abdool Khidmutgar. 

Convicted hy the Cantonment Joint Magistfate 
of Barraclcpore of thefts and sentenced 
under Section 881 o/ tJie Penal Code to 6 
montM rigorous imprisonment and to he 
whipped : re/erred to the High Coitrt hy the 
Sessions Judge of the 2^-Pergunnahs at the 
instance of the Magistrate. 

In the case of adults on a first conviction, or in the 
case of juvenile offenders whether for a first or any other 
offence, whipping can only be in lieu of any other 
punlihmeut. 

Seton-Karr, J, — Both whipping and im- 
prisonment cannot be legal in this case. The 
whipping should have been in lieu of the 
imprisonment, or the impnsonment should 
have been the sole punishment. 

It would seem that the sentence of whip- 
ping should be annulled, as some portion of 
the imprisonment has been already under- 
gone. Otherwise, the offender being juvenile, 
it were desirable that the whipping should 
have been inflicted. 

Zoch, J. — As this appears to be a first 
conviction, it is evident that, by Section 2 
Act VI of 1864, the whipping must be in lieu 
of any other punishment prescribed by 
Section 381 of the Penal Code. 

Juvenile offenders, whether for a first or 
any other offence, may be punished with 
whipping in lieu of any other punishment. 



As the ptisoner has been imprisoned some 
time, the whipping cannot now be inflicted, 
and that part of the sentence must be 
quashed. 



The 11th July 1864. 
Present : 

The Hon'ble G. Loch and W. S. Seton-Karr, 
Judges, 

Bzamination of witnesBes. 

Queen versus Kanye Sheikh. 

Convicted hy the Sessions Judge of Nuddea 
of voluntarily causing grievous hurt. 

Whenever a prisoner is put upon his trial, be is en- 
titled to have the witnesses examined de novo if they 
have previously given evidence on the trial of another 
prisoner in the same case ; and it is not sufficient to re- 
quire the witnesses to identify the prisoner and to read 
over to them their former examination and require them 
to attest it.' 

Lochy J, — This Court has ruled on several 
occasions that, whenever a prisoner is put 
upon his trial, he is entitled to have the wit- 
nesses examined de novo if they have pre- 
viously given evidence on the trial of another 
prisoner in the same case, and that it is not 
sufiicieut to require the witnesses to identify 
the prisoner and to read over to them their 
former examination and require them to at- 
test it. The Sessions Judge has, however, in 
this case merely read over their previous exa- 
mination to the witnesses, allowing the pri- 
soner to cross-examine them, and has required 
them to identify the prisoner, which they 
have done. Before the Code, of Criminal 
Procedure came into force, such was the usual 
mode of conducting these supplementary 
trials; but as it has since been held to be 
illegal, the proceedings in this case must be 
quashed, and orders issued for a new trial 
under Section 405. 
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The 19ik July 1864. 
Present : 

The Hon'ble G. Loch, W. S. Seton-Kairr, and 
E. Jackson, Judges. 

Souse^breakilig' by nlg'lit— Daooltj. 

Queen versus Eewut Eajwar and another. 

Convicted hi/ the Sessions Judge of Behar of 
dacoity with murder. 

Five men armed were discovered committing an act of 
hoase-breaking \y night. One of the party was engag- 
ed in cutting a. hole through the wall, while the others 
stood on guard. When the alarm was given, the 
neighbours ran up, and one of the robbers cut down one 
of the villagers, and the robbers effected their escape, 
not however before two of them wore identified, the 
prisoners in the case. Hbld by the majority of the 
Court that the crime of which the prisoners were guilty 
WAS house-breaking by night and not dacoity. 

Jackson J •/. — The prisoners have been con- 
victed of dacoity with murder and sentenced 
to transportation for life. This crime is 
punishable vdth death ; and if dacoity is so 
rife in the district of Behar and requires to be 
put down with the high hand, as the Judge 
says, the circumstances of this case would 
have justified such a sentence. 

The Sessions Judge has not, in accordance 
with Section 380 of the Procedure Code, 
stated the grounds upon which he remitted the 
punishment of death. His attention is 
drawn to this Section. 

The evidence in this case is to the effect that 
the prisoners and three others were engaged in 
the offence of house-breaking at night ; and on 
being surpnsed and surrounded, they made 
use of their weapons, a ghorassa and a Jo- 
habunda, with such effect that they killed one 
man, and succeeded in escaping. All the per- 
sons present at the time of tbeir discovery, 
and at the attempt to capture them, have 
deposed that they recognized the prisoners. 
IF this evidence is true, it is ample for the 
conviction of the prisoners. 



The Judge and the Assessors who had the 
best opportunity of judging of its truth, 
believed it in preference to the evidence to 
the alihi which the prisoners urged in their 
defence. I will not interfere with their find- 
ing, as it is not shown that the witnesses had 
any reason for charging the prisoners falsely ; 
and as it is shewn that the witnesses deposed 
the next day at the thannah that they had re- 
cognized the prisoners, and as under the cir- 
cHKstances of the cases, there was room for re- 
cognition, 

I doubt however whether the offence of 
which the prisoners have been held guilty, is 
that of dacoity with murder. To constitute 
dacoity, five or more persons must join and 
commit or attempt to commit a robbery 
(Section 391). To constitute robbery, there 
must be a causing or attempt to cause hurt or 
death in order to the committing of theft or 
in committing the theft (Section 390). 

In this case the prisoners were committing 
the offence of house-breaking probably with 
intent to commit theft afterwards. But they 
had not completed breaking into the housoi 
and had not committed the theft, and it can- 
not be said that the violence was caused in 
order to the committing of the theft, or in 
committing the theft. It was used to enable 
the criminals to escape. If then the pri- 
soners were not committing robbery, they \ 
were not committing dacoity. They wore 
committing the offence of house-breaking by 
night, in order to the commision of theft 
(Section 457) having made preparation for 
causing hurt (Section 458), and they com- 
mitted the offence of causing death whilst 
committing house-breaking (Section 460), 
I consider that these terms are wide enough 
to include the assault made by the prisoners 
when surprised in the act of house-breaking 
and seized. Under this last Section, the 
prisoners are punishable with transportation 
for life. I would confirm the sentence 
passed on the prisoners under this Section. 

Q 
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The sentence pasj^ed on the prisoners is 
also good on the offence of murder under 
Section 304 of the Penal /^ode. 

Seton-Karr, J. — I would allow this sen- 
tence to stand as it is, the more so as the 
provisions of Section 426 of the Code of 
Criminal Procedure - expressly meet the 
diificulty raised by my colleague. No 
*' error or defect'* prejudicial to the appel- 
lants is shown to have occurred. They have 
not been sentenced to ** any larger amount 
of punishment*' for dacoity, of which my 
colleogae thinks them not guilty, than they 
rai.ijht be for grievous hurt, of whic^ he 
thinks they *' ou^ht on the evidence to have 
been found guilty.'* And consequently under 
the Section and words quoted, the finding 
or sentence need not be ** reversed or altered** 
on appeal or revision. 

But I also think that tliere was enough, 
oh the evidence of the acts done by the ac- 
ensed, to justify tlie Judge in convicting of 
dacoity. He may be supposed to have held 
that the appellants came to the spot armed 
and randy for any violence, and that the 
violence which they displayed, was dis- 
played in order to the committing of the 
abstraction of the property, or in actually 
committing such abstraction, and as a con- 
sequence of their original intention. 

In either view of the case I hold the alter- 
ation proposed to be unnecessary. It is no 
reduction of the sentence passed. 

Loch, J. — Five men armed were discovered 
committing an act of house-breaking by night. 
One of the pai ty was engaged in cutting a hole 
through the wall, while the others stood on 
guard. When the alarm was given, the neigh- 
bours ran up, and one of the robbers cut down 
one of the villagers with a ghorassa, and the 
robbers eflFected their escape, not however be- 
fore two were identified. Thej*e two have been 
apprehended and brought to trial, and my 
colleagues consider the evidence of recognition 
in this case to be credible and have accepted 
it. 

The case comes before me on a law point. 
The prisoners were charged with dacoity and 
murder, and having been connoted of that 
offence, have been sentenced to transportation 
for life. 

Mr eTustice Jackson tliinks that the pri- 
soners have been wrongly charged with 
dacoity : Isty because there was not a eufficient 
number of persons engaged in the offence to 
ijonstitute that crime ; 2ndlyy the crime was j 



not ** robbery** as defined in the Code; 
but he thinks that they were committing the 
offence of. house-breaking by night as defined 
in Section 457 after having made preparatioa 
for causing hurt (Section 458) and they corn* 
mittod the offence of causing grievous hurt 
whilst committing house-breaking (Section 
459), and he would sentence them ni^er 
that Section. 

Mr. Justice Seton-Karr would let the 
sentence stand under Section 426. 

I agree with Mr. Justice Jackson in thinking 
that the crime of which the prisoners are guilty 
is house-breaking by night and not dacoity, 
though as the evidence proves that five men 
were present, tliis number, if the offence 
depended merely on number, would be suffici- 
ent. Dacoity, however, is only robbery 
committed by more than a certain num- 
ber of robbers, and the definition of 
robbery in Section 390 '* theft is robbery'* 
does not suit this case. It comes under the 
definition of house-breaking (Section 445), 
for the accused, when discovered, were en- 
gaged in making a passage into the house, 
which the owner of the house never intended 
to be made, and certainly was never likely to 
use, and then wh?n surprised, they attacked 
the villagers who had assembled,* and after 
killing one of them made their escape. Sec- 
tion 460 applies to this case. ** If at the 
<* time of the committing of house-breaking 
** by night any person guilty of such offence 
** shall cause death to any person, every 
*' person jointly concerned in such house- 
** breaking by night shall be punished with 
** transportation for life,*' &c; and under Ihis 
Section I would convict the prisoners, which 
the provisions of Section 426 enables the 
Court to do, though the prisoners have been 
tried and foifnd guilty on a charge of dacoity 

and murder. 

It would save the High Court- considerable 
hibor if the Sessions Judges would take the 
trouMe to ascertain either before commencing 
or in the course of a trial that the charge 
against the prisoners is correctly drawn op 
with reference to the evidence for the pro- 
secution. 
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